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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is 
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. 
The petition will be denied. 

The petitioner claims to be a company with five employees that designs and sells clothing.] It 
seeks to employ the beneficiary as a designer/production controller and to classify her as a 
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.c. § 1101(a)(15)(H)(i)(b). The director denied 
the petition on the grounds that the petitioner failed to establish that the proffered position qualifies 
for classification as a specialty occupation. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting 
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the notice of decision; and (5) the Form 1-290B and supporting materials. The AAO 
reviewed the record in its entirety before issuing its decision. 

The primary issue for consideration is whether the petitioner's proffered position qualifies as a 
specialty occupation. To meet its burden of proof in this regard, the petitioner must establish that 
the employment it is offering to the beneficiary meets the following statutory and regulatory 
requirements: 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or 
its equivalent) as a minimum for entry into the occupation in the 
United States. 

The regulation at 8 C.P.R. § 214.2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which [(1)] requires theoretical and 
practical application of a body of highly specialized knowledge in fields of 
human endeavor including, but not limited to, architecture, engineering, 
mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and 
[(2)] which requires the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the 
occupation in the United States. 

] It is noted for the record that the Form 1-129 signed by the petitioner on October 30,2009 indicates that 
the petitioner is an import, export, and sales of automotive products and translation services company 
rather than a company that designs and sells clothing, as indicated in the supporting documentation. 
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Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed 
position must also meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may 
show that its particular position is so complex or unique that it can be 
performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the 
position; or 

(4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the 
statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is 
preferred); see also COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 
U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 
C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily 
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise 
interpret this section as stating the necessary and sufficient conditions for meeting the definition 
of specialty occupation would result in particular positions meeting a condition under 8 C.F.R. § 
214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. § 
214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(I) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 c.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. Applying this 
standard, USCIS regularly approves H-IB petitions for qualified aliens who are to be employed 
as engineers, computer scientists, certified public accountants, college professors, and other such 
occupations. These professions, for which petitioners have regularly been able to establish a 
minimum entry requirement in the United States of a baccalaureate or higher degree in a specific 
specialty, or its equivalent, fairly represent the types of specialty occupations that Congress 
contemplated when it created the H-IB visa category. 

The petitioner states that it is seeking the beneficiary's services as a designer/production 
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controller. In the October 30, 2009, letter of support, the petitioner states that the beneficiary 
will: 

be primarily responsible for designing and developing the designing and 
production of clothing with the company label. [The beneficiary] will be in 
charge of monitoring the quality of product produced as well as the initial 
design of the various items. Specifically, [the beneficiary] will monitor the 
quality of the product produced as well as the initial design of the various 
items. [The beneficiary] will design men's and women's casual clothing and 
accessories for local sales and exports. [The beneficiary] will compare and 
experiment with various apparel materials, and integrate findings with 
personal interests, tastes and knowledge of design to create new designs for 
clothing and other accessories. [The beneficiary] will sketch rough and detail 
drawing [sic] of apparel and write specifications describing factors, such as 
color scheme, construction, and type of material to be used. In addition, [the 
beneficiary] will confer with and coordinate activities of workers who drew 
and cut patterns and construct garments to fabricate sample garment. 

The petitioner also states that the minimum requirement for the proffered position is a bachelor's 
degree in arts, graphic arts, studio arts, or a related discipline. The petitioner submitted a copy of 
the beneficiary's transcripts, as well as a credential evaluation indicating that the beneficiary 
possesses the equivalent of a U.S. bachelor's degree in art. 

On December 17, 2009, the director issued an RFE requesting the petitioner to submit, inter alia, 
(1) a more detailed description of the work to be performed by the beneficiary; (2) a line-and­
block organizational chart showing the petitioner's hierarchy and staffing levels; (3) evidence 
that the proffered position is a common position required by similarily sized organizations with 
similar annual incomes; (4) evidence to establish a degree requirement is common to the industry 
in parallel positions among similar organizations such as job listings or advertisements; (5) 
evidence to show that an industry-related professional association has made a bachelor's degree 
in a specific specialty a requirement for entry into the field; (6) copies of the petitioner's present 
and past job vacancy announcements for the proffered position; (7) evidence to establish that the 
petitioner has a past practice of hiring persons with a baccalaureate degree or higher in a specific 
specialty to perform the duties of the proffered position; and (8) copies of the petitioner's Federal 
income tax returns for 2007 and 2008. 

In addition, the director requested the petitioner to re-submit an updated letter of support as the 
initial letter submitted with the petition holds 34 pages of redundant and repeated information. 

On January 14, 2010, in response to the director's RFE, counsel for the petitioner submitted, in 
part, (1) the same job description from the petitioner's support letter dated October 30, 2009; (2) 
the beneficiary's transcripts; (3) the beneficiary's credential evaluation; and (4) the petitioner's 
Federal income tax returns for 2007 and 2008. 

The director denied the petition on January 25, 2010. 



On appeal, counsel asserts that the proffered position is a specialty occupation as it is more 
specialized and complex in nature than other design/production jobs.2 

To make its determination whether the proffered position qualifies as a specialty occupation, the 
AAO first turns to the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A)(1) and (2): a baccalaureate or 
higher degree in a specific specialty or its equivalent is the normal minimum requirement for 
entry into the particular position; and a degree requirement in a specific specialty is common to 
the industry in parallel positions among similar organizations or a particular position is so 
complex or unique that it can be performed only by an individual with a degree in a specific 
specialty. Factors considered by the AAO when determining these criteria include: whether the 
U.S. Department of Labor's (DOL's) Occupational Outlook Handbook (hereinafter the 
Handbook), on which the AAO routinely relies for the educational requirements of particular 
occupations, reports the industry requires a degree in a specific specialty; whether the industry's 
professional association has made a degree in a specific specialty a minimum entry requirement; 
and whether letters or affidavits from firms or individuals in the industry attest that such firms 
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 
2d 1151, 1165 (D. Minn. 1999) (quoting HirdlBlaker Corp. v. Sava, 712 F. Supp. 1095, 1102 
(S.D.N.Y. 1989)). 

The AAO recognizes the Handbook as an authoritative source on the duties and educational 
requirements of the wide variety of occupations that it addresses. 3 

The AAO finds that the duties described by the petitioner reflect the duties of a fashion designer. 
The "Fashion Designers" chapter at the 2010-2011 edition of the Handbook describes the duties 
of a fashion designer, in part, as follows: 

Fashion designers help create the billions of dresses, suits, shoes, and other 
clothing and accessories purchased every year by consumers. Designers study 
fashion trends, sketch designs of clothing and accessories, select colors and 
fabrics, and oversee the final production of their designs. Clothing designers 
create and help produce men's, women's, and children's apparel, including 
casual wear, suits, sportswear, formal wear, outerwear, maternity, and intimate 
apparel. Footwear designers help create and produce different styles of shoes 
and boots. Accessory designers help create and produce items such as 
handbags, belts, scarves, hats, hosiery, and eyewear, which add the finishing 
touches to an outfit. 

U.S. Dept. of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2010-11 ed., 

2 It is noted for the record that counsel's brief submitted on appeal is the same as the letter of support 
included with the initial petition, as well as counsel's letter submitted in response to the RFE. 

3 The Handbook, which is available in printed form, may also be accessed on the Internet, at http:// 
www.stats.bls.gov/oco/. The AAO's references to the Handbook are to the 2010 - 2011 edition available 
online. 
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"Fashion Designers," available at http://www.bls.gov/oco/ocos291.htm (accessed Feb. 22, 2012). 

With respect to education and training for fashion designers, the Handbook states: 

In fashion design, employers usually seek individuals with a 2-year or 4-year 
degree who are knowledgeable about textiles, fabrics, ornamentation, and 
fashion trends. 

Education and training. Fashion designers typically need an associate or a 
bachelor's degree in fashion design. Some fashion designers also combine a 
fashion design degree with a business, marketing, or fashion merchandising 
degree, especially those who want to run their own business or retail store. 
Basic coursework includes color, textiles, sewing and tailoring, pattern 
making, fashion history, computer-aided design (CAD), and design of 
different types of clothing such as menswear or footwear. Coursework in 
human anatomy, mathematics, and psychology also is useful. 

Id. The Handbook therefore indicates that an associate degree is acceptable for entry into this 
occupation. Because the Handbook indicates that entry into the fashion designer occupation 
does not normally require at least a bachelor's degree in a specific specialty, the Handbook does 
not support the proffered position as being a specialty occupation. 

As the evidence of record does not establish that the particular position here proffered is one for 
which the normal minimum entry requirement is a baccalaureate or higher degree, or the 
equivalent, in a specific specialty, the petitioner has not satisfied the criterion at 8 C.F.R. § 
214.2(h)( 4 )(iii)(A)(1). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively requires a petitioner to establish that a 
bachelor's degree, in a specific specialty, is common to the petitioner's industry in positions that 
are both: (1) parallel to the proffered position; and (2) located in organizations that are similar to 
the petitioner. 

As stated earlier, in determining whether there is such a common degree requirement, factors 
often considered by USCIS include: whether the Handbook reports that the industry requires a 
degree; whether the industry's professional association has made a degree a minimum entry 
requirement; and whether letters or affidavits from firms or individuals in the industry attest that 
such firms "routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 
F. Supp. 2d at 1165 (quoting HirdlBlaker Corp. v. Sava, 712 F. Supp. at 1102). 

Here and as already discussed, the petitioner has not established that its proffered position is one 
for which the Handbook reports an industry-wide requirement of at least a bachelor's degree in a 
specific specialty or its equivalent. Also, there are no submissions from professional 
associations, individuals, or similar firms in the petitioner's industry attesting that individuals 
employed in positions parallel to the proffered position are routinely required to have a minimum 
of a bachelor's degree in a specific specialty or its equivalent for entry into those positions. 
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In support of its assertion that the degree requirement is common to the petitioner's industry in 
parallel positions among similar organizations, the petitioner noted that counsel submitted H-1B 
petitions to USCIS for other companies that are of similar size with similar annual incomes as 
the petitioner for the proffered position and that USCIS approved these petitions. Copies of 
these allegedly approved petitions, however, were not included in the record. If a petitioner 
wishes to have unpublished service center or AAO decisions considered by USCIS in its 
adjudication of a petition, the petitioner is permitted to submit copies of such evidence that it 
either obtained itself and/or received in response to a Freedom of Information Act request filed 
in accordance with 6 C.F.R. Part 5. Otherwise, "[t]he non-existence or other unavailability of 
required evidence creates a presumption of ineligibility." 8 C.F.R. § 103.2(b )(2)(i). 

Again, the petitioner in this case failed to submit a copy of these petitions and their respective 
approval notices. As the record of proceeding does not contain any evidence of the allegedly 
approved petitions, there were no underlying facts to be analyzed and, therefore, no prior, 
substantive determinations could have been made to determine what facts, if any, were 
analogous to those in this proceeding. While 8 C.F.R. § 103.3(c) provides that AAO precedent 
decisions are binding on all USCIS employees in the administration of the Act, unpublished 
decisions are not similarly binding. 

When any person makes an application for a "visa or any other document required for entry, or 
makes an application for admission [ ... ] the burden of proof shall be upon such person to 
establish that he is eligible" for such relief. 8 U.S.c. § 1361; see also Matter of Treasure Craft 
of California, 14 I. & N. Dec. 190 (Reg. Comm'r 1972). Furthermore, any suggestion that 
USCIS must review unpublished decisions and possibly request and review each case file 
relevant to those decisions, while being impractical and inefficient, would also be tantamount to 
a shift in the evidentiary burden in this proceeding from the petitioner to USCIS, which would be 
contrary to section 291 of the Act, 8 U.S.c. § 1361. Accordingly, neither the director nor the 
AAO was required to request and/or obtain a copy of the allegedly approved petitions cited by 
counsel. 

Nevertheless, if the previous nonimmigrant petItIOns were approved based on the same 
unsupported and contradictory assertions that are contained in the current record, the approvals 
would constitute material and gross error on the part of the director. The AAO is not required to 
approve applications or petitions where eligibility has not been demonstrated, merely because of 
prior approvals that may have been erroneous. See, e.g. Matter of Church Scientology 
International, 19 I&N Dec. 593, 597 (Comm'r 1988). It would be absurd to suggest that USCIS 
or any agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. 
Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988). 

Furthermore, the AAO's authority over the service centers is comparable to the relationship 
between a court of appeals and a district court. Even if a service center director had approved 
the nonimmigrant petitions, the AAO would not be bound to follow the contradictory decision of 
a service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), affd, 
248 F.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001). 

The petitioner also failed to satisfy the second alternative prong of 8 C.F.R. § 



214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree." The 
evidence of record does not refute the Handbook's information to the effect that a bachelor's 
degree is not required in a specific specialty. Futhermore, the record lacks sufficiently detailed 
information to distinguish the proffered position as unique from or more complex than fashion 
designer positions, as described in the Handbook, that can be performed by persons without at 
least a bachelor's degree in a specific specialty or its equivalent. 

Furthermore, the petitioner indicated that the proffered position is a new position. Therefore, the 
petitioner has not satisfied the third criterion of 8 C.P.R. § 214.2(h)(4)(iii)(A).4 

Finally, the petitioner has not satisfied the fourth criterion of 8 C.P.R. § 214.2(h)(4)(iii)(A), 
which is reserved for positions with specific duties so specialized and complex that their 
performance requires knowledge that is usually associated with the attainment of a baccalaureate 
or higher degree in a specific specialty or its equivalent. Again, relative specialization and 
complexity have not been developed by the petitioner as an aspect of the proffered position. In 
other words, the proposed duties have not been described with sufficient specificity to show that 
they are more specialized and complex than fashion designer positions that are not usually 
associated with a bachelor's or higher degree in a specific specialty.s 

4 While a petitioner may believe or otherwise assert that a proffered position requires a degree, that 
opinion alone without corroborating evidence cannot establish the position as a specialty occupation. 
Were US CIS limited solely to reviewing a petitioner's claimed self-imposed requirements, then any 
individual with a bachelor's degree could be brought to the United States to perform any occupation as 
long as the employer artificially created a token degree requirement, whereby all individuals employed in 
a particular position possessed a baccalaureate or higher degree in the specific specialty or its equivalent. 
See Defensor v. Meissner, 201 F.3d at 387. In other words, if a petitioner's degree requirement is only 
symbolic and the proffered position does not in fact require such a specialty degree or its equivalent to 
perform its duties, the occupation would not meet the statutory or regulatory definition of a specialty 
occupation. See § 214(i)(1) of the Act; 8 C.P.R. § 214.2(h)(4)(ii) (defining the term "specialty 
occupation "). 

5 Counsel argues on appeal that the proffered position qualifies as a specialty occupation on the basis 
that its duties are so specialized and complex. However, the duties as described lack sufficient specificity 
to distinguish the proffered position from other fashion designer positions for which a bachelor's or higher 
degree in a specific specialty, or its equivalent, is not required to perform their duties. 

Moreover, the petitioner has designated the proffered position as a Level I position on the submitted 
Labor Condition Application (LCA), indicating that it is an entry-level position for an employee who has 
only basic understanding of the occupation. See Employment and Training Administration (ETA), 
Prevailing Wage Determination Policy Guidance, Nonagricultural Immigration Programs (Rev. Nov. 
2009). Therefore, it is simply not credible that the position is one with specialized and complex duties, as 
such a higher-level position would be classified as a Level IV position, requiring a significantly higher 
prevailing wage. It is incumbent upon the petitioner to resolve any inconsistencies in the record by 
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice 
unless the petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ro, 
19 I&N Dec. 582, 591-92 (BIA 1988). 
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The petitioner has failed to establish that the proffered position satisfies any of the additional 
supplemental requirements at 8 c.F.R. § 214.2(h)(4)(iii)(A) and, therefore, it cannot be found 
that this position qualifies as a specialty occupation. The appeal will be dismissed and the 
petition denied for this reason. 

The AAO does not need to examine the issue of the beneficiary's qualifications, because the 
petitioner has not provided sufficient documentation to demonstrate that the position is a 
specialty occupation. In other words, the beneficiary's credentials to perform a particular job are 
relevant only when the job is found to be a specialty occupation. As discussed in this decision, 
the petitioner did not submit sufficient evidence regarding the proffered position to determine 
that it is a specialty occupation and, therefore, the issue of whether it will require a baccalaureate 
or higher degree, or its equivalent, in a specific specialty also cannot be determined. Therefore, 
the AAO need ~ot and will not address the beneficiary's qualifications. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains 
entirely with the petitioner. § 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been 
met. 

ORDER: The appeal is dismissed. The petition is denied. 


