U. S. Department of Homeland Security
U. S. Citizenship and Immigration Services

identifying data deleted to Administrative Appeals Office (AAO)
' 20 Massachusetts Ave., NNW., MS 2090
prevent clearly unwarranted Washington, DC 20529-2090

invasion of personal privacy U.S. Citizenship

and Immigration
Services

be

PUBLIC COPY

pate: MAR 19 2012 Office: CALIFORNIA SERVICE CENTER  FILE: -

IN RE: Petitioner:
Beneficiary:

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.
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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will be denied.

On the Form [-129 visa petition the petitioner stated that it is a civil and electrical engineering and
design firm. To employ the beneficiary in a position designated as an electrical engineer position,
the petitioner endeavors to classify him as a nonimmigrant worker in a specialty occupation pursuant
to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8§ U.S.C.

§ 1101(a)(15)(H)(D)(b).

The director denied the petition, finding that the petitioner failed to submit a valid Labor Condition
Application (LCA) that may be used to support the proffered position. On appeal, counsel for the
petitioner asserted that the approved LCA submitted may be used to support the instant visa petition.

General requirements for filing immigration applications and petitions are set forth at 8 C.F.R.
§103.2(a)(1) as follows:

[E]very application, petition, appeal, motion, request, or other document submitted on
the form prescribed by this chapter shall be executed and filed in accordance with the
instructions on the form, such instructions . . . being hereby incorporated into the
particular section of the regulations requiring its submission . . . .

Further discussion of the filing requirements for applications and petitions is found at 8§ C.F.R.
§ 103.2(b)(1), which states in pertinent part:

An applicant or petitioner must establish that he or she is eligible for the requested
benefit at the time of filing the application or petition. All required application or
petition forms must be properly completed and filed with any initial evidence
required by applicable regulations and/or the form's instructions.

In cases where evidence related to filing eligibility is provided in response to a director's request for
evidence, 8 C.F.R. § 103.2(b)(1) states:

An application or petition shall be denied where evidence submitted in response to a
request for initial evidence does not establish filing eligibility at the time the
application or petition was filed . . . .

The regulations require that before filing a Form I-129 petition on behalf of an H-1B worker, a
petitioner obtain a certified LCA from the U.S. Department of Labor (DOL) in the occupational
specialty in which the H-1B worker will be employed. See 8 C.F.R. § 214.2(h)(4)(i)(B). The
instructions that accompany the Form 1-129 also specify that an H-1B petitioner must document the
filing of an LCA with DOL when submitting the Form 1-129.
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In the instant case, the petitioner filed the Form I-129 with U.S. Citizenship and Immigration
Services (USCIS) on November 30, 2009. With the visa petition, the petitioner provided a printout
of an E-mail fro petitioner with a copy to counsel, indicating that DOL had
received an LCAWfrom the petitioner. A copy of that that LCA was provided.

The record contains no evidence that LCA was ever approved.

Counsel subsequently provided evidence that a different LCA (I :d bcen
approved on December 3, 2009, and provided a copy of it. It is this second LCA with which counsel

seeks to support the instant visa petition.

The director denied the visa petition on December 22, 2009, finding, as was noted above, that the
petitioner had failed to submit an LCA that may validly be used to support the instant visa petition.

On appeal, counsel asserted that a USCIS Update, dated November 5, 2009 and posted on a USCIS
website, permits filing a visa petition with proof that an LCA has been submitted to DOL, and
subsequently providing evidence of approval of the LCA.

Briefly, the web posting upon which counsel seeks to rely, entitled "USCIS Update: Temporary
Acceptance of H-1B Petitions without Department of Labor Certified Labor Condition Applications
(LCAs)," provided that, in order to accommodate the public, in light of ongoing processing delays at
DOL, H-1B petitions could be filed with uncertified LCAs for the period from November 5, 2009
through March 4, 2010. However, as discussed below, the web posting is irrelevant to the instant
case.

Specifically, the language of that USCIS Update refers to "the LLCA originally filed with the
petition." In this case, counsel does not seek to rely on the LCA originally filed with the petition,
but on another LCA. Nothing in the web posting upon which counsel seeks to rely indicates that this
is permissible.

In fact, a subsequent Q&A published on a USCIS website on December 8, 2009 indicates that the
approved LCA used to support the visa petition must be the same LCA that was originally submitted
with the visa petition.

Counsel notes that the Q&A was released subsequent to the filing date of the instant visa petition.
Counsel states:

Under the body of laws and regulations governing H-1B petitions, as amended by the
USCIS Public Accommodation Update of November 5, 2009, petitioner has filed a
complete and approvable H-1B petition with a DOL certified LCA, and this H-1B
petition should be approved.

The portion of the Update upon which counsel seeks to rely indicates that the visa petition can only
be supported by the LCA that was originally submitted with the visa petition. The December 8,
2009 Q&A only made explicit what the November 5, 2009 Update had already made clear.
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The Form 1-129 filing requirements imposed by regulation require that the petitioner submit
evidence of a certified LCA at the time of filing. In this matter, the LCA relied upon was not
submitted with the visa petition, and was not approved on the date the visa petition was filed. The
Update does not apply in the instant case, in which counsel seeks to support the visa petition with an
LCA other than the one submitted with the visa petition.

The record establishes that, at the time of filing, the petitioner had not obtained a certified LCA in
the claimed occupational specialty for the intended work locations and, therefore, as indicated by the
director, had failed to comply with the filing requirements at 8 C.F.R. § 214.2(h)(4)(i)B).! The
record further establishes that the exception counsel sought to rely upon is not applicable in the
instant case.

For the reasons discussed, the beneficiary is ineligible for classification as an alien employed in a
specialty occupation. The appeal will be dismissed and the visa petition denied for this reason.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.

' As 8 C.F.R. § 103.2(b)(1) requires eligibility to be established at the time of filing, it is factually impossible
for an LCA certified by DOL after the filing of an initial H-1B petition to establish eligibility at the time the
initial petition was filed.



