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PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b)

IN RE: Petitioner:
Beneficiary:

ON BEHALF OF PETITIONER:
SELF-REPRESENTED
INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen with
the field office or service center that originally decided your case by filing a Form I-290B, Notice of Appeal
or Motion, with a fee of $630. The specific requirements for filing such a motion can be found at 8 C.FR.
§ 103.5. Do not file any motion directly with the AAO. Please be aware that 8 CF.R. § 103.5(a)(1)(1)
requires any motion to be filed within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,
/%o/a/ s

Perry Rhew
Chief, Administrative Appeals Office

www.uscis.gov
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DISCUSSION: The service center director denied the nonimmigrant visa petition. The petitioner
appealed the director's denial to the Administrative Appeals Office (AAO) and, on October 4, 2010,
the AAO summarily dismissed the appeal. The matter is again before the AAO on combined
motions to reopen and reconsider. The motions will be dismissed.

On the Form I-129 visa petition, the petitioner described itself as || | | | || 1 order to
continue to employ the beneficiary in what it designates as a high school teacher —
language position, the petitioner seeks to classify her as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(H)(i)XDb).

The director denied the petition, finding that the petitioner failed to establish that the beneficiary was
eligible for an extension of status at the time the petition was submitted in accordance with the
applicable statutory and regulatory provisions. The petitioner's counsel submitted an appeal of the
director's decision to the AAO. The AAO reviewed the record and determined that counsel failed to
specify how the director made any erroneous conclusion of law or statement of fact in denying the
petition.

Thereafter, the petitioner submitted a Form [-290B with a brief from its new counsel.' As indicated
by the check mark at Box F of Part 2 of the Form 1-290B, the petitioner stated that it was filing both
a motion to reopen and a motion to reconsider the decision.

The AAO will first address the petitioner’s assertion of ineffective assistance of counsel.

Before withdrawing as the petitioner’s representative, counsel who had been retained for, and filed,
the motions, asserted that the petitioner filed these motions to reopen and reconsider in order to raise
a claim of ineffective assistance of counsel (in connection with the petitioner's former legal
representative). The AAO notes that any appeal or motion based upon a claim of ineffective
assistance of counsel requires: (1) that the claim be supported by an affidavit of the allegedly
aggrieved respondent setting forth in detail the agreement that was entered into with counsel with
respect to the actions to be taken and what representations counsel did or did not make to the
respondent in this regard, (2) that counsel whose integrity or competence is being impugned be
informed of the allegations leveled against him and be given an opportunity to respond, and (3) that
the appeal or motion reflect whether a complaint has been filed with appropriate disciplinary
authorities with respect to any violation of counsel's ethical or legal responsibilities, and if not, why
not. Matter of Lozada, 19 1&N Dec. 637 (BIA 1988), aff'd, 857 F.2d 10 (1st Cir. 1988). In this case,
none of these items has been provided with the motion or subsequently. While the petitioner alleges
ineffective assistance of counsel by its previous legal representative, the record of proceeding is
devoid of any of the required evidence to support a claim of ineffective assistance of counsel. Thus,
the petitioner has not provided sufficient documentation to grant a request to provide discretionary
relief on the basis of ineffective assistance of counsel.

' on August 29, 2011, the AAO received a letter dated August 9, 2011 from the petitioner's new counsel

stating that "[w]e are withdrawing our appearance in this case.”
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The AAO will now address the merits of the submissions that constitute the motions now before the
AAO. As will be discussed below, these submissions do not satisfy the requirements of either a
motion to reopen or a motion to reconsider. A motion that does not meet applicable requirements
shall be dismissed. 8 C.F.R. § 103.5(a)(4). Accordingly, this combined motion will be dismissed.

Dismissal of the Motion to Reopen

The regulation at 8 C.F.R. § 103.5(a)(2) states, in pertinent part: "A motion to reopen must state the
new facts to be provided in the reopened proceeding and be supported by affidavits or other
documentary evidence." Based on the plain meaning of "new,"” a new fact is found to be evidence that
was not available and could not have been discovered or presented in the previous proceeding.” The
new facts submitted on motion must be material and previously unavailable, and could not have been
discovered earlier in the proceeding. Cf. 8 C.F.R. § 1003.23(b)(3).

In this matter, the motion consists of the Form I-290B along with a cover letter and brief from the
attorney who had represented the petitioner with regard to the motions. The petitioner and its new
counsel claim that "[tlhe law requiring filing of the Form I-140 petition within 180 days [of
certification by the Department of Labor of a labor certification] is arbitrary and capricious.”
However, the petitioner and counsel have not provided any "new facts" and the instant motion does not
contain any "new" evidence. Thus, it fails to meet the requirements for a motion to reopen at 8§ C.F.R.
§ 103.5(a)(2). Accordingly, the motion to reopen will be dismissed.

Dismissal of the Motion to Reconsider

As will now be discussed, the motion also fails to satisfy the requirements for a motion to reconsider a
decision.

A motion to reconsider must state the reasons for reconsideration and be supported by citations to
pertinent statutes, regulations, and/or precedent decisions to establish that the decision was based on
an incorrect application of law or U.S. Citizenship and Immigration Services (USCIS) policy. A
motion to reconsider a decision on an application or petition must, when filed, also establish that the
decision was incorrect based on the evidence of record at the time of the initial decision. See
8 C.F.R. § 103.5(a)(3) (requirements for a motion to reconsider) and the instructions for motions to
reconsider at Part 3 of the Form 1-290B.°

? The word "new" is defined as "1. having existed or been made for only a short time . . . 3. Just discovered,
found, or learned <new evidence> . . . ." WEBSTER'S Il NEW RIVERSIDE UNIVERSITY DICTIONARY 792
(1984)(emphasis in original).

3 The provision at 8 C.F.R. § 103.5(a)(3) states:

Requirements for motion to reconsider. A motion to reconsider must state the reasons for
reconsideration and be supported by any pertinent precedent decisions to establish that the
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On motion, the petitioner acknowledges that the beneficiary is, in fact, not eligible to extend her H-1B
status based upon a statutory or regulatory exemption and does not assert that the decision was based
on an incorrect application of law or Service policy. It must be noted that USCIS does not have the
discretion to disregard regulations, even if it would benefit a petitioner. See Reuters Ltd. v. F.C.C.,
781 F.2d 946 (C.A.D.C. 1986) (an agency must adhere to its own rules and regulations; ad hoc
departures from those rules, even to achieve laudable aims, cannot be sanctioned). The petitioner
and does not cite a statutory or regulatory authority, case law, or precedent decision to support the
request for reconsideration of the decision. Moreover, the petitioner does not assert that the AAO’s
decision was incorrect based on the evidence of record that was before the AAO at the time of its
initial decision. In short, the petitioner has not submitted any document that would meet the
requirements of a motion to reconsider. Thus, the motion to reconsider must be dismissed.

Additional Basis for Dismissal

Finally, the motions shall be dismissed for failing to meet another applicable filing requirement. The
regulation at 8 C.F.R. § 103.5(a)(1)(iii)(C) requires that motions be "[a]ccompanied by a statement
about whether or not the validity of the unfavorable decision has been or is the subject of any
judicial proceeding.” In this matter, the submissions constituting the motions do not contain the
statement required by 8 C.F.R. § 103.5(a)(1)(iii)(C). Again, the regulation at 8 C.F.R. § 103.5(a)(4)
states that a motion which does not meet applicable requirements must be dismissed. Therefore,
because the instant motions did not meet the applicable filing requirement listed at 8 C.F.R.
§103.5(a)(1)(it1)(C), they must also be dismissed for this reason.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered evidence.

decision was based on an incorrect application of law or Service policy. A motion to
reconsider a decision on an application or petition must, when filed, also establish that the
decision was incorrect based on the evidence of record at the time of the initial decision.

This regulation is supplemented by the instructions on the Form [-290B, by operation of the rule at 8§ C.F.R.
§ 103.2(a)(1) that all submissions must comply with the instructions that appear on any form prescribed for
those submissions. With regard to motions for reconsideration, Part 3 of the Form I-290B submitted by the
petitioner states:

Motion to Reconsider: The motion must be supported by citations to appropriate statutes,
regulations, or precedent decisions.

The regulation at 8 C.F.R. § 103.2(a)(1) states in pertinent part :

[E]very application, petition, appeal, motion, request, or other document submitted on the
form prescribed by this chapter shall be executed and filed in accordance with the instructions
on the form, such instructions . . . being hereby incorporated into the particular section of the
regulations requiring its submission.
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See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party
seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion will be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be
dismissed, the proceedings will not be reopened or reconsidered, and the previous decisions of the
director and the AAO will not be disturbed.

ORDER: The motions are dismissed.



