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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained. 
The petition will be approved. 

In order to continue to employ the beneficiary in the United States, the petitioner seeks to classify 
him as a nonimmigrant worker in a specialty occupation pursuant to section 101(a)(l5)(H)(i)(b) of 
the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(l5)(H)(i)(b). 

The director denied the petition on September 26 2011, finding that that the beneficiary is not 
eligible for an extension of H-IB nonimmigrant status under the "American Competitiveness in the 
Twenty-First Century Act" (AC21) as amended by the "Twenty-First Century Department of Justice 
Appropriations Authorization Act" (D0J21) because a final decision was made on the beneficiary's 
Form 1-485. On appeal, counsel for the petitioner asserts that the director's denial of the petition 
was erroneous and contends that the petitioner satisfied all evidentiary requirements. 

The record of proceeding before the AAO contains the following: (I) the Form 1-129 and 
supporting documentation; (2) the notice of decision; and (3) the Form I-290B and supporting 
documentation. The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 
F.3d 143, 145 (3d Cir. 2004). Upon review of the entire record, we find that the petitioner has 
overcome the director's sole ground for denying this petition and established that the beneficiary is 
eligible for extension of H-IB nonimmigrant status pursuant to AC21 as amended by DOJ2I. 

In general, section 214(g)(4) of the Act provides that: "fTlhe period of authorized admission of [an 
H-1B nonimmigrant] shall not exceed 6 years." However, section 106 of AC21, as amended by 
DOJ21, removes the six-year limitation on the authorized period of stay in H-IB visa status for 
certain aliens whose labor certifications or immigrant petitions remain undecided due to lengthy 
adjudication delays and broadens the class of H-I B non immigrants who may avail themselves of 
this provision. 

As amended by section ll030A(a) ofDOJ21, section 106(a) of AC21 reads: 

(a) EXEMPTION FROM LIMITATION. -- The limitation contained in section 
214(g)(4) of the Immigration and Nationality Act (8 U.S.c. § I I 84(g)(4» with 
respect to the duration of authorized stay shall not apply to any nonimmigrant 
alien previously issued a visa or otherwise provided nonimmigrant status under 
section 101(a)(15)(H)(i)(b) of such Act (8 U.S.c. * 1101(a)(I5)(H)(i)(b)), if 365 
days or more have elapsed since the filing of' any of the following: 

(1) Any application for labor certification under section 212(a)(5)(A) of such Act 
(8 U.S.c. § 1J82(a)(5)(A)), in a case in which certif'ication is required or used by 
the alien to obtain status under section 203(b) of such Act (8 u.s. C. § 1153(b »). 

(2) A petition described in section 204(b) of such Act (8 u.s.c. § 1154(b)) to 
accord the alien a status under section 203(b) of such Act. 
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Section 11 030A(b) of DOJ21 amended section 1 06(b) of AC21 to read: 

(b) EXTENSION OF H-IB WORKER STATUS--The [Secretary of Homeland 
Security 1 shall extend the stay of an alien who qualifies for an exemption under 
subsection (a) in one-year increments until such time as a final decision is 
made-

(1) to deny the application described in subsection (a)(1), or, in a case in which 
such application is granted, to deny a petition described in subsection (a)(2) filed 
on behalf of the alien pursuant to such grant; 

(2) to deny the petition described in subsection (a)(2); or 

(3) to grant or deny the alien's application for an immigrant visa or for 
adjustment of status to that of an alien lawfully admitted for permanent 
residence. 

Pub. L. No. 106-313, § 106(a) and (b), 114 Stat. 1251, 1253-54 (2000); Pub. L. No. 107-273, 
§ 11030A, 116 Stat. 1836, 1836-37 (2002) (emphasis added to identify sections amended by 
DOJ21). 

The record shows that an Application for Permanent Employment Certification ) 
was filed on behalf of the beneficiary on December 3, 2007, and denied on December 14, 2009. 
The petitioner appealed that decision with the Board of Alien Labor Certification Appeals. The 
final decision to deny that application was not rendered until February 7, 2012. Thus, 365 days or 
more had elapsed since the filing of the Application for Permanent Employment Certification when 
the current H-IB petition extension was filed on June 30, 2011 and a final administrative decision to 
deny that application had not yet been issued. The petitioner has therefore established that the 
beneficiary was eligible at that time for an extension of H-IB nonimmigrant status pursuant to 
AC21 as amended by DOJ21. As a final decision to deny the Application for Permanent 
Employment Certification has now been rendered, however, the approval of the instant petition 
must be limited to the date that final decision wa~ issued. 

The burden of proof in visa petition proceedings rests solely with the petitioner. Section 291 of the 
Act, 8 U.S.c. § 1361. The petitioner has sustained that burden. 

ORDER: The appeal is sustained. The director's September 26, 2011 decision is withdrawn, 
and the petition is approved, valid from August 1,2011 until February 7, 2012. 


