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DISCUSSION; The Director, Vermont Service Center, (“the director™) denied the
nonimmigrant visa petition and the matter is now before the Administrative Appcals Office
(AAQ) on appcal. The appeal will be rejected.

On the Form [-129, Petition for Nenimmigrant Worker, the petitioner claims it provides soltware
development services and that it was established in 1999 and employs 350 personnel. The
petitioner seeks to employ the beneficiary as a programmer analyst/web developer and, therefore,
endeavors to classify him as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)H)(1)(by of the Immigration and Nationality Act (the Act), 8 US.C.

§ H1O1()(15)H)(1)Db).

The director denied the petition because the petitioner had not provided sufficient evidence to
establish the ultimate employment of the beneficiary and, accordingly, the petitioner had not
established the proffered position as a specialty occupation.  On August 29, 201 1, an attorney
filed a Form [-290B to appeal the director’s adverse decision, checking the box indicating that a
brief and/or additional evidence would be submitted to the AAO within 30 days. The attorney
subsequently provided a brief and additional documentation. The attorney did not however,
attach a Form G-28, Notice of Entry of Appearance as Attorney or Representative, along with
the appeal filing.'

On October 24, 2012, the AAO sent a facsimile to the attorney requesting that she submit a
properly executed Form G-28 within seven days.”

The regulation at 8 C.F.R. § 292.4(a) governs appearances by attorneys or representatives. 1t
states. in pertinent part: “A notice of appearance entered in application or petition proceedings
must be signed by the applicant or petitioner to authorize representation in order for the
appearance to be recognized by the Service.” Here, the record on appeal does not include a
properly filed Form G-28. An appeal that is filed without a properly executed Form G-28 is
considered an mproperly filed appeal and it must be  rejected. 8 CFR
§ 10332 (vIAN2)XD).”

Pursuant to section 291 of the Act, 8 U.S.C. § 1361, the burden of proot is upon the petitioner to
establish eligibility for the benefit it is seeking. Here, the petitioner has not met its burden.

Accordingly, the AAO rejects the appeal.

ORDER: The appeal is rejected. The petition remains denied.

" In accordance with the U.S. Citizenship and Immigration Services (USCIS) regulation ai 8 C.F.R.
§ 292.4(a), as well as the instructions 1o the Form [-290B, a “new [Form G-23| must be filed with an
appeal filed with the Administrative Appeals Office.™ This regulation applies to all appeals filed on or
after March 4, 2010. See 75 Fed. Reg. 5225 (Feb. 2, 2010).

* On November 5, 2012, the AAO received a letter from the attorney withdrawing her representation.

* The AAO also notes the regulation at 8 C.F.R. § 103.3(a)(2)(v){(A)(2)iii), which provides that an appeal
may be considered properly filed as of its original filing date only if the attorney or representative submits
a properly exccuted Form G-28 cntitling that person to {ile the appeal.



