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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The

. petition will be denied.

On the Form I-129 visa petition; the ‘petiti'oner‘ describes itself as a 22-employee chain of

- restaurants' established in 2008. In order to employ the beneficiary in what it designates as a

purchase manager position,” the petitioner seeks to classify him as a nonimmigrant worker in a

- specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act

(the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition on the basis of her determination that the petitioner had failed to
demonstrate that. the beneficiary is qualified to perform the duties of the proffered position.

The record of proceeding before the AAO contains the following: (1) the Form 1-129 and
supporting documentation; (2) the director’s request for additional evidence (RFE); (3) the
petitioner’s response to the RFE; (4) the director’s letter denying the petmon and (5) the
Form I-290B and supportlng documentation.

Upon review of the entire record of proceedlng, the—AAO finds that the petitioner has failed to
overcome the director’s ground for denying this petltlon Accordingly, the appeal will be dismissed,
and the petition will be denied.

Beyond the decision of the director, the AAO finds an additional aspect which, although not addressed
in the director’s decision, nevertheless also precludes approval of the petition, namely, the petitioner’s
failure to demonstrate that the proffered position qualifies for classification as a specialty
occupation.’ For this additional reason, the petition must also be denied.

The AAO will first address its supplernental finding that the proffered position is not a specialty
occupation. Based upon a complete review of the record of proceeding, the AAO finds that the
evidence of record fails to establish that the position as described constitutes a specialty occupation.

To meet its burden of proof in this regard, the petitioner must establish that the employment it is

- offering to the beneficiary meets the following statutory and regulatory requirements. -

! The petitioner p.rovided a North American Industry Classification System (NAICS) Code of 722110, “Full-
Service Restaurants.” U.S. Dep’t of Commerce, U.S. Census Bureau, North American Industry
Classification System, 2007 NAICS Definition, “722110 Full-Service Restaurants > http://www.census.gov/
cgl-bln/sssd/nalcs/naxcsrch (accessed Feb. 19, 2013).

2 The Labor Condition Application (LCA) submitted by the petitioner in support of the petition was certified
for the SOC (O*NET/OES) Code 11-1021, the associated Occupational CIassnflcatlon of “General and
Operations.Managers,” and a Level I (entry-level) prevallmg wage rate.

3 The AAO conducts appellate rev1ew on a de novo basis (See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004)), and 1t was in the course of this review that the AAO identified this additional ground for
denial.
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| Section 214(1)(1) of the- Imm1grat10n and Natlonallty Act (the Act) 8 US.C. § 1184(1)(1) defmes the
. term* spec1alty OCCllanOl’l as one that requires: .

(A) theoretical and pracucal appllcauon of a body of highly specxahzed
‘ knowledge and . _

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation”'is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

. An occupation wh1ch requires [(1)] theoretlcal and practlcal appllcanon of a body of
'highly specialized knowledge in fields of human endeavor including, but not limited
to, architecture, engine€ring, mathematics, physical sciences, social sciences,
medicine and health, education, business specialties, accounting, law, theology, and
the arts, and which requires [(2)] the attainment of a bachelor’s degree or higher in a
specific specialty, or its equlvalent as a minimum for entry into the occupation in the ,
‘ Umted States. : |

Pursuant to 8 C.F.R. § 214. 2(h)(4)(111)(A) to quallfy as a spec1alty occupatlon the position must
also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equlvalent 1s normally the minimum
requ1rement for entry into the particular position;

(2) The degree requirement is' common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position is so complex or unique that it can be performed
only by an md1v1dual with a degree

(3) The employer normally requxres a degree or its equivalent for the position; or

(4)  The nature of the.specific duties [is] so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with
section 214(i)(1) of the Act and 8 C.FR. § 214.2(h)(4)(ii). In other words, this regulatory language
must be construed in harmony with the thrust-of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into account the design-of the statute as a whole is preferred); see also COIT

" Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of

W-F-, 21 I&N. Dec, 503 -(BIA 1996). As such; the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A)

‘should logically be read as being necessary but not necessarily sufficient to meet the statutory and
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regulatory definition of specialty occupation. To otherwise interpret this section as stating the
necessary and sufficient conditions for meeting the definition of specialty occupation would result
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory
~ or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5™ Cir. 2000). ‘To avoid-this
illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional
requirements that a posrtlon must meet, supplementmg the statutory and regulatory definitions of !
specialty occupatron

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii),
U.S. Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. v.
Chertoff, 484 F.3d 139, 147 (Ist Cir. 2007) (describing “a degree requirement in a specific
specialty” as “one that relates directly to the duties and responsibilities of a particular position™).
Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be
employed ‘as engineers, computer scientists, certified public accountants, college professors, and
other such occupations. .These professions, for which petitioners have regularly been able to
establish a minimum entry requirement in the United States of a baccalaureate or higher degree in a
specific specialty or its equivalent directly related to the duties and responsibilities of the particular
position, fairly represent the types of’ specralty occupations that Congress contemplated when it
created the H-1B visa category :

To determine whether a partlcular job qualifies as a specialty occupation, USCIS does not rely
simply upon a proffered position’s title. The specific duties of the position, combined with the
naturé of the petitioning entity’s business operations, are factors to be considered. USCIS must
examine the ultimate employment of the beneficiary, and determine whether the position qualifies
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d at 384. The critical
~ element is not the title of the position nor an employer’s self-imposed standards, but whether the
position actually requires the theoretical and practical application of -a body of highly specialized
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the
minimum for entry into the oc’cupation as required' by the Act.

In her April 1, 2012 letter counsel clalmed that the dutres of the proffered position would include
the following tasks: : ‘

e Planning and budgeting the petitioner’s quarterly need for imported goods from Taiwan and
China;

e Negotiating and reviewing contracts with experts and farms in the source market;
e Overseeing the purchase, import, and distribution process to each restaurant; and

e Reviewing and writing reports regarding_the quality of vendors and goods.
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The AAO will now discuss the. application of each 'supplemental,‘ alternative criterion at
.8 C.F.R. § 214.2(h)(4)(iii)(A) to the evidence in‘this record of proceeding.v

The AAO will first discuss the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(1), which is satisfied by
establishing that a baccalaureate or higher degree, or its equivalent, in a specific specialty is
normally the minimum requirement for entry into the particular position that is the subject of the
petition. :

The AAO recognizes the U.S. Department of Labor’s (DOL) Occupational Outlook Handbook
(Handbook) as an authoritative source on the duties and educational requirements of the wide
variety of occupations it addresses.* The duties of the proffered position are similar to those
described in the Handbook as among those normally performed by purchasing managers. The
Handbook’s discussion of the duties and educational requirements of purchasing managers is
located within its chapter entitled “Purchasing Managers, Buyers, and Purchasmg Agents,” which
states, in pertinent part, the following:

Purchasing managers buyers, and purchasing agents buy prod-ucts'for organizations
to use or resell. They evaluate suppliers negotiate contracts, and review product
quality. .

Purchasing managers, buyers, and purchasing agents typically do the following:

e Evaluate suppliers based on price, quality, and delivery speed

e Interview vendors and visit suppliers' plants and distribution centers to
examine and learn about products, services ‘and prices

e Attend meetings, trade shows, and conferences to leam about new industry
trends and make contacts with suppllers

* ' Analyze price proposals f1nanc1al reports and other information to determine
© reasonable prices

o Negotiate contracts on behalf of their organization
e Work out policies with suppliers, such as when products will be delivered

e Meet with staff and vendors to discuss defective or unacceptable goods or
services and determme corrective action

* The Handbook, which is available in printed form, may also be accessed online at

“http://www stats.bls.gov/oco/. The AAOQO’s references to the Handbook are from the 2012-13 edition

available online. o o :
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¢ Evaluate and monitor contracts to be sure that vendors and supplies comply
- with the terms and condmons of the contract and to determme need for
changes -

e Maintain and review records of items bought costs, deliveries, product
performance, and mventones

Purchasing managers, buyers, and purchasing agents buy farm products, durable and
nondurable goods, and services for organizations and institutions. They try to get the
best deal for their organization—the highest quality goods and services at the lowest
cost. They do-this by studying sales records and inventory levels of current stock,
identifying foreign and domestic suppliers, and keeping up to date.with changes
affecting both the supply of, and demand for, products and materials. -

Purchasing agents and buyers consider price, quality, -availability, reliability, and
technical support when choosing suppliers and merchandise. To be effective,
purchasing agents and buyers must have a working technical knowledge of the goods
-or services to be bought.

Evaluating suppliers is one of the most critical functions of apurchasing manager,
buyer, or purchasing agent. Many organizations now run on a lean manufacturing
schedule and use just-in-time inventories, so any delays in the supply chain can shut
down production and potentially cost the organization customers.

Purchasing managers, buyers, and purchasing agents use many resources to find out
- all they can about potential suppliers. They attend meetings, trade shows, and
conferences to learn about new industry trends and make contacts with suppliers.

They often interview prospective suppliers and visit their plants and distribution
centers to assess their capabilities. For example, they may discuss the.design of
products with design engineers, quality concerns with production supervisors, or
shipping issues with managers in the receiving department. :

They must make certain that the supplier can deliver the desired goods or services on

time, in the correct quantities, and without sacrificing quality. Once they have

gathered information on suppliers, they sign contracts with suppliers who meet the
~ organization's needs, and they place orders. ‘ '

U.S. Dept. of Labor, Bureau of Labor Statistics, Occupatiohal Outlook Handbook, 2012-13 ed.,
“Purchasing Managers, Buyers, and Purchasing Agents,” http://www.bls.gov/ooh/ business-and-
financial/purchasing-managers-buyers-and-purchasing-agents.htm#tab-2 (accessed Feb. 19, 2013).

The Handbook states the -following with regard to the educational requirements necessary for
entrance into this field: ' : ‘ '
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Buyers and purchasing agents need a high school diploma and on- the—job training.

Purchasing managers need a bachelor’s degree and work experrence as"a buyer or
purchasing agent. .

Educational requirements usually vary with the size of the organization. A high
school diploma is enough at many organizations for entry into the purchasing agent
occupation, although large stores and disttibutors may prefer applicants who. have
completed a bachelor's degree program and have taken some business or accounting
classes. . :

Purchasing managers usually have at least a bachelor’s degree and some work
experience in the field. A master’s degree may be required. for advancement to some
top-level purchasing manager jobs.

Id. at http://www.bls. gov/ooh/ business- and fmancral/purchasmg -managers-buyers-and- purchasmg-

agents.htm#tab-2.

~ These findings from the Handbook do not indicate that a bachelor’s degree in a specific specialty, or

the equivalent, is normally required for entry into this occupation, let alone into the particular
position that is the subject of this appeal. Although the Handbook indicates that purchasing
managers usually have a bachelor’s degree, it does not state that the degree must be in a specific
specialty.  As explained above, USCIS -interprets the degree requirement at 8 C.F.R. §
214.2(h)(4)(iii)(A) to require a degree in a spec1f1c specialty that is dlrectly related to the proposed
position. .

Nor does the record of proceeding contain any persuasive documentary evidence from any other
relevant authoritative source establishing that the proffered position’s inclusion in this occupational
category is sufficient in and of itself to establish the proffered position as, in the words of this
criterion, a “particular position” for which * [a] baccalaureate or higher degree or its equivalent is
normally the minimum requirement for- entry

Finally, it'is noted that the petitioner submitted an LCA that was certified for a wage-level that is
only appropriate for a comparatively low, entry-level position relative to others within its
occupation, which signifies that the beneficiary is only expected to possess a. basic understanding of
the occupation.’ © 4

5 The Prevailing Wage Determination Policy Guidance ((available at http://www.foreignlaborcert.
doleta.gov/pdf/Policy_Nonag_Progs.pdf -(last accessed Feb 19, 2013)) issued by DOL states the following
with regard to Level I wage rates:

Level I (entry) wage rates are assigned to job offers for beginning level employees who have
only a basic understanding of the occupation. These employees perform routine tasks that -
require limited, if any, exercise of judgment. - The tasks provide experience and
familiarization with the employer’ s methods, practices, and programs. The employees may
perform higher level work for training and dévelopmental purposes. . These employees work
under close supervision and receive specific instructions on required tasks and results

)
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As the evidence in the record of proceeding does not establish that a baccalaureate degree, or its
equivalent, in a specific specialty is normally the minimum requirement for entry into the particular
position that is the subject of this petition, the petitioner has not established the criterion at
8 C.F.R. § 214.2(h)(4)ii)(A)(1).}

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(iii)}(A)(2). This prong alternatively calls for a petitioner to establish that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to
the petitioner’s industry in positions that are both: (1) parallel to the proffered posmon and
(2) located in orgamzatlons that are similar to the petitioner. ;

In deterrhining whether there is such a common degree requirement, factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry’s professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms “routinely employ
and recruit only degreed individuals.” See Shanti,. Inc. v. Reno, 36 F. Supp. 2d at 1165
(D-.Minn. 1999) (quotihg Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

Here and as already dlscussed the petitioner has not established that its proffered position is one for
which the Handbook reports an industry-wide requirement for at least a bachelor’s degree i in a specific
~ specialty or its equivalent. Also, there are no submissions from professional associations, individuals,
or similar firms in the petitioner’s industry attesting that individuals. employed in positions parallel to
the proffered position are routinely required to have a minimum of a bachelor’s degree in a specific
specialty or its equivalent for entry into those posmons Nor has the petitioner submitted any other
types of evidence to_establish that a requirement.of a bachelor’s or hlgher degree in a specific
specialty, or its equ1va1ent is common to the petitioner’s industry in positions that are both:

expected. Their work is closely monitored and reviewed for accuracy. Statements that the
Job offer is for a research fellow, a worker in training, or an internship are indicators that a
Level I wage should be considered [emphasis in original].

The proposed duties’ level of complexity, uniqueness, and specialization, as well as the level of independent
- judgment and occupational understanding required to perform them, are questionable, as the petitioner submitted
an LCA certified for a Level I, entry-level position. The LCA’s wage-level indicates that the proffered position
is actually a low-level, entry position relative to others within the occupation. In accordance with the relevant
DOL explanatory information on wage levels, this wage rate indicates that the beneficiary is only required to
possess a basic understanding of the occupation; that he will be expected to perform routine tasks requiring
limited, if -any, exercise of judgment; that'he will be closely supervised and his work closely monitored and
reviewed for accuracy; and that he will receive specific instructions on required tasks and expected results.

S Even if the proffered position were established as falling within the General and Operations Manager
occupational classification, as indicated by the petitioner on the LCA, a review of the Handbook’s
information indicates that a position may be included within that occupational group without requiring at
least a bachelor’s degree, or the equivalent, in a specific specialty. See U.S. Dep’t of Labor, Bureau of Labor
Statistics, Occupational Outlook Handbook, 2012-13 ed., “Top Executives,” http://www.bls.gov/ooh/
management/top-executives.htm#tab-2 (accessed Feb. 19, 2013).
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(1) parallel to the proffered position; and (2) located in orgamzations that are similar to the
petitioner. :

Therefore, the petitioner has not satisfied the first of the two alternative prongs described at
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), as the evidence of record does not establish a requirement for at
least a bachelor’s degree in a specific specialty as common to the petitioner's industry in positions
that are both (1) parallel to the proffered position and (2) located in organizations that are similar to
the petitioner. '

Next, the AAO finds that the petitioner did not | satisfy the second alternative prong of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which provides that “an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a degree.”

In this .particular case, the petitioner has failed to credibly demonstrate t_haf the duties the
beneficiary will perform on a day-to-day basis constitute a position so complex or unique that it can
only be performed by a person with at least a bachelor’s degree, or the equivalent, in a spec1f1c
specralty : :

The record of proceeding does not contain evidence establishing relative complexity or uniqueness
as aspects of the proffered position, let alone that the position is so complex or unique as to require
the theoretical and practical application of a body of highly specialized knowledge in a specific
specialty such that a person with a bachelor’s ‘or higher degree in a specific specialty or its
equivalent is required to perform them. Rather, the AAO finds, that the petitioner has not
distinguished either the proposed duties, or the position that they comprise, from generic
purchasing-management work, which, the Handbook indicates, does not normally require a person

- with at least a bachelor’s degree, or the equivalent, in a specific specialty.

The petitioner therefore failed to establish how the beneficiary’s responsibilities and day-to-day
duties comprise a position so complex or unique that the position can be performed only by an
individual with a bachelor’s degree, or the equivalent, in a specific specialty.

Additionally, the AAO incorporates here by reference and reiterates its earlier discussion regarding

- the LCA and its indication that the petitioner would be paying a wage-rate that is only appropriate

for a low-level, entry position relative to others within the occupation, as this factor is inconsistent

* with the relative complexrty and uniqueness required to satisfy this criterion. Based upon the wage

rate, the beneficiary is only required to have a basic understanding of the occupation. Moreover,
that wage rate indicates that the beneficiary will perform routine tasks that require limited, -if any,
exercise of independent judgment; that the beneficiary’s work will be closely supervised and
monitored; that he will receive specific instructions on required tasks and expected results; and that
his work will be reviewed for accuracy.

‘ Consequently, as it did not show that the particular position for which it filed this petition is so

complex or unique that it can only be performed by a person with at least a bachelor’s degree, or the
equivalent, in a specific specialty, the petitioner has not satisfied the second alternative prong of
8 C.F.R: § 214.2(h)(4)(iii))(A)(2). '
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The AAO turns next to the criterion at 8 C.F.R. § 214. 2(h)(4)(iii)(A)(3) which entails an employer
demonstrating that it normally requires a bachelor’s degree or the equivalent, in a specific specialty
for the posmon

The AAO’s review of the record of proceeding under this criterion necessarily includes whatever
evidence the petitioner has submitted with regard to its past recruiting and hiring practices and
employees who previously held the position in question.

To satisfy this criterion, the record must contain documentary evidence demonstrating that the
petitioner has a history of requiring the degree or degree equivalency, in a specific specialty, in its prior
recruiting and hiring for the position. The record must establish that a petitioner’s imposition of a
degree requirement is not merely a matter of preference for high-caliber candidates but is necessitated
by the performance requirements of the proffered position.” In the instant case, the record does not
establish a prior history of recruiting and hiring for the proposed position only persons with at least
a bachelor’s degree, or the equivalent, in a specific specialty. '

Were USCIS limited solely to reviewing a petitioner’s claimed self-imposed requirements, then any
individual with a bachelor’s degree could be brought to the United States to perform any occupation
as long as the employer artificially created a token degree requirement, whereby all individuals
employed in a particular position possessed a baccalaureate or higher degree in the specific
specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In other words, if a
petitioner’s assertion of a particular degree requirement is not necessitated by the actual
performance requirements of the proffered position, the position would not meet the statutory or
regulatory definition of a specialty occupation. See § 214(i)(1) of the Act; 8 C F.R. § 214.2(h)(4)(ii)
(defining the term “specialty occupatlon”)

To satisfy this criterion, the evidence of record must. show that the specific performance
requirements of the position generated the recruiting and hiring history. A petitioner’s perfunctory
- declaration of a particular educational requirement will not mask the fact that the position is not a
specialty occupation. USCIS must examine the actual employment requirements, and, on the basis
of that examination, determine whether the position qualifies as a specialty occupation. See
generally Defensor v. Meissner, 201 F. 3d at 387. In this pursuit, the critical element is riot the title
of the position, or the fact that an employer has routinely insisted on certain educational standards,
but whether performance of the position actually requires the theoretical and practical application of
a body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in
the specific specialty as the minimum for entry into the occupation as required by the Act. To
interpret the regulations any other way would lead to absurd results: if USCIS were constrained to
recognize a specialty occupation merely because the petitioner has an established practice of
demanding certain educational requirements for the proffered position - and without consideration
of how a beneficiary is to be specifically employed then any alien with a bachelor’s degree in a

7 Any such assertion would be undermined in this particular case by the fact that the petitioner indicated in
the LCA that its proffered position is a comparatlvely low, entry-level position relative to others within its
occupation.



(b)(6)

Page 11 <

specific specialty could be brought into the United States to perform non-specialty 'occupations SO
long as the employer required all such employees to have baccalaureate or higher degrees See id.
at 388.

In her April 1, 2012 letter, counsel conceded that this is a newly-created position. While a first-time
hiring for a position is not in itself generally a basis for precluding a position from recognition as a
specialty occupation, certainly an employer that has never recruited and hired for the position would
not be able to satisfy the criterion at 8 C.F.R. §214.2(h)(4)(iii)(A)(3), which requires a
demonstration that it normally requires a bachelor’s degree, or the equivalent, in a specific specialty
for the position. '

As the petitioner has failed to demonstrate a history of recruiting and hiring only individuals with a
bachelor’s degree, or the equivalent, in a specific specialty for the proffered position, it has falled to
satisfy 8 C F.R. § 214.2(h)(4)(iii))(A)(3).

Next, the AAO finds that the ~ petitioner  has not satisfied the criterion at
8 CF.R. § 214.2(h)(4)(iii)(A)(4), which requires the petitioner to establish that the nature ‘of the
proffered position’s duties is so specialized and complex that the knowledge required to perform them
is usually associated with the attainment of a baccalaureate or higher degree in the specialty. ’

Both on its own terms and also in comparison with the three higher wage-levels that can be
designated in an LCA, the petitioner’s desrgnauon of an LCA wage-level I is indicative of dutles of
relatively low complexity.

As earlier noted, the Prevailing Wage Determination Policy Guidance issued by the U.S.
Department of Labor (DOL) states the following with regard to Level I wage rates:

Level I (entry) wage rates are assigned to job offers for beginning level employees who
have or only a basic understanding of the occupation. These employees perform routine
tasks that require limited, if any, exercise of judgment. The tasks provide experience and
familiarization with the employer’s methods, practices, and programs. The employees
‘may perform higher level work for training and developmental purposes.: These
employees work under close supervision and receive specific -instructions on required -
tasks and results expected. Their work is closely monitored and reviewed for accuracy.
Statements that the job offer is for a research fellow, a worker in training, or an mtemshlp’
are 1nd1cators that a Level I wage should be considered [emphas1s in original].

The pertinent guidance f_rom the Department of Labor, at page 7 of its Prevailing Wage
Determination Policy Guidance describes the next higher wage-level as follows:

Level II (qualified) wage rates are assigned to job offers for qualified employees
who have attained, either through education or experience, a good understanding of
the occupation. They perform . moderately complex tasks that require limited
judgment. An indicator that the job request warrants a wage determination at Level
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i II would be a requ1rement for years of education and/or experlence that are generally
required as descrlbed in the O*NET Job Zones
The above descriptive summary mdlcates that even this higher-than- des1gnated wage level is.
appropriate for only “moderately complex tasks-that require limited judgment.” The fact that this
higher-than-here-assigned, Level Il wage-rate itself indicates performance of only “moderately
complex tasks that require limited judgment,” is very telling with regard to the relatively low level
. of complexity imputed to the proffered position by virtue of its Level I wage-rate designation.

Further, the AAO ﬁotes the relatively low level of corhplexity that even this Level II wage-level
reflects when compared with the two still-higher LCA wage levels, neither of which was designated
~ on the LCA submitted to support this petition.

The aforementioned Prevailing Wage Determination Policy Guidance descr_ibes the Level III wage
designation as follows:

‘Level III (experienced) wage rates are assigned to job offers for experienced
employees who have a sound understanding of the occupation and have attained,
either through education or experience, special skills or knowledge. They perform
tasks that require exercising judgment-and may coordinate the activities of other
staff. They may have supervisory authority over those staff. A requirement for years
of experience or educational degrees that are at the higher ranges indicated in the
O*NET Job Zones would be indicators that a Level I wage should be considered..

Frequently, key words in the ]Ob title can be used as 1nd1cators that an employer’s
job offer is for an experlenced worker. . ;

The Prevazlmg Wage Determmatzon Policy Guzdance describes the Level IV wage de51gnat10n as
follows: :

Level IV (fully competent) wage rates are assigned to job offers for competent
employees who have sufficient experience in the occupation to plan and conduct
work requiring judgment and the independent evaluation, selection, modification,
and application of standard procedures and techniques. Such employees use
advanced skills ‘and diversified knowledge to solve unusual and complex problems.
These employees receive only technical guidance and their work is reviewed only for
application of sound judgment ‘and effectiveness in meeting the establishment’s .
procedures and expectatlons They generally have management and/or supervisory
responsibilities. -

Here the AAO again incorporates its earlier discussion and analysis regarding the implications of
the petitioner’s submission of an LCA certified for the lowest assignable wage-level. By virtue of
this submission the petitioner effectively attested that the proffered position is a low-level, entry
‘position relative to others within the occupation, and that, as clear by. comparison with DOL’s
instructive comments about the next higher level (Level II), the proffered position did not even
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involve ‘fmoderately compl’extésks that require li_mited judgment” (the level of. complexity noted
for the next higher wage-level, Level II). 0

‘The AAO also finds that, separate and apart from the petitioner’s submission of an LCA- with a
wage-level I designation, the petitioner has also failed to provide sufficiently detailed documentary
evidence to establish that the nature of the specific duties that would.be performed if this petition
were approved is so specialized and complex that the knowledge required to perform them is
usually associated with the attainment of a baccalaureate or higher degree in.a specific specialty. In
this regard, the AAO finds that, as evident in the duty descriptions earlier quoted from the record of
proceeding (at page 4 of this-decision), the petitioner limits the duty descriptions to statements of
generalized functions that are not presented sufficient details to show the substantive nature of the
proposed and a usual association between their nature and attainment of any particular level of -
education in a specific specialty. “

- For all of these reasons, the evidence in the record of proceeding fails to establish that the proposed
duties meet the specialization and complexity threshold at 8‘ C.FR. § 214.2(h)(4)(iii)(A)(4).

As the petitioner- has not satisfied at least one of the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A), it
cannot be found that the proffered position is a specialty occupation. Accordingly, the petition must
be denied on this basis. Thus, even if it were determined that the petitioner had overcome the .
director’s ground for denymg this petition (which it has not), the petition could still not be
approved. :

The AAO will now address the director’s determination that the petitioner failed to estabhsh that the
" beneficiary is qual1f1ed to perform the duties of a spe01alty occupatlon -

Section 214(i)(2) of the Act, 8 U.S.C. § 1184(1)(2) states that an allen applying for cla531f1cat10n as -
an H-1B nonimmigrant worker must possess:

(A) full state lxcensure to practice in the occupation, if such hcensure is requlred to
practice in the occupatlon

(B) completion of the degree described in paragraph (1)(B) for the occupation, or .

(C) (1) . experience m the spec1alty equxvalent to the completlon of such degree
- and :

(i1) recognitien of ekpertise in the specialty through progressively responsible
positions relating to the specialty.

In implementing section 214(i)(2) of the Act, the regulation at 8 C.F.R. § 214. 2(h)(4)(iii)(C) states
that an alien must also meet one of the followmg cr1ter1a in order to qualify to perform services in a
specmlty occupation: = :
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) Hold a United Statés baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;

2) Hold a foreign degrée determined to be equivalent to a United States
baccalaureate or higher degree required by the specialty occupatlon from an
accredited college or umversxty, _ :

(3)' Hold an unrestricted state license, registration or certification which
authorizes him or her to fully practice the specialty occupation and be -
immediately engaged in that specialty in the state of intended employment; or

4 Have education, specialized training, and/or. progressively responsible
experience that are equivalent to completion of a United States baccalaureate
or higher degree in the specialty occupation, and have recognition of
expertise in the specialty through progresswely respons:ble positions directly
related to the specialty.

Therefore, to qualify an n alien for classification as an H-1B nonimmigrant worker under the Act, the
petitioner must establish that the beneficiary possesses the requisite license or, if none is required,
that he or she has completed a degree in the specialty that the occupation requires. Alternatively, if
a license is not required and if the beneficiary does not possess' the required U.S. degree or its
foreign degree equivalent, the petitioner must show that the beneficiary possesses both
(1) education, specialized training, and/or progressively responsible experience in the specialty
equivalent to the completion of such degree, and (2) recognition of expertise in the specialty
through progressively responsible positions relating to the specialty. '

As the beneficiary did not earn a baccalaureate or higher degree from an accredited college or
university in the United States, he does not qualify to perform the duties of a specialty occupation
under 8 CFR. § 214. 2(h)(4)({i)C)(). , |

In evaluatmg the benef1c1ary s quahflcatlons to perform the duties of the proffered position under 8

'C.F.R. § 214.2(h)(4)(iii))(C)(2), the AAO notes that although the record contains an evaluation of
credentials stating that the beneficiary’s foreign degree is equivalent to a bachelor’s degree in
electrical engineering awarded by a regionally accredited university in the. United States, the
proffered position ‘does not involve electrical engineering. Although counsel highlights the
beneficiary’s prior work experience as a purchase manager, his work experience is not relevant
under C.F.R. § 214.2(h)(4)(iii)(C)(2) because the evaluation was based upon his foreign education
alone. Accordingly, the beneficiary does not qualify to perform the duties of the proffered position
under C.F.R. § 214.2(h)(4)(1ii}(C)(2). : :

. As the petitioner has not demonstrated that the beneficiary holds an unrestricted state license,
registration or certification to perform the duties of a specialty occupation, he does not qualify to
perform the duties of a specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(C)(3), either.
Accordingly, 8 C.F.R. § 214.2(h)(4)(iii)(C)(4) remains as the only avenue for the petitioner to
demonstrate the beneficiary’s qualifications to perform the duties of the proffered position.
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The regulation at 8 C.F.R. § 214.2(h)(4)(iii)(C)(4) requires a demonstration that the beneficiary’s
education, specialized training, and/or progressively responsible experience is equivalent to the
completion of a United States baccalaureate or higher degree in the specialty occupation, and that
the beneficiary also has recognition of that expertise in the specialty through progressively
responsible positions directly related to the specialty. Pursuant to 8 C.F.R.-§ 214.2(h)(4)(iii)(D),
equating a beneficiary’s. credentials to a United States baccalaureate or higher degree under
: 8 C.F.R. § 214.2(h)(4)(iii)(C)(4) is determined by at least one of the following:

1) An evaluation from an official who has authority to grant college-level credit
for training and/or experience in the specialty at an accredited college or
university which has a program for granting such credit based on an
individual's training and/or work experience; -

2) The results of recognized college-level equivalency examinations or special
credit programs, such as the College Level Examination Program (CLEP), or
Program on Noncollegiate Sponsored Instruction (PONSI);

(3  An evaluation of education by a reliable credentials evaluation-service which
specializes in evaluating foreign educational credentials;® '

€)) Evidence of certification or registration from a nationally-recognized
professional association or society for the specialty that is known to grant
certification or registration to persons in the occupational specialty who have
achieved a certain level of competence in the specialty;

&) A determination by the Service that the equivalent of the degree required by

: the specialty occupation has been acquired through a combination of
education, specialized training, and/or work -experience in areas related to the
specialty and that the alien has achieved recognition of expertise in the
specialty occupation as a result of such training and experience.

As noted above, the evaluation of credentials submitted by the petitioner did not address the
beneficiary’s work experience and, as noted above, his electrical engineering degree is not relevant
to the proffered position.- This evaluation is therefore not relevant to an analysis under 8 C.F.R. §
214.2(h)(4)(iii)(D)(1), and the record contains no other evidence for consideration under this
criterion. ‘ :

No evidence has been submitted to establish, nor does the petitioner assert, that the beneficiary
satisfies 8 C.F.R. § 214.2(h)(4)(iii)(D)(2), which requires submission of the results of recognized
college-level equivalency examinations or special credit programs, such as the College Level
Examination Program (CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI).

¥ The petitioner should note that, in accordance with this provision, the AAO will accept a credentials
evaluation service’s.evaluation of education only, not experience. ;
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Nor does the beneficiary qualify under 8 C.FR. § 214.2(h)(4)(iii}(D)(3). As was the case under
8 C.F.R. §§ 214.2(h)(4)(iii)(C)(/) and (2), the beneficiary is unqualified under this criterion
because: (1) he did not earn a baccalaureate or higher degree from .an accredited college or
university in the United States; and (2) does not possess a foreign degree that has been determined
to be equivalent to a baccalaureate or higher degree in a relevant field from an accredited college or
university in the United States

No evidence has been submitted to establish, nor does the petitioner assert, that the beneficiary
satisfies 8 C.F.R. § 214.2(h)(4)(iii)(D)(4), which requires that the beneficiary submit evidence of
certification or registration from a nationally-recognized professional association or society for the
specialty that is known to grant certification or registration to persons in the occupational specialty
who have achieved a certain level of competence in the specialty. o '

The regulation at 8 C.F.R. § 214. 2(h)(4)(m)(D)(5) states the following with regard to analyzmg an
alien’s qual1f1cat10ns

- For purposes of determining equivalency to a baccalaureate degree in the specialty,
three years of specialized training and/or work experience must be demonstrated for
each year of college-level training the alien lacks. . . . It ‘must be clearly.
demonstrated that the alien’s training and/or work experience included the
theoretical and practical application of specialized knowledge required by the
specialty occupation; that the alien’s experience was gained while working with
peers, supervisors, or subordinates who have a degree or its equivalent in the
specialty occupation; and that the alien has recognition of expemse in the spec1alty
evxdenced by at least one type of documentation such as:

) Recognition of expertise in the specialty occupation by at least two
recognized authorities in the same specialty occupation;’

(i) Membership in a recognized foreign or United States association or society in
" the specialty occupation;

(i)  Published material by or about the alien in professional publications, trade
journals, books, or major newspapers; ‘ '

(iv)  Licensure or reglstratlon to practice the specialty occupatlon in a foreign
country; or -

N

® Recognized authority means a person or organization with expertise in a particular field, special skills or
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority’s
~opinion must state: (1) the writer’s qualifications as an expert; (2) the writer’s experience giving such

opinions, citing specific instances where past opinions have been accepted as authoritative and by whom;
(3) how the conclusions were reached; and (4) the basis for the conclusions supported by c0p|es or citations
of any research materlal used. See 8 C.F.R. § 214.2(h)(4)(ii).
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(v)'  Achievements which a recognized authorlty has determined to be 51gn1f1cant
COI’ItI‘lbu[lOﬂS to the field of the specialty occupatlon

~ Although the record contains some information regarding the beneficiary’s work history, it does not
establish that this work experience included the theoretical and practical application of specialized
knowledge requ1red by the proffered position; that it was gained ‘while working with peers,

supervisors, or subordinates who held a bachelor’s degree or its equivalent in the field; and that the
beneficiary achieved recognition of expertise in the field as evidenced by at least one of the five
types of documentation delineated in 8 C.F.R. § 214.2(h)(4)(iii)(D)(5)(?)-(v). Simply going on
record without supporting documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm’r 1998)
(citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm’r 1972)). Without
documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner’s
burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of
Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983);
Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980). -

~ Accordingly, the beneficiary does not qualify under any of the criteria set forth at

8 C.F.R. § 214.2(h)(4)(ii)(D)(5)(i)-(v) and therefore does not qualify to perform the duties of a
“specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(C)(4). As such, the petitioner has failed to
establish that the beneficiary qualifies.to perform the duties of a spécialty occupation. Accordingly;
the appeal will be dismissed and the petition will be denied on this basis.

" An application or petition that fails to comply with thé technical requirements of the law may be
denied by the AAO even if the service center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043
(E.D. Cal. 2001), aff’d, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de' novo basis). :

Moreover, when the AAO denies a petmon on multlple alternative grounds a plaintiff can succeed
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's
enumerated grounds. See Spencer Enterprises, Inc v. United States, 229 F. Supp 2d at 1043, aff’ d.
345 F.3d 683. S :

The petition will be denied and the appeal dismissed for the above stated reasons, with each
considered as an independent and alternative-basis for the decision. In visa petition proceedings, the
burden of -proving eligibility for the benefit sought remains entirely with the petitioner.
- Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER The appeal is dismissed. The-petitioﬁ is denied.





