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INSTRUCTIONS:
Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case.

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish
agency policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or
policy to your case or if you seek to present new facts for consideration, you may file a motion to reconsider
or a motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form
1-290B) within 33 days of the date of this decision. Please review the Form I-290B instructions at
http://www.uscis.gov/forms for the latest information on fee, filing location, and other requirements.
See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO.
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DISCUSSION: The service center director denied the nonimmigrant visa petition. Counsel for the
petitioner filed an appeal seeking review by the Administrative Appeals Office (AAO). The AAO
dismissed the appeal. The matter is again before the AAO on a motion to reconsider. The motion
will be dismissed.

In the Form 1-129 visa petition, the petitioner describes itself as a religious organization established
in 1952.' In order to employ the beneficiary in what it designates as a computer system analyst
position, the petitioner seeks to classify him as a nonimmigrant worker in a specialty occupation
pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.

§ 1101(=)(15)(H)()(b).

The director found the evidence insufficient to establish eligibility for the benefit sought, and issued
a request for evidence (RFE) on March 18, 2011. The director outlined the specific evidence to be
submitted. The petitioner was asked to submit documents pertaining to the petitioner's organization.
The director provided examples of such evidence.

In addition, the director notified the petitioner that the petitioner had not established that the
proffered position qualifies as a specialty occupation. The director stated, in part, the following:

Submit evidence showing the following:

- A baccalaureate or higher degree, or its equivalent, in a specific field of study is
normally the minimum requirement for entry into the particular position; or

- The proffered position is so complex or unique that it can be performed only by
an individual with a degree in a specific field of study; or

- In your company or industry, a baccalaureate in a specific field of study is the
standard minimum requirement for the job offered. Attestations to industry
standards must be for similar positions among similarly situated companies; or

- The nature of the specific duties for the proffered position are so specialized and
complex that the knowledge required to perform the duties is usually associated
with the attainment of a baccalaureate or higher degree in a specific field of study.

* k%

If you have previously employed individuals in the position of computer systems
analyst, submit documentary evidence such as W-2Forms and copies of degrees and
transcripts . . . .

Submit a detailed statement to:

' In the Form I-129 petition, the petitioner failed to provide its gross annual income and net annual income.
No explanation was provided.
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- explain the beneficiary's proposed duties and responsibilities,
- indicate the percentage of time devoted to each duty,

- state the educational requirements for these duties, and

- explain how the beneficiary's education relates to the position.

The petitioner responded to the RFE by providing additional evidence. The director reviewed the
documentation but found that the petitioner failed to establish that the proffered position is a
specialty occupation in accordance with the applicable statutory and regulatory provisions. The
director denied the petition. Thereafter, counsel submitted an appeal of the director's decision to the
AAO. The AAO reviewed the evidence and determined that the record of proceeding contained
insufficient evidence to establish that the petitioner would employ the beneficiary in a specialty
occupation position. The AAO dismissed the appeal.

The petitioner and its counsel subsequently submitted a Form [-290B. As indicated by the check
mark at Box E of Part 2 of the Form [-1290B, the petitioner filed a motion to reconsider. The
motion before the AAO contains: (1) the Form [-290B; (2) a letter from counsel; and (3) the AAO's
decision dated February 22, 2013. The AAO reviewed the record of proceeding in its entirety
before issuing its decision.

In Part 3 of the Form I-290B, counsel for the petitioner states, "SEE ATTACHED." Along with the
Form 1-290B, counsel submitted a letter dated March 20, 2013, which provides the following
statement as the basis for the motion:

The Administrative Appeals Office (AAO) erred by refusing to consider the
additional evidence provided by the Petitioner. The Petitioner responded directly to
the issues raised in the request for evidence letter. However, in the denial letter
issued by the District Director, other issued not mentioned in the request for
evidence were mentioned. It was therefore necessary for the Petitioner to provide
additional evidence demonstrating that the position qualifies as a specialty
occupation in accordance with applicable statutory and regulatory provisions. For
example, submitting beneficiary's W-2 to establish that this was not a sham job offer
was not something requested in the request for evidence.

A motion to reconsider must state the reasons for reconsideration and be supported by citations to
pertinent statutes, regulations, and/or precedent decisions to establish that the decision was based on
an incorrect application of law or U.S. Citizenship and Immigration Services (USCIS) policy. A
motion to reconsider a decision on a petition must, when filed, establish that the decision was
incorrect based on the evidence of record at the time of the initial decision. See 8 C.F.R.
§ 103.5(a)(3) (requirements for a motion to reconsider) and the instructions for motions to
reconsider at Part 3 of the Form 1-290B.>

? The provision at 8 C.F.R. § 103.5(a)(3) states the following:

Requirements for motion to reconsider. A motion to reconsider must state the reasons for
reconsideration and be supported by any pertinent precedent decisions to establish that the
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In the instant case, although counsel states his disagreement with the prior decision, he does not cite
a statutory or regulatory authority, case law, or precedent decision to establish that the decision was
based on an incorrect application of law or USCIS policy. Counsel has not established that the
decision was incorrect based on the evidence of record at the time of the decision. In short, the
petitioner and counsel have not submitted any evidence that would meet the requirements of a motion
to reconsider.

The AAO further observes that counsel's statement reveals a misinterpretation of the AAO's February
22, 2013 decision in this matter. More specifically, in support of the appeal, filed on October 21, 2011,
counsel submitted the following documents: (1) a letter from counsel; (2) a letter from the petitioner;
(3) a revised description of the proffered position: (4) documents describing the petitioner's
organizational structure; (5) a map of the petitioner's Texas; (6) a copy
of the U.S. Department of Labor's (DOL) Occupational Outlook Handbook's (Handbook) chapter on
"Computer Systems Analysts"; (7) unsigned U.S. Individual Income Tax Return (Form 1040) for
the beneficiary; (8) a 2010 Form W-2, Wage and Tax Statement, issued by the petitioner to the
beneficiary; and (9) copies of the beneficiary's expired employment authorization cards.’> In the
appeal brief, counsel stated that the "beneficiary's Tax Return and W-2 for 2010 [are provided] as
evidence that this was not a sham job offer."

The AAO reviewed all of the documentation prior to issuing its February 22, 2013 decision.
However, with respect to the evidence that was submitted for the first time on appeal that was also
requested by the director in the RFE, the AAO stated the following:

decision was based on an incorrect application of law or Service policy. A motion to
reconsider a decision on an application or petition must, when filed, also establish that the
decision was incorrect based on the evidence of record at the time of the initial decision.

This regulation is supplemented by the instructions on the Form I-290B, by operation of the rule at 8 C.F.R.
§ 103.2(a)(1) that all submissions must comply with the instructions that appear on any form prescribed for
those submissions. With regard to motions for reconsideration, Part 3 of the Form [-290B submitted by the
petitioner states:

Motion to Reconsider: The motion must be supported by citations to appropriate statutes,
regulations, or precedent decisions.

The regulation at 8 C.F.R. § 103.2(a)(1) states in pertinent part:

[E}very benefit request or other document submitted to DHS [U.S. Department of Homeland
Security] must be executed and filed in accordance with the form instructions . . . and such
instructions are incorporated into the regulations requiring its submission.

* In the appeal brief, counsel references 8 C.F.R. § 274a.12(b)(20) with regard to aliens authorized for
employment with a specific employer incident to status. The AAO notes that, contrary to counsel's assertion,
8 C.F.R. § 274a.12(b)(20) does not include aliens described in 8 C.F.R. § 274a.12(b)(6), which deals with
nonimmigrant (F-1) students.



(b)(6)

NON-PRECEDENT DECISION
Page 5

With regard to the documentation submitted on appeal that was encompassed by the
director's RFE, the AAO notes that this evidence is outside the scope of the appeal.
The regulations indicate that the petitioner shall submit additional evidence as the
director, in his or her discretion, may deem necessary in the adjudication of the
petition. See 8 C.F.R. §§ 103.2(b)(8); 214.2(h)(9)(i). The purpose of the request for
evidence is to elicit further information that clarifies whether eligibility for the benefit
sought has been established, as of the time the petition is filed. See 8 C.F.R.
§ 103.2(b)(1), (8), and (12). The failure to submit requested evidence that precludes a
material line of inquiry shall be grounds for denying the petition. 8§ C.F.R.
§ 103.2(b)(14).

Where, as here, a petitioner has been put on notice of a deficiency in the evidence and
has been given an opportunity to respond to that deficiency, the AAO will not accept
evidence offered for the first time on appeal. See Matter of Soriano, 19 1&N Dec.
764 (BIA 1988); see also Matter of Obaigbena, 19 1&N Dec. 533 (BIA 1988). If the
petitioner had wanted the submitted evidence to be considered, it should have
submitted it with the initial petition or in response to the director's request for
evidence. Id. The petitioner has not provided a valid reason for not previously
submitting the evidence. Under the circumstances, the AAO need not and does not
consider the sufficiency of such evidence submitted for the first time on appeal.

(Emphasis added.)

As previously mentioned, counsel claims on motion that it was "necessary for the Petitioner to
provide additional evidence [with the appeal] demonstrating that the position qualifies as a specialty
occupation in accordance with applicable statutory and regulatory provisions." Counsel continues
by stating, "For example, submitting beneficiary's W-2 to establish that this was not a sham job
offer was not something requested in the request for evidence." The AAO reminds counsel that the
director specifically indicated that the initial petition and evidence did not establish eligibility for
the benefit sought and requested evidence to establish the proffered position qualifies as a specialty
occupation (including quoting virtually verbatim the regulatory provisions at 8 C.F.R.
§ 214.2(h)(i11)(A) for a specialty occupation). Thus, the AAO is not persuaded that the petitioner
did not have sufficient notice. In the instant case, the petitioner was put on notice of required
evidence and given a reasonable opportunity to provide it for the record before the visa petition was
adjudicated.

Moreover, neither the director's decision nor the AAO's decision concluded that the proffered
position was a "sham job offer" as stated by counsel. The AAO's decision provided a detailed
analysis of the relevant statements and evidence provided by the petitioner and counsel. The
beneficiary's Form W-2, Wage and Tax Statement, and unsigned tax return were not specifically
addressed by the AAO because they were not deemed probative in establishing the proffered
position as a specialty occupation.® Again, the director and the AAO determined that the evidence

* Counsel did not claim that the documentation was provided to establish the proffered position as qualifying
as a specialty occupation. Instead, counsel claimed that the tax return and Form W-2 were provided "as
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provided failed to establish the petitioner's computer systems analyst position qualifies as a
specialty occupation.

A review of the record and the prior decisions indicates that the director and the AAO properly
applied the statute and regulations to the petitioner's case. The director and the AAO have provided
the petitioner with detailed statements regarding the requirements to establish eligibility for the
benefit sought. As previously discussed, the petitioner has not met its burden of proof and the
denial was the proper result under the applicable statutory and regulatory provisions. Accordingly,
counsel's claim is without merit. Thus, the motion to reconsider must be dismissed. -

In addition, the motion shall also be dismissed for failing to meet another applicable filing
requirement. Specifically, the regulation at 8 C.F.R. § 103.5(a)(1) states the following:

(iii) Filing Requirements—A motion shall be submitted on Form [-290B and may be
accompanied by a brief. It must be:

* % %

(C) Accompanied by a statement about whether or not the validity of the
unfavorable decision has been or is the subject of any judicial proceeding and, if
so, the court, nature, date, and status or result of the proceeding;

In this matter, the submission constituting the motion does not contain a statement as to whether or
not the unfavorable decision has been or is the subject of any judicial proceeding as required by
8 C.F.R. §103.5(a)(1)(iii))(C). Thus, the petitioner and counsel failed to comply with the
requirements as set by the regulations for properly filing a motion.

The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which does not meet applicable
requirements must be dismissed. Therefore, because the instant motion does not meet the
applicable filing requirement as stated at 8 C.F.R. §103.5(a)(1)(iii)(C), it must also be dismissed for
this reason.

Finally, it should be noted for the record that, unless USCIS directs otherwise, the filing of a motion to
reconsider does not stay the execution of any decision in a case or extend a previously set departure
date. 8 C.F.R. § 103.5(a)(1)(iv).

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128
(BIA 2013). Here, that burden has not been met.

Title 8 C.F.R. § 103.5(a)(4) states that "[a] motion that does not meet applicable requirements shall be
dismissed." Accordingly, the motion will be dismissed, the proceedings will not be reconsidered, and
the previous decisions of the director and the AAO will not be disturbed.

evidence that this was not a sham job offer."
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ORDER: The motion is dismissed.



