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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed.
The petition will be denied. -
In the Petition for a Nonimmigrant Worker (Form I-129), the petitioner describes itself as a firm
in the business of '

with 26 employees. It seeks to employ the beneficiary in what it designates as a tull-time market
research analyst position and to classify her as a nonimmigrant worker in a specialty occupation
pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1101(a)(15)(H)(i)(b). The director denied the petition on the grounds that the petitioner
failed to establish that the proffered position qualifies for classification as a specialty occupation.

The record of proceeding before the AAO contains: (1) the Form I-129 and supporting
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the
RFE; (4) the notice of decision; and (5) the Form [-290B and supporting materials. The AAO
reviewed the record in its entirety before issuing its decision.

The issue before the AAO is whether the petitioner’s proffered position qualifies as a specialty
occupation. To meets its burden of proof in this regard, the petitioner must establish that the job
it is offering to the beneficiary meets the applicable statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S. C. § 1184(i)(1), defines the term "specialty occupatlon as an
occupation that requires: .
(A) theoretical and practical application of a body of higﬁly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or
its equivalent) as a minimum for entry into the occupatlon in the
United States. L

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following:

Speczalty occupation means an occupation which [(1)] requires theoretical and
practical application of a body of highly specialized knowledge in fields of
human endeavor including, but not limited to, architecture, engineering,
mathematics, : physical sciences, social sciences, medicine and health,
education, business specialties, accounting, law, theology, and the arts, and
which [(2)] requires the attainment of a bachelor's degree or higher in a
specific specialty, or its equivalent, as a mlmmum ‘for entry into the
occupation in the United States

Pursuant to 8 C.FR. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed
position must also meet one of the following criteria:

(I) A baccalaureate or higher degree or its equivalent is. normally the
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minimum requirement for entry into the particular position;

(2) = The degree requirement is common to the industry in parallel positions

among similar organizations or, in the alternative, an employer may

' show that its particular position is so complex or unique that it can be
performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the
* position; or

(4) The nature of the specific duties [is] so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together
with section 214(i)(1) of the Act and 8 C.F.R. § 214. 2(h)(4)(u) In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the
statute as a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that
construction .of language which takes into account the design of the statute as a whole is
preferred); see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489
U.S. 561 (1989); Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8
C.FR. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise
interpret this section as stating the necessary and sufficient conditions for meeting the definition
of specialty occupation would result in particular positions meeting a condition under 8 C.F.R. §
214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F.3d 384; 387 (S5th Cir. 2000). To avoid this illogical and absurd result, 8 C.FR. §
214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must
meet, supplementing the statutory and regulatory definitions of specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp.
v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific
specialty" as "one that relates directly to the duties and responsibilities of a particular position").
Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to
be employed as engineers, computer scientists; certified public accountants, college professors,
and other such occupations. These professions, for which petitioners have regularly been able to
establish a minimum entry requirement in the United States of a baccalaureate or higher degree
in a specific specialty or its equivalent directly related to the duties and responsibilities of the
particular position, fairly represent the types of specialty occupations that Congress contemplated
when it created the H-1B visa category.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply
rely on a position’s title. The specific duties of the proffered position, combined with the nature of
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- the petitioning entity’s business operations, are factors to be considered. USCIS must examine the
ultimate employment of the alien, and determine whether the position qualifies as a specialty
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title
of the position nor an employer’s self-imposed standards, but whether the position actually requires
the theoretical and practical application of a body of highly specialized knowledge, and the
attainment of a baccalaureate or higher degree in the specific specialty as the minimum for entry
into the occupation, as required by the Act. . :

In snpport of the Form-1-129, prior counsel for the petitioner submitted the following, inter alia:
(1) the petitioner's. support letter dated April 26, 2011;-(2) a certified Labor Condition
Application (LCA); and (3) the petitioner's brochures.

In its support letter, the petitioner stated that it produces "Quality Waveguide components" and
"prototypes as well as full production runs of Microwave components, machined parts, flanges
and castings.” The petitioner also stated that it wishes to employ the beneflclary as a full-time
market research analyst "at a rate of $20 per hour/ $38,400 per year." to perform the following
duties: :

- o Measure and assess customer satisfaction with [the petitioner's] product line
and custom design services; !

e Gather data on competitors and analyze their prices, sales, and method of
marketing and distribution; _

e Monitor industry statistics and follow trends in trade literature;

e Prepare reports on findings, .illustrating data graphically and translating
complex findings into ‘written text, regarding the nature of [the petitioner's]
current customers and their industry's need for new products;

 Forecast and track marketing and sales trends, analyzing collected data;

Seek and provxde information to help [the petitioner] determme [its] position
in the marketplace;

e Measure the effectiveness of marketing and client communication channels;. -
[sic] .

e Conduct research .on - consumer opinions and marketing strategies,
collaborating with [the petitioner's] staff of de51gners and engineers in
identifying potential markets;

e Attend staff conferences to provide management with mformatlon and
proposals concerning the promotion, distribution, design, and pricing of the
company's products or services; [and]

e Collect and analyze data on customer demographics, preferences, needs and
buying habits to identify potential markets and factors affecting product
demand.

The petitioner also stated that the proffered position requires "at least a Bachelor's degree,
preferably Master's degree, in Business Admmlstratlon Business Management, Marketing,
Statistics, or a related field." .
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The director found the initial evidence insufficient to establish eligibility for.the benefit sought,
and issued an RFE on July 14, 2011. The petitioner was asked to submit documentation to
establish that the proffered position qualifies for classification as a specialty occupation. The
director outlined the specific evidence to be submitted. '

On August 25, 2011, in response to the director’s RFE, prior counsel for the petitioner submitted
the petitioner's response. In a letter dated August 18, 2011, the petitioner stated the following:

[T]here are many technical details associated with the components that we
manufacture and there is a great deal of knowledge necessary to understand the
nature of the materials that are used by the processes by which these components
are made. To understand and work amongst the complexities of these assemblies,
a person must have a higher than average ability to learn new ideas:and
techniques. As a marketing research analyst[,] [the beneficiary] will be
responsible - for interpreting data, formulating Tteports and making
recommendations based upon the research findings. To accomplish this task, she
will work with the clients internal and external to understand, define and
document the overarching business object.

The Market Research Analyst applies qualitative and quantitative techniques to
interpret data and produce substantiated recommendations. Market Research
Analysts frequently present the findings and recommendations to the client.

This opportunity is ‘minimum 40 hours per week (salary based) and [the
beneficiary] will have to delineate between thousands of components that are used
in our products to be able to understand how the costs and availability of these
products will affect the costs and lead times of the finished assemblies.

The petitioner also‘ provided additional job duties as well as percentages of time to be spent by
the beneficiary performing the duties of the proffered position. Specifically, the petitioner stated
the following: , : ,

Some of the job duties for this position are: b s

e Marketing strategy, product development based on customers' requirements
and R&D capabilities, and to communicate analysis results and strategies to
the Sales and other related groups :

e Determining whether or not using alternate parts and materials would. be

~ suitable for a particular project as a cost and or time saving alternative to
current materials and practices , ~

‘e Communicating with clients to understand and document the business
objectives

e Attend staff - conferences to provide management with mformanon and
proposals concerning the distribution, design, and pricing of standard and
custom waveguide components
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e Calculating risk factor of changing materials and or processes ‘(for cost/time
savings) vs. potential changes in customer satisfaction indices
¢ Formulating potential business plans for proposed changes to fac111tate growth
' in our industry
"o Authoring reports containing actionable recommendations
1. Approximately 35% of the working hours of this position will be spent
researching usability of materials and processes for potential cost savings
and/or time savings;
2. Approximately 25% of the time will be spent formulating business plans
" in anticipating of growth and expansion;
- 3. Approximately 40% of the hours will be spent calculating risk factors for
employing the business plans that have been formulated:-in order to
facilitate cost savings, time savings, and expansion.

The petitioner also stated that the "previous personnel whom [sic] held this position [for the
petitioner] had at least a bachelor's degree in a business related field." The petitioner explained
that this "necessity was determined by the board of trustees of [the petitioner] due to the
complexity of functions which are carried out in this position." With respect to the degree
requirements of the proffered position, the petitioner stated that it requires a "[b]achelors [sic] or
advanced degree in business, mathematics, or the sciences."

Prior counsel for the petitioner also submitted the following documents: (1) a print-out of the
* Occupational Information Network (O*NET) OnLine Summary Report for 19-3021.00 — Market:
Research Analysts; (2) a print-out of the U.S. Department of Labor’s (DOL’s) Occupational
Outlook Handbook's (hereinafter the Handbook) chapter on Market and Survey Researchers
(2010-11 edition); (3) copies of the petitioner's advertisements for job openings for a "New
Product Development Engineer" and a "Senior New Product Development Engineer”; and (4)
promotional material describing the petitioner's products.

The director denied the petitibn on November 2, 2011. |

On appeal, the petitioner states that it does not "believe that the unique and complex nature of the
position being offered [by the petitioner] was properly portrayed.” The petitioner also states that
it manufactures "thousands of different assemblies made from tens of thousands of base parts"
and "[i]n order to determine which part is needed by which customer requires an individual with
a high learning ability, an individual whom [sic] has taken advanced math and statistics courses,
and an individual with good communication skills in English which is why [it] require[s] .a
bachelor degree at a minimum for this position." The petitioner also provides a new description
of the proffered position that it describes as the "full Job Description” for the proffered position.
The petitioner also submits a letter dated November 30, 2011, in which it states that it requires a
"bachelor's degree in a business discipline" for the proffered position.
:

The petitioner also submits letters from "industry-related professionals.” The first letter, dated
November 28, 2011, is from Sales and Marketing Manager for

Mr. states in his letter that "in-the microwave industry a Marketing Research
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Analyst must-have at least a bachelor [sic] degree to be able to accomplish the complex duties
~due to the technical nature of this position in this industry” and that a bachelor's degree is a
"mandatory criterion."
The second letter, also dated November 28, 2011, is written on )
letterhead and signed; however, the signature is illegible and no printed name of the writer
appears on the letter. The writer of this letter states that the "waveguide industry is a unique and
highly specialized industry." The writer also states that market research for the waveguide
industry "is not an easy task and requires specialized skills and knowledge of an individual with
at least a bachelor's degree to perform: If we were to hire a market research analyst, we would
insist that they had least a bachelor's degree in busmess
The third letter, also dated November' 28, 2011, is from owner of

states that the waveguide industry is "a very complex and specialized
industry which requires -people with technical knowledge and advanced education level." He
also states that "not any common. individual can perform the duties and tasks" of a "Marketing
Research analyst position in this industry” and "to be able to professional succeed in this high
specialized position, there is no doubt that the person who will fill in must have a bachelor [snc]
- degree in business related fields."”
The petitioner also submits what it labels "Customer Documents” which include a sample
request for quotation, a copy of a purchase order, and drawings deplctmg some of the petitioner's
products.

As a preliminary matter, the petitioner's claim that a bachelor s degree in "a business discipline”

is a minimum requirement for entry into the proffered position is inadequate to establish that the
proposed position qualifies as a specialty occupation. A petitioner must demonstrate that the
proffered position requires a precise and specific course of -study that relates directly to the
position in question. Since there must be a close correlation between the required specialized
studies and the position, the requirement of a degree with a generalized title, such as business or
business administration, without further ‘specification, does not establish the position as a
specialty occupation. Cf. Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Comm'r 1988).

To prove that a job requires the theoretical and practlcal application of a body of highly
'specxallzed knowledge as requnred by section 214(1)(1) of the Act, a petitioner must establish that
the position requires the attainment of a bachelor's or higher degree in a specialized field of study
‘or its equivalent. As discussed supra, USCIS interprets the degree requirement at 8 C.F.R. §
214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is directly related to the
proposed position. Although a general-purpose bachelor's degree, such as a degree in business
or business administration, may be a legitimate prerequisite for a particular position, requiring
such a degree, without more, will not justify a finding that a particular position qualifies for
class1flcat10n asa spec1alty occupation. See Royal Slam Corp. v. Chertoff, 484 F.3d at 147

! Specifically, the United States Court of Appeals for the First Circuit explained in Royal Siam that:

[tlhe courts and the agency consistently have stated that, although a general-purpose
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‘Again, the petitioner in this matter claims and submits evidence to the effect that the duties of the
proffered position can be performed by an individual with only a general-purpose bachelor's
degree, i.c., a bachelor's degree in business or business administration. This assertion is
tantamount to dn admission that the proffered position is not in fact a specialty occupation. The
director's decision must therefore be affirmed and the petition denied on this basis alone.

Nevertheless, for the purpose of performing a comprehensive analysis of whether the proffered
position qualifies as a specialty occupation, the AAO turns next-to the criteria at 8 C.F.R. §
214.2(h)(4)(111)(A)() and (2): a baccalaureate or higher degree in a specific specnalty or its
equivalent is normally the minimum requirement for entry into the particular position; and a
degree requirement in a specific specialty is common to the industry in parallel positions among
similar organizations or a particular position is so complex or unique that it can be performed
only by an individual with a degree in a specific specialty. Factors considered by the AAO when
determining these criteria include: whether the Handbook, on which the AAO routinely relies
for the educational requirements of particular occupations, reports the industry requires a degree
in a specific specialty; whether the industry’s _professional association has made-a degree in a
specific specnalty a minimum entry requirement; and whether letters or affidavits from firms or
individuals in the industry attest that such firms "routinely employ and recruit only degreed
individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

The AAO will first address the requirement under 8 C.FR. § 214.2(h)(4)(iii)(A)(/): A
baccalaureate or higher degree or its €équivalent is normally*the minimum requirement for entry
into the particular position. The AAO recognizes the Handbook as an authoritative source on the
duties and educational requirements of the wide variety of occupations that it addresses. The
petitioner asserts in the LCA that the proffered position falls under the occupational category
"Market Research Analysts." The AAO reviewed the chapter of the Handbook (2012-2013
edition) entitled "Market Research Analysts," including the sections regarding the typical duties

and requirements for this occupational category.. The Handbook states the following with regard
to the duties of market research analysts

, bachelor's degree, such as a business administration degree, may be a legitimate
prerequisite for a particular position, requiring such a degree, without more, will not
justify the granting of a petition for an H-1B specialty occupation visa. See, e.g., Tapis
Int'l v. INS, 94 F.Supp.2d 172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66;
cf. Matter of Michael Hertz Assocs., 19 1 & N Dec. 558, 560 (Comm'r 1988) (providing
frequently cited analysis in connection with a conceptually similar provision). This is as it
should be: elsewise, an employer could ensure the granting of a specialty occupation visa
petition by the simple expedient of creating a generic (and essentially artificial) degree
requirement. ' '

1d.
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‘Market research analysts study market conditions in local, regional, or national
areas to examine potential sales of a product or service. They help companies
understand what products people want, who will buy them, and at what price.

1

Duties )

Market research analysts typically do the following:

' Monitor and forecast marketing and sales trends
o Measure the effectiveness of marketing programs and strategies
o Devise and evaluate methods for collectlng data, such as surveys,
questionnaires, or opinion polls
e Gather data about consumers, competitors, and market conditions
e Analyze data using statistical software
o Convert complex data and ﬁndlngs into understandable tables, graphs, and
~ written reports
 Prepare reports and present results to clients or management ' 4

Market research analysts perform research and gather data to help a company
market its products or services. They gather data on consumer demographics,
preferences, needs, and buying habits. They collect data and information using a
variety of methods such as interviews, questionnaires, focus groups, market
analysis surveys, public opinion polls, and literature reviews.

Analysts help determine a company’s, position in the marketplace by researching
their competitors and analyzing their prices, sales, and marketing methods. Using
this information, they may determine potential markets, product demand, and
pricing. Their knowledge of the targeted consumer enables them to develop
advertising brochures and commercials, sales plans, and product promotions.

Market research analysts evaluate data using statistical techniques and.software.
They must interpret what the data means for their client, and they may forecast
future trends. They often make charts, graphs, or other visual aids to present the
results of their research.

Workers who design and conduct surveys are known as survey researchers. For
more information, see the profile on survey researchers.

Some market research analysts may become professors or teachers. For more
information, see the profile on postsecondary teachers. As an instructor in a junior
or community college, a market research analyst may need only a master's degree,
but a Ph.D. is usually required to teach in a college or university.

U.S. Dep’t of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed.,
"Market Research Analysts," http://www.bls.gov/ooh/Business-and-Financial/Market-research-
analysts.htm#tab-2 (last visited Jan. 29, 2013).
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The Handbook, however, does not state that a baccalaureate (br higher degree) in a specific
specialty, or its equivalent, is normally the minimum requirement for entry into this occupation.
The subchapter of the Handbook entitled "How to Become a Market Research Analysts"” states
the following about this occupational category:

Market research analysts need strong math and analytical skills ‘“Most market
research analysts need at least a bachelor’s degree and top research positions
.often requxre a master’s degree. -

Education

Market research analysts typically need a bachelor’s degree in market research or
a related field. Many have degrees in fields such as statistics, math, or computer
science. Others have a background in business administration, one of the social
sciences, or communications. Courses in statistics, research methods, and
marketing are essential for these workers; courses in communications and social
sciences—such as economics, psychology, and sociology—are also important.

Many market research analyst jobs require a master’s degree. Several schools
offer graduate programs in marketing research, but many analysts complete
degrees in other fields, such as statistics, marketing, or a Master of Business.
Administration (MBA). A master’s degree is often required for leadership
positions or positions that perform more technical research.

U.S. Dep’t of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed.,
"Market Research Analysts," http://www.bls.gov/ooh/Business-and-Financial/Market-research-
analysts.htm#tab-4 (last visited Jan. 29, 2013). In general, provided the specialties are closely
related, e.g., chemistry and biochemistry, a minimum of a. bachelor's or higher degree in more
than one specialty is recognized as satisfying the "degree in the specific specialty" requirement
‘of section 214(i)(1)(B) of the Act. In such a case, the required "body of highly specialized
knowledge" would essentially be the same. Since there must be a close correlation between the
required "body of highly specialized knowledge" and the position, however, a minimum entry
requirement of a degree in two disparate fields, such as philosophy and engineering, would not
meet the statutory requirement that the degree be "in rhe specific specialty,” unless the petitioner
establishes how each field is directly related to the duties and responsibilities of the particular
position such that the required body of highly specialized knowledge is essentially an
amalgamation of these dlfferent spec1alt1es Section 214(i)(1)(B) (emphasis added)

2 Whether read with the statutory "the" or the regulatory "a," both readings denote a singular "specialty.”

Section 214(i)(1)(B) of the Act; 8 C.F.R. § 214.2(h)(4)(ii). Stlll the AAO does not so narrowly interpret

these provisions to exclude positions from qualifying as specialty”occupations  if they permit, as a

minimum entry requirement, degrees in more than one closely related specialty. As just stated, this also

includes even seemingly disparate specialties provided the evidence of record establishes how each

acceptable, specific field of study is directly related to the duties and responsnbllltles of the particular
© position.



Page 11 | (b)(6)

Here, although the Handbook indicates that a bachelor's or higher degree is required, it also
indicates that baccalaureate degrees in various fields are acceptable for entry into the
occupation. In addition to recognizing degrees in disparate fields, i.e., social science and
computer science as acceptable for entry into this field, the Handbook also states that "others
have a background in business administration.” As noted above, .although a general-purpose
bachelor's degree, such as a degree in business administration, may be a legitimate prerequisite
for a particular position, requiring such a degree, without more, will not justify a finding that a
particular position qualifies for classification as a specialty occupation. See Royal Siam Corp. v.
Chertoff, 484 F.3d at 147. Therefore, the Handbook's recognition that a general, non-specialty
"background" in business administration is sufficient for entry into the occupation strongly
suggests that a bachelor's degree in a specific specialty -is not a normal, minimum entry
requirement for this occupation. Accordingly, as the Handbook indicates that working as a
market research analyst does not normally require at least a bachelor's degree in a specific
specialty or its equivalent for entry into the occupation, it does not support the proffered posmon
as being a specialty occupation.

As the evidence of record does not establish that the particular position proffered here is one for
which normally the minimum requirement for entry is a baccalaureate or higher degree, in a
specific specialty directly to the position's duties, or its equivalent, the petitioner has not satisfied
the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(J).

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common
to the petitioner's industry in positions that are both: (1) parallel to the proffered position; and
(2) located in organizations that are similar to the petitioner.

As stated earlier, in determining whether there is such a-common degree requirement, factors
often considered by USCIS include: whether the Handbook reports that the industry requires a
degree; whether the industry's professional association has made a degree a minimum entry
requirement; and whether letters or affidavits from firms or individuals in the industry attest that
such firms "routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36
F. Supp. 2d at 1165 (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102).

Here, and s already discussed, the petitioner has not established that its proffered position is one
- for which the Handbook reports an industry-wide requirement of at least a bachelor's degree in a
specific specialty or its equlvalent In support of its assertion that the degree requirement is
common to the petitioner's mdustry in parallel positions among similar organizations, as briefly
addressed above, the petitioner submitted three letters on appeal. However, the letters do not
demonstrate that any of the companies are similar organizations to the petitioner. The record of
proceeding lacks sufficient information to conduct any meaningfully substantive comparisons of
the business operations of those companies to the petitioner. The petitioner failed to provide any
supplemental information to establish that the organizations are similar to the petitioner. Thus,
from the onset, this prong of the regulations has not been established.
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More specifically, for the petitioner to establish that an organization is similar, it must
demonstrate that the petitioner and the organization share the same general characteristics.
Without such evidence, documentation submitted by a petitioner is generally outside the scope of
consideration for this criterion, which encompasses only organizations that are similar to the
petitioner. When determining whether the petitioner and an organization share the same general
characteristics, such factors may include information regarding the nature or type of
organization, and, when pertinent, the particular scope of operations, as well as the level of
revenue and staffing (to list just a few elements that may be considered). It is not sufficient for
the petitioner to claim that an organization is similar and in the same industry without providing
a legitimate basis for such an assertion and sufficient corroborating evidence to support it. Going
on record without supporting documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm'r 1998)
_(citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm'r 1972)).

Furthermore, the first letter only states that a bachelor's degree without any specific specialty is
~required for a market research analyst position. While the other letters state generally that a
bachelor's degree in a business related field is required, they do not state what, if any, specific
specialty in the business related field is required.

Thus, the letters do not establish that a bachelor's degree (or higher) in a specific specialty, or its
equivalent, is common to the industry in parallel positions among similar organizations.

The petitioner also has not satisfied the second alternative prong of 8 C.FR. §
214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree." The
petitioner and counsel claim that the duties of the proffered position are complex or unique.
However, the record does not demonstrate any complexity or unique nature of the proffered
position that distinguishes it from similar but non-degreed or non-specialty degreed employment
under the second prong of the criterion. A review of the record indicates that the petitioner has
failed to credibly demonstrate that the duties the beneficiary will be responsible for or perform
on a day-to-day basis entail such complexity or uniqueness as to constitute a position so complex
or unique that it can be performed only by a person w1th at least a bachelor s degree in a specific
specialty or its equlvalent

Specifically, the petitioner failed to demonstrate how the duties described require the theoretical
and practical application. of a body of highly specialized knowledge such that a bachelor's or
higher degree in a specific specialty or its equivalent is required to perform them. For instance,
the petitioner did not submit information relevant to a detailed course of study leading to a
specialty degree and did not establish how such a curriculum is necessary to perform the duties it
claims are so complex and unique. While a few related courses may be beneficial, or even
required, to perform certain duties of the' proffered position, the petitioner has failed to
demonstrate how an established curriculum of such courses leading to a baccalaureate degree in
a specific specialty, or its equxvalent is required to perform the duties of the particular position
here proffered.

Therefore, the evidence of record does not establish that this position is significantly different
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from other positions in the occupation such that it réfutes the Handbook's information to the
effect that there is a spectrum of preferred social science coursework, not necessarily leading to a
degree in a specific specialty, acceptable for market research analyst positions. In other words,
the record lacks sufficiently detailed information to distinguish the proffered position as unique
from or more complex than market research analyst or other closely related positions that can be
performed by persons without at least a bachelor's degree in a specific specialty or its equivalent.
Consequently, as the petitioner fails to demonstrate how the proffered position of market
research analyst is so complex or-unique relative to other positions in the occupation that do not
require at least a baccalaureate degree in a specific specialty or its equivalent for entry into the
occupation in the United States, it cannot be concluded that the petitioner has satisfied the second
alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). .

Next, the record of proceeding does not establish a prior history of recruiting and hiring for the
proffered 3position only persons with at least a bachelor’s degree, or the equivalent, in a specific
specialty. Therefore the petitioner has not satisfied the third criterion of '8 C.F.R.
§214. 2(h)(4)(111)(A) ’

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214. 2(h)(4)(1u)(A),
which is reserved: for positions with specific duties so specialized and complex that their
performance requires knowledge that is usually associated with the attainment of a baccalaureate
or higher degree in a specific specialty or its equivalent. 'Again, relative specialization and
- complexity have not been sufficiently developed by the petitioner as an aspect of the proffered
position. In other words, the proposed duties have not been described with sufficient specificity
to show that they are more specialized and complex than market research analyst positions that
are not usually associated with a degree in a specific specialty.’

P dtis noted that the petitioner submitted two job advertisements for positions other than the proffered

position.

* Wtiile a petitioner may believe or otherwise assert that a proffered position requires a degree, that
opinion alone without corroborating evidence cannot establish the position as a specialty occupation.

Were -USCIS limited solely to reviewing a petitioner's claimed self-imposed requirements, then any
individual with a bachelor’s degree could be brought to the United States to perform any occupation as
long as the employer artificially created a token degree requirement, whereby all individuals employed in
a particular position possessed a baccalaureate or higher degree in the specific specialty or its equivalent.
See Defensor v. Meissner, 201 F.3d at 387. In other words, if a petitioner's degree requirement is only
symbolic and the proffered position does not in fact require such a specialty degree or its equivalent to
perform its duties, the occupation would not meet the statutory or regulatory definition of a specialty
occupation. See § 214(1)(1) of the Act; 8 C.FR. § 214.2(h)(4)(ii) (defining the term "specialty
occupauon ).

5 The petitioner contends on appeal that the proffered position's duties are "so specialized and complex.”
However, the duties as described lack sufficient specificity to distinguish the proffered position from
other market research analyst positions for which a bachelor's' or higher degree in a specific specialty, or
its equivalent, is not required to perform their duties.

.

- Moreover, the petitioner has designated the proffered position as a Level I position on the submitted LCA,
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The petitignef has failed to cst'ablish that it has satisfied any of the criteria at 8 CFR. §
214.2(h)(4)(iii)(A) and, therefore, it cannot be found that the proffered position qualifies as a
specialty occupation. The appeal will be dismissed and the petition denied for this reason.

The AAO will now discuss the SVP rating of 7.0 < 8.0 assigned to market research analysts by
O*NET. See O*NET Online, Market Research Analysts and Marketing Specialists,
http://www.onetonline.org/link/summary/13-1161.00 (last visited Jan.:29, 2013). The AAO
finds that an assignment of an SVP rating of 7.0 to 8.0 is not indicative of a specialty occupation.
This is obvious upon reading Section II of the DOT s Appendix C, Components of the Definition
Trailer, which addresses the SVP ratmg system.® The section reads:

II. SPECIFIC VOCATIONAL PREPARATION (SVP)

Specific Vocational Preparation is defined as the amount of lapsed time
required by a typical worker to learn the techniques, acquire the information,
and develop the facility needed for average performance in a specific job-
worker situation. ,
This training may be acquired in a school, work, military, institutional, or
vocational environment. It does not include the orientation time required of a
fully qualified worker to become accustomed to the special conditions of any
new job.- Specific vocational training includes: vocational education,
apprenticeship training, in-plant trammg, on-the-job training, and essennal
experience in other jobs. )

Specific vocat10nal training includes trammg given in any of the following
- circumstances:

a. Vocatlonal education (high school; commercial or shop training; technical
school; art school; and that part of college training Wthh is organized around
a specific vocational objective);

indicating that it is an entry-level position for an employee who has only basic understanding of ‘the
occupation. See U.S. Dep't of Labor, Emp't & Training Admin., Prevailing Wage Determination Policy
Guidance, Nonagric. Immigration  Programs (rev. Nov. 2009), available  at
http://www foreignlaborcert.doleta.gov/pdf/NPWHC_Guidance_Revised_11_2009.pdf. Therefore, it is
- simply not credible that the position is one with specialized and complex duties, as such a higher-level
position would likely be classified at a higher level, such as a Level IV position, requiring a significantly
~ higher prevailing wage. It is incumbent upon the petitioner to resolve any inconsistencies in the record by
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice
unless the petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho,
19 1&N Dec. 582, 591-92 (BIA 1988).

N

8 The: Appendix’s site is http://www.oalj.dol. gov/PUBLIC/DOT/REFERENCES/DOTAPPC HTM (last
visited Jan. 29, 2013).
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b. Apprenticeship training (for apprenticeable jobs only);
c. In-plant training (organized classroom study provided by an employer);

d.-On-the-job training (serving as leamer or trainee on the job under the
instruction of a qualified worker) )

e. Essential experience in other jobs (serving in less responsible jobé which
lead to the higher grade job or serving in other jobs which qualify).

The followmg is an explanation of the various levels of spec1f1c vocational
preparation: '

Level “Time

Short demonstration only

Anything beyond short demonstration up to and including 1 month
Over 1 month up to and including 3 months

Over 3 months up to and including 6 months

Over 6 months up to and including 1 year

Over 1 year up to and including 2 years

Over 2 years up to and including 4 years

Over 4 years up to and including 10 years

Over 10 years >

-

O 00 ~JAA WU H WK -

Note: The levels of this scale are mutually exclusive and do not overlap.

Thus, an SVP rating of 7 through 8 does not indicate that at least a four-year bachelor's degree is
required, or more importantly, that such a degree must be in a specific specialty closely related to
the requirements' of that occupation. Therefore, the SVP information is not probatrve of the
proffered position being a specialty occupation.

Furthermore, a designation of Job Zone 4 indicates that a position requires "considerable
preparation.” It does not, however, demonstrate that at least a bachelor’s degree in a specific
specialty or its equivalent is required, and does not, therefore, demonstrate that a position so
designated is a specialty occupation as defined: in section 214(i)(1) of the Act and 8 C.F.R. §
214.2(h)(4)(i). See O*NET  OnLine Help Center, at
http://www.onetonline.org/help/online/zones (confirming that Job Zone 4 does not indicate any
requirements for degrees in specific specialties) (last visited Jan. 29, 2013). ;

The AAO does not need to examine the issue of the beneficiary's qualifications, because the
petitioner has not provided sufficient evidence to demonstrate that the position is a specialty
occupation. In other words, the beneficiary's credentials to perform a particular job are relevant
only when the job is found to be a specialty occupation. As discussed in this decision, the
petitioner did not submit sufficient evidence regarding the proffered position to determine that it
is a specialty occupation and, therefore, the issue of whether it will require a baccalaureate or
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higher degree, or its equivalent, in a specific specialty also cannot be determined. Therefore, the
AAO need not and will not address the beneficiary's qualifications further.

In visa petition proceedings, the burden of proving eligibility _fbr' the benefit sought remains
entirely with the petitioner. § 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been
met. : : : ‘

ORDER:  The appeal is dismissed.. The petition is denied.

{}



