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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is
now before the Administrative Appeals Office (AAO) on appeal The appeal will be dlsmlssed The
petition will be demed

On the Form [-129 visa petition, the petitioner stated that it is in the health care mdustry Other
documents in the record show that it is, more specrflcally, a home health care agency. To employ
the beneficiary in what it designates as a market research analyst posmon the petitioner endeavors to
classify her as a nonimmigrant worker in -a specialty occupation pursuant to section
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C
§ 1101(a)(15)(H)(i)(b). : : ' ,

The director denied the petition, finding that the petitioner failed to establish that it would employ
the beneficiary in a specialty occupation position. On appeal, counsel asserted that the director's
basis for denial was erroneous and contended that the petitioner satisfied all evidentiary
requirements.

As will be discussed below, the AAO has determined that the director did not err in his decision to
deny the petition on the specialty occupation issue. Accordingly, the director's decision will not be
disturbed. The appeal will be dismissed, and the petition will be denied.

The AAO bases its decision upon its review of the entire record of proceeding, which includes:
(1) the petitioner's Form I-129 and the supporting documentation filed with it; (2) the seivice center's
request for additional evidence (RFE); (3) the response to the RFE (4) the director's denial letter;
and (5) the Form I-290B and counsel's submissions on appeal. :

The issue on appeal is whether the petitioner has demonstrated that the proffered position qualifies
as a specialty occupation. To meet its burden of proof in this regard, the petitioner must establish
that the employment it is offermg to the beneficiary meets the following statutory and regulatory
requirements.

Section 101(a)(15)(H)(i)(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b), provides a nonimmigrant
classification for aliens who are coming temporarily to the United States to perform services in a
specnalty occupatlon Section 214(i)(1) of the Act, 8 U.S.C. § 1184(1)(1) deﬁnes the term "specialty
occupatlon as an occupation that requlres

(A) theoretical and practical application of a body .of highly specialized
knowledge, and :

(B). attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following:



‘ (b)(6)
Page 3

Specialty occupation means an occupation which [(1)] requires theoretical and
practical application of a body of highly specialized knowledge in fields of human
endeavor including, but not limited to, architecture, engineering, mathematics,
physical sciences, social sciences, medicine and . health, education, business
specialties, accounting, law, theology, and the arts, and which [(2)] requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as
a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation,- the position must also
meet one of the following criteria:

(1 A baccalaureate or higher degree or its equivalent is normally the minimum
" requirement for entry into the particular position; '

(2)  The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree; '

. %
3) The employer normally requires a degree or its equivalent for the position; or

(4)  The nature of the specific duties [is] so specialized and complex that
 knowledge required to perform the duties is usually associated w1th the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute
as a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction
of language which takes into account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-
F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty. occupation. To otherwise interpret this section as stating the
necessary and sufficient conditions for meeting the definition of specialty occupation would result in
a particular position meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or
regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this
illogical and absurd result, 8 C.F.R. § 214. 2(h)(4)(ii1)(A) must therefore be read as stating additional
requirements that a position must meet, supplementing the statutory and regulatory definitions of
specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.E.R. § 214.2(h)(4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the
criteria at 8 C.E.R. § 214.2(h)(4)(iii)(A) to mean not just any, baccalaureate or higher degree, but one
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in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. v.

Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific specialty”

as "one that relates directly to the duties and responsibilities of a particular position"). Applying this

standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as

engineers, computer scientists, certified public accountants, college professors, and other such

occupations. These professions, for which petitioners have regularly been able to establish a

minimum entry requirement in the United States of a baccalaureate or higher degree in a specific

specialty or its equivalent directly related to the duties and responsibilities of the particular position,.
fairly represent the types of specialty occupanons that Congress contemplated when it created the H-

1B visa category.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply
rely on a position’s title. The specific duties of the proffered position, combined with the nature of
the petitioning entity’s business operations, are factors to be considered. USCIS must examine the
ultimate employment of the alien, and determine whether the position qualifies as a specialty
- occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element.is not the title
of the position nor an employer’s self-imposed standards, but whether the position actually requires
the theoretical and practical application of a body of highly specialized knowledge, and the
attainment of a baccalaureate or higher degree in the spec1f1c specialty as the minimum for entry into
the occupation, as required by the Act.

The Labor Condition Application (LCA) submitted to support the visa petition states that the
proffered position is a market research analyst position, and that it corresponds to Standard
Occupational Classification (SOC) code and title 19-3021.00 Market Research Analysts from the
- Dictionary of Occupational Titles (DOT) maintained by the United States Department of Labor
(DOL). The LCA further states that the proffered position is a Level I position.

With the visa petition, counsel submitted evidence that the beneficiary has a bachelor's degree in
management from _ and a master's degree in business administration with a
concentration in marketing from the

Counsel also submitted a letter dated April 28, 2011, from the petitioner's “P.T. Administrator,”
which contains the following description of the proffered position:

- As a Market Research Analysts [sic], [the beneficiary] will be concerned with the
potential goal of increasing services to our patient's [sic] in the quality home health
services area. [The beneficiary] will analyze statistical data on past sales/services to
predict future need and demand for our unique and quality style services. [The
beneficiary] will gather data on competitors such as
and to name a few and analyze prices, sales, and methods
of marketing and distribution. Like economists, market research analysts devise
methods and procedures for obtaining the data they need. They often design
telephone, personal, or mail interview surveys to assess consumer preferences.
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Trained interviewers, under the market research analyst's direction, usually conduct
. the surveys.

After compiling the data, [the beneficiary] will evaluate the data and make
recommendations to based upon her findings. [The beneficiary]
will provide [the petitioner's] management with information needed to make
decisions on the promotion, distribution, design, and pricing of our home health
services. The information may also be used to determine the advisability of adding
new lines of service, opening new branches, or otherwise diversifying the company's
medical operations, especially in Speech Language Pathology Services for Spanish
only speaking minor patients on Medicaid with the continued growing number of
Hispanics in the Greater Houston Metropolitan Area. [The beneficiary] may conduct
opinion research to determine public attitudes on various issues, which may help
political or business leaders and others assess public support or opposition for their
electoral prospects or advertising policies, espec1ally since Governor Rick Perry of
Texas has been holding hearings in Austin with' the Texas Legislature intending to
further cut the Medicaid reimbursement for services to companies like our [sic] by an
additional 10% after previously 1% cuts each in November 2010 and early 2011 in
line with the Republican electoral promises to cut spending. Notwithstanding,
services such as we provide are actually in dire high demand and there is a lack of
_providers with waiting lists for many patients that desperately requires [sic] services.

The petitioner's P.T.Administrator further stated, "The duties of a Market Research Analyst require a
Bachelor's degree as a minimum entry[-]level position in Marketing and/or related fields."

Preliminarily, the AAO is unable to discern whether some portions of that description are meant to
be a description of the proffered position, or a description of the duties of market research analysts in
general. That "market research analysts devise methods and procedures for obtaining the data they
need" is not directly relevant to the instant case, unless the petitioner's physical therapy administrator
meant to assert that the beneficiary, herself, would perform those duties in the proffered position.
Similarly, that market research analysts "often design telephone, personal, or mail interview
surveys" is of no direct relevance to the instant case, unless the petitioner anticipates that the
beneficiary in the instant case would also perform those duties. Finally, that "Trained interviewers"
"usually conduct the surveys" "under the market research analyst's direction” is of no bearing, unless
the petitioner is asserting that it employs such trained interviewers to conduct surveys that would be
designed by the beneficiary.

On May 17, 2011, the service center issued an RFE in this matter. The service center requested,
inter alia, evidence that the petitioner would employ the beneficiary in a specialty occupation. The
service center spec1flcally requested evidence that the petitioner has a marketing staff to support the
proffered position.'

' As was noted above, in the description of the proffered position contained in his letter, the petitioner's P.T.
Administrator stated, "Trained interviewers, under the market research analysts direction, usually conduct the
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In response, counsel submitted (1) an evaluation of the proffered position, dated May 18, 2011,
prepared by an associate professor of marketing at Duquesne University; (2) a revised description of
the proffered position, on the petitioner's letterhead, signed by the benef1c1ary on May 26, 2011; and
(3) résumés of three people other than the beneficiary.

In the evaantion,l the Duquesne University professor stated tﬁat, in the proffered positio.n\, the
beneficiary would perform the following duties:

e Analyzing statistical data on past sales and services to predict future need and
demand for company services; :
e Performing competitor analysis to analyze prices, sales, and methods of

distribution; ,

e Designing telephone, personal, ‘and mail interview surveys to assess consumer
preferences;

e Evaluating the data gained from market analysis to make business
recommendations;

e Providing management with information necessary to make decisions on the
" promotion, distribution, design, and pricing of company home health services;
e Using market research to determine advisability of opening new branches or
diversifying the company's medical operations; and
e Performing opinion research to determine public’ attitudes on issues involving
health care policy. ‘ )
The revised description of the proffered position signed by the beneficiary states that the proffered
position requires a bachelor's or advanced degree in "business, mathematics, or the sciences.” It
further states:

The Market Research Analyst is principally responsible for interpreting data,
formulating reports and making recommendations based upon the research findings.
To accomplish this task, the Market Research Analyst works with the client to
understand, define and document the overarching business'object. The Market

~ Research Analyst applies qualitative and. quantitative techniques to interpret the data
and produce substantiated recommendations. Market Research Analysts frequently
present the findings and recommendations to the client.

The revised description attributes the 'folldwing “Duties and Responsibilities” to the proffered
position:

e Communicating with clients to understand and document the-business ObJCCthCS
e Formulating analysis plans and acquiring client sign-off

surveys."
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e Designing or assisting in the development of questionnaires and moderator guides-
to ensure the necessary data is captured '
Conducting in-depth data analyses using traditional and advanced methods
Authoring reports containing actionable recommendations
Making presentatlons — answering questions and instilling confldence

In addition to the AAO's preliminary note regarding the petitioner's initial description of the
proffered position, it is noted that an open source Internet website at
http://www.marketresearchcareers.com/jdmarketresearchanalyst.aspx, which is not the petitioner's
website, contains the following description of market research analyst duties:

The Market Research Analyst is principally responsible for -interpreting data,
formulating reports and making recommendations based upon the research findings.
To accomplish this task, the Market Research Analyst works with the client (either

- internal or external) to understand, define and document the overarching business
object. The Market Research Analyst applies qualitative and quantitative techniques
to interpret the data and produce substantiated recommendations. Market Research
Analysts frequently present the findings and recommendations to the client.

'

It attributes the following duties to market research analyst positions in general:
e Communicating with clients to understand and document the business objectives
Formulating analysis plans and acquiring client sign-off
Designing or assisting in the development of questlonnalres and moderator guides
to ensure the necessary data is captured -
Conducting in-depth data analyses using traditional and advanced methods
Authoring reports containing actionable recommendations
Making presentations—answering questions and instilling confidence

The AAO notes -that the description of market research analyst duties the petitioner provided in
response to the director's RFE was apparently copied from a website and is a general description of
market research analyst positions. Further, it is noted that the new description of the proffered
position refers to a "client” or "clients” four times. It is not apparent from the evidence submitted by
the petitioner that it provides market research analysis to "clients." Rather, it appears that the
petitioner is a home health care company that is ostensibly hiring the beneficiary to perform market
research for the petitioner itself. That the duties described do not appear to correspond to the
proffered position raises the question of whether they accurately describe the proffered position in
the context of the petitioner's operations. Furthermore, the apparent copying of a general job
description from an open source Internet website demonstrates that the job duties lack sufficient
specificity to determine such issues as job complexity, uniqueness, or specialization.

The submitted résumés are pertinent to people other than the beneficiary and are accompanied by
spread sheets that appear to show that those people referred clients to the petitioner. They were not
accompanied by evidence that those people are the petitioner's employees, or that they perform-any
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duties related to market research. Counsel provided no evidence that the petitioner employs trained
interviewers who would conduct surveys designed by the beneficiary, or that it employs any other
marketing staff.

g The director denied the petition on June 15, 2011, finding, as was noted above, that the petitioner
had not demonstrated that the proffered position qualifies as a position in a specialty occupation by
virtue of requiring 2 minimum of a bachelor’s degree in a specific specialty or its equivalent.

On appeal, counsel submitted, inter alia, the résumé of yet another person and a brief.

The additional résumé provided is that of another person who refers clients to the petitioner. Again,
that person is not an employee of the petitioner. Her description of her job states:

[My company] was created to assist Home Health Care agencies with the burldmg of
their customer client base. We accompllshed our goals by providing education to
seniors, via seminars, community activities, cold calling and other recourses [sic].

a short time of just two months myself [sic], and one employee landed two major
accounts, which gave us a 50% increase in our business.

In his brief, counsel argued that the evidence demonstrates that the proffered position is a specialty
occupation position. '

As an initial matter, the AAO finds that despite the director's request for additional evidence of the
duties and responsibilities of the proffered position, the record is devoid of substantial documentary
evidence as to the specific duties of the proffered position. Given the lack of detail and
corroborating evidence, the AAO cannot determine that the proffered pos1t10n substantlally reflects
the duties of a market research’ analyst.

As was observed above, the petitioner copied another company's description of the duties of market
research analysts in general and presented that description as a description of the proffered position.
As noted above, the duties described have not been demonstrated to correspond to the proffered
position, thus, it is unclear whether they accurately describe the proffered position.

The petitioner's failure to establish the substantive nature of the work to be performed by the
beneficiary precludes a finding that the proffered position is a specialty occupation under any
criterion at 8 C.F.R. §21'4.2(h)(4)(iii)(A), because it is the substantive nature of that work that
determines (1) the normal minimum educational requirement for the particular position, which is the
focus of criterion 1; (2) industry positions which are parallel to the proffered position and thus
appropriate for review for a common degree requirement, under the first alternate prong of criterion
2; (3) the level of complexity or uniqueness of the proffered position, which is the focus of the
second alternate prong of criterion 2; (4) the factual justification for a petitioner normally requiring a
degree orits equivalent, when that is an issue under criterion 3; and (5) the degree of specialization
and complexity of the specific duties, which is the focus of criterion 4. ‘
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However, even assuming, arguendo, that the description of the proffered position provided
accurately describes the proffered position, the proffered position would not qualify for classification
as a specialty occupation. ,
It is noted that the petitioner's claim in the revised job description that a bachelor's or advanced
degree in business, mathematics, or any of the sciences is a minimum requirement for entry into the
proffered position is inadequate to establish that the proposed position qualifies as a specialty
occupation. A petitioner must demonstrate that the proffered position requires a precise and specific
course of study that relates directly to the position in question. Since there must be a close
correlation between the required specialized studies and the position, the reqmrement of a degree
with a generalized title, such as business, without further specification, does not establish the
position as a specialty occupation. Cf. Matter of Michael Hertz Associates, 19 1&N Dec. 558
(Comm'r 1988).

D /

To prove that a job requires the theoretical and practical application of a body of highly specialized
knowledge as required by section 214(i)(1) of the Act, a petmoner must establish that the position
requires the attainment of a bachelor's or higher degree in a specialized field of study or its
equivalent. As discussed supra, USCIS interprets the degree requirement at 8 C.F.R. §
214.2(h)(4)(1ii)(A) to require a degree in a specific specialty that is directly related to the proposed
position. Although a general-purpose bachelor's degree, such as a degree in business, may be a
legitimate prerequisite for a particular position, requiring such a degree, without more, will not
justify a finding that a particular position qualifies for cla531f1cat10n as a specialty occupation. See
Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (st Cir. 2007).2

Again, the petitioner in this matter claims that the duties of the proffered position can be performed
by an individual with only a general-purpose bachelor's degree, i.e., a bachelor's degree in business
or a bachelor's degree in any of the sciences. This assertion is tantamount to an admission that the
proffered position is not in fact a specialty occupation. The director's decision must therefore be
affirmed and the petition denied on this basis alone.

. ? Specifically, the United States Court of Appeals for the First Circuit explained ih Royal Siam that: ~

{t]he courts and the agency consistently have stated that, although a general-purpose
bachelor's degree, such as a business administration degree, may be a legitimate prerequisite
for a particular position, requiring such a degree, without more, will not justify the granting
, of a petition for an H-1B specialty occupation visa. See, e.g., Tapis Int'l v. INS, 94 F.Supp.2d

) 172, 175-76 (D.Mass. 2000); Shanti, 36 F. Supp.2d at 1164-66; cf. Matter of Michael Hertz
Assocs., 19 1 & N Dec. 558, 560 (Comm'r 1988) (providing frequently cited analysis_in
connection with a conceptually similar provision). This is as it should be: elsewise, an
employer could ensure the granting of a specialty occupation visa petition by the snmple
expedient of creating a genenc (and essentially artificial) degree requirement.

ld.
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Nevertheless, for the purpose of performing a comprehensive analysis of whether the proffered
position, assuming arguendo that it has been accurately described, qualifies as a specialty
occupation, the AAO turns next to the criteria at 8 C.FR. § 214.2(h)(4)(iii)(A)(/) and (2): a
baccalaureate or higher degree in a specific specialty or its equivalent is normally the minimum
requirement for entry into the particular position; and a degree requirement in a specific specialty is
common to the industry in parallel positions among similar organizations or a particular position is
so complex or unique that it can be performed only by an individual with a degree in a specific
specialty. Factors considered by the AAO when determining these criteria include: whether the
Handbook, on which the AAO routinely relies for the educational requirements of particular
occupations, reports the industry requires a degree in a specific specialty; whether the industry’s
professional association has made a degree in a specific specialty a minimum entry requirement; and
whether letters or affidavits from firms or individuals in the industry attest that such firms "routinely
employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165
(D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

The AAO will first address the requirement under 8 C.F.R. § 214.2(h)(4)(iii)(A)(1): A baccalaureate
or higher degree or its equivalent is normally the minimum requirement for entry into the particular
position. The AAO recognizes the Handbook as an authoritative source on the duties and
educational requirements of the wide variety of occupations that it addresses. The petitioner asserts
in the LCA that the proffered position falls under the occupational category "Market Research
Analysts." The AAO reviewed the chapter of the Handbook (2012-2013 edition) éntitled "Market
Research Analysts," including the sections regarding the typical duties and requirements for this
occupational category. However, the Handbook does not indicate that "Market Research Analysts"
comprise an occupational group for which at least a bachelor’s degree in a specific specialty, or the
equivalent, is normally the minimum requirement for entry. The Handbook :

Market research analysts study market conditions in local, regional, or national areas
to examine potential sales of a product or service. - They help companies understand
what products people want, who will buy them, and at what price.

Duties
Market research analysts typically do the following:_

e Monitor and forecast marketmg and sales trends
¢ Measure the effectiveness of marketing programs and strategles
e Devise and evaluate methods for collecting data, such as surveys,
questionnaires, or opinion polls
e Gather data about consumers, competitors, and market conditions
o Analyze data using statistical software
o Convert complex data and findings into understandable tables,
, graphs, and written repotts
o Prepare reports and present results to clients or management
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Market research analysts perform research and gather data to help a company market
its products or services. They gather data on consumer demographics, preferences,
needs, and buying habits. They collect data and information-using a variety 'of
methods, such as interviews, questionnaires, focus groups, market analysis surveys,
public opinion polls, and literature reviews.

Analysts help determine a company’s position in the marketplace by researching their
competitors and analyzing their prices, sales, and marketing methods. Using this
information, they may determine potential markets, product demand, and pricing.
Their knowledge of the targeted consumer enables them to develop advertnsmg

brochures and commercials, sales plans, and product promotions.

Market research analysts evaluate data using statistical techniques and software. They

‘must interpret what the data means for their client, and they may forecast future

U.S. Dep’t of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook 2012-13 ed.,
"Market Research Analysts," http://www.bls.gov/ooh/Business-and- Financial/Market-research-

trends. They often make charts, graphs or other visual aids to present the results of
their research.

Workers who design and conduct surveys are known as survey researchers. For more
information, see the profile on survey researchers. -

Some market research analysts may become professors or teachers. For more
information, see the profile on postsecondary teachers. As an instructor in a junior or
community college, a market research analyst may need only a master's degree, but a
Ph.D. is usually required to teach in a college or university.

analysts.htm#tab-2 (last visited January 29, 2013).

The Handbook does not state that a baccalaureate (or higher degree) in a specific specialty, or its
equivalent, is normally the minimum requirement for entry into this occupation. The subchapter of
the Handbook entitled "How to Become a Market Research Analysts" states the following about this

occupational category:

Market research analysts need strong math and analytical skills. Most market research
analysts need at least a bachelor s degree, and top research positions often require a
master’s degree.

Education

Market research analysts typically need a bachelor’s degree in market research or a
related field. Many have degrees in fields such as statistics, math, or computer
science. Others have a background in business administration, one of the social
sciences, or communications. Courses in statistics, research methods, and marketing
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are essential for these workers; courses in communications and social sciences—such
as economics, psychology, and sociology—are also important.

Many market research analyst jobs require a master’s degree. Several schools offer
graduate programs in marketing research, but many analysts complete degrees in
other fields, such as statistics, marketing, or a Master of Business Administration
o (MBA). A master’s degree is often required for leadership positions or positions that
perform more technical research.

U.S. Dep’t of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed.,
"Market . Research Analysts," h}tp /Iwww bls.gov/ooh/Business-and-Financial/Market-research-
analysts.htm#tab-4 (last visited January 29, 2013). In general, provided the specialties are closely
related, e.g., chemistry and biochemistry, a minimum of a bachelor's or higher degree in more than
one specialty is recognized as satisfying the "degree in the specific specialty" requirement of section
214(i)(1)(B) of the Act., In such a case, the required "body of highly specialized knowledge" would
essentially be. the same. Since there must be a close correlation between the required "body of
highly specialized knowledge" and the position, however, a minimum entry requirement of a degree
in two disparate fields, such as philosophy and engineering, would not meet the statutory
requirement that the degree be "in the specific specialty,” unless the petitioner establishes how each
field is directly related to the duties and responsibilities of the particular position such that the
required body of highly specialized knowledge is essentlally an amalgamation of these dlfferent
spemaltles Section 214(1)( 1)(B) (emphasis added). (
Here, although the Handbook indicates that a bachelor's or higher degree is required, it also indicates
that baccalaureate degrees in various fields are acceptable for entry into the occupation. In addition
to recognizing degrees in disparate fields, i.e., social science and computer science as acceptable for
entry- into this field, the Handbook also states that "others have a background in business
administration." As noted above, although a general-purpose bachelor's degree, such as a degree in
business administration, may be a legitimate prerequisite for a particular position, requiring such a
degree, without more, will not justify a finding that a particular position qualifies for classification as
a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at 147. Therefore, the
Handbook's recognition that a general, non-specialty "background"” in business administration is
sufficient for entry into the occupation strongly suggests that a bachelor's degree in a specific
specialty is not a normal, minimum entry requirement for this occupation. Accordingly, as the
Handbook indicates that working as a market research analyst does not normally require at least a
bachelor's degree in a specific specialty or its equivalent for entry into the occupation, it does not
support the proffered position as being a specialty occupation.

3 Whether read with the statutory "the" or the regulatory "a," both readings denote a singular "specialty."

Section 214(i)(1)(B) of the Act; 8 C.F.R. § 214.2(h)(4)(ii). Stlll, the AAO does not so narrowly interpret
these provisions to exclude positions from qualifying as specialty occupations if they permit, as a minimum
entry requirement, degrees in more than one closely related specialty. As just stated, this also includes even
seemingly disparate specialties provided the evidence of record establishes how each acceptable specific field
of study is directly related to the duties and responsibilities of the particular position.
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Further, the petitioner has designated the proffered position as a Level I position on the submitted
Labor Condition Application (LCA), indicating that it is an entry-level position for an employee who
has only basic understanding of the occupation. See U.S. Dep't of Labor, Emp't & Training Admin.,
Prevailing Wage Determination Polzcy Guidance, Nonagric. Immrgratron Programs (rev. Nov.
2009), available at
http://www .foreignlaborcert.doleta.gov/pdf/NPWHC_Guidance_Revised_11_2009.pdf. The
classification of the proffered position as a Level I position does not support the assertion that it is a
position that cannot be performed without a minimum of a bachelor’s degree in a specific specialty
or its equivalent, especially as the Handbook suggests that some market research analyst positions do
not require such a degree.

As the evidence of record does not establish that the particular position here proffered is one for
which the normal minimum entry requirement is a baccalaureate or higher degree in a specific
specialty, or the equivalent, the petitioner has not satisfied the criterion at 8 C.F.R.
§ 214.2(h)(4)(iii)(A)(1).

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and
(2) located in organizations that are similar to the petitioner.
o

As stated earlier, in determining whether there is a common degree requirement, factors often
considered by USCIS include: whether the Handbook reports that the industry requires a degree;
whether the industry’s professional association has made a degree a minimum entry requirement;
and whether letters or affidavits from firms or individuals in the industry attest that such firms
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp 2d at
1165 (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102, N

As already discussed, the petitioner has not established that its proffered position is one for’which
the Handbook, or any other authoritative, objective, and reliable resource, reports a standard
" industry-wide requirement of at least a bachelor's degree in a specific specialty or its equivalent.
Also, there are no submissions from professional associations, individuals, or similar firms in the
petitioner's industry attesting that individuals employed in positions parallel to the proffered position
are routinely required to have a minimum of a bachelor s degree in a specific specialty orits
equivalent for entry into those posmons :

The petitioner has not demonstrated that a requirement of a minimum of a bachelor’s degree in a
specific specialty or its equivalent is common to the petitioner's industry in parallel positions among
similar organizations, and has not, therefore satisfied the first alternative prong of 8 C.F.R.
§ 214. 2(h)(4)(111)(A)(2) . ‘

The AAO will next consider the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which
is satisfied if the petitioner establishes that the particular position proffered in the instant case is so
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complex or unique that it can be performed only by an individual with a minimum of a bachelor $
degree in a specific specialty or its equlvalent

Even assuming, again, arguendo, that the duty descriptions provided relate to the proffered position,
the record contains no evidence that would differentiate the work of the proffered position from the
work of market research analyst positions in general. The duties of the proffered position (such as
communicating with clients to understand and document the business objectives, formulating
analysis plans and acquiring client sign-off, designing or assisting in the development of
questionnaires and moderator guides to ensure the necessary data is captured, conducting in-depth
data analyses using traditional and advanced methods, authoring reports containing actionable
recommendations, and making presentations — answering questions and instilling confidence) are
described in terms that are generic to market research analyst positions in general, and so have not
been shown to be more complex or unique than the duties of other market research analyst positions,
some of which, the Handbook indicates, do not require a minimum of a bachelor’s degree in a
“specific specialty or its equivalent.

Further, as was also noted above, the LCA submitted in support of the visa petition is approved for a
Level I market research analyst, an indication that the proffered position is an entry-level position for
an employee who has only a basic understanding of market research analysis. This does not support
the proposition that the proffered position is so complex or unique that it can only be performed by a
person with a specific bachelor's degree, especially as the Handbook suggests that some market
research analyst positioris do not requilfe such a degree.

For all of the reasons described above, the petltloner has not satisfied the second altematlve prong of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

S :
The record contains no evidence that the petitioner has ever previously hired anyone to fill the
proffered position, and the petitioner has not, therefore, provided any evidence for analysis under the
criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3).**

Finally, the AAO will address the éltemative criterion at 8 C.F.R. § 214.2(h)(4)(iii))(A)(4), which is
satisfied if the petitioner establishes that the nature of the specific duties is so specialized and

1
L]

4 While a petitioner may believe or otherwise assert that a proffered position requires a degree, that opinion
alone without corroborating evidence cannot establish the position as a specialty occupation. Were USCIS
limited solely to reviewing a petitioner's claimed self-impbsed requirements, then any individual with a
bachelor's degree could be brought to the United States to perform any occupation as long as the employer
artificially created a token degree requirement, whereby all individuals employed in a particular position
possessed a baccalaureate or higher degree in the specific specialty or its equivalent. See Defensor v.
Meissner, 201 F. 3d at 387. In other words, if a petitioner's degree requirement is only symbolic and the
proffered position does not .in fact require such a specialty degree or its equivalent to perform its duties, the
occupation would not meet the statutory or regulatory definition of a specialty occupauon See § 214(i)(1) of
the Act; 8 CFR. § 214.2(h)(4)(u) (defining the term "specialty occupation”).
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complex that knowledge reqmred to perform them is usually associated with the attainment of a
baccalaureate or higher degree in a specific speciailty or its equivalent.

Again, relative specialization and complexity have not been sufficiently developed by the petitioner °
as an aspect of the proffered position. Analyzing statistical data pertinent to past sales to predict
future demand; gathering data on competitors; devising methods for obtaining the necessary data;
designing telephone, personal, or mail surveys to assess consumer preferences; evaluating the data
and making recommendations based upon findings; and providing management with information
necessary to make decisions on promotion, distribution, design, and pricing of services, or on the
- advisability of adding new lines of service, opening new branches, or otherwise -diversifying, for
instance, contain no indication that their nature is so specialized and complex that knowledge
required to perform them is usually associated with the attainment of a baccalaureate or higher
degree in a specific specialty or its equivalent. In other words, the proposed duties have not been
described with sufficient specificity to show that they are more specialized and complex than those
of market research analyst positions that are not usually associated with at least a bachelor’s degree
in a specific specialty or its equivalent. :

Further, as was noted above, the petitioner filed the instant visa petition for a Level I market research
analyst position, gl position for a beginning level employee with only a basic understanding of market
research analysis.” This does not support the proposition that the nature of the specific duties of the
proffered position is so specialized and complex that their performance is usually associated with the
attainment of a minimum of a bachelor’s degree in a specific specialty or its equivalent, directly
related to market research analysis, especially as the Handbook indicates that some market research
analyst positions require no such degree. ‘

For the reasons discussed above, the petitioner has not satisfied the criterion at 8 C.F.R.
§ 214.2(h)(H) (i) (A)4).

In addition, the AAO finds no probative value in the opinion rendered in the May 17, 2011
evaluation of the proffered position. The evaluation of the proffered position discusses the first
description of the proffered position’s duties and states that it requires a minimum of a bachelor's
degree in marketing. The evaluator did not attempt to reconcile this assertion with the revised
description of the proffered position, submitted in response to the RFE, which states that a degree in
business, mathematics, or any of the sciences would suffice. Again, although a general-purpose
bachelor's degree, such as a degree in business, may be a legitimate prerequisite for a particular
position, requiring such a degree, without more, will not justify a finding that a particular position
qualifies for classification as a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at
147. Also, since there must be a close correlation between the required specialized studies and the
position, the requirement of a degree with a generalized title, such as business, without further
specification, does not establish the position as a specialty occupation. See Matter of Michael Hertz
Associates, 19 1&N Dec. 558. Further, the evaluator did not attempt to differentiate the proffered
position as more complex or unique than other market research analyst positions, or to reconcile her
conclusion with the evidence from the Handbook, that people in market research analyst positions
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may have a degree in statistics, math, computer science, business administration, any of the social
sciences, or communications.

The evaluation submitted in response to the RFE does not list any reference materials on which the
evaluator relied as a basis for her conclusion that the proffered position requires a bachelor's degree.
The evaluator appears not to have based her opinion on any objective evidence, but instead to have
relied on her own subjective judgment, which judgment is contradicted by the Handbook.

Furthermore, the content of the evaluator’s letter does not demonstrate that her opinion is based upon
sufficient information about the particular position at issue. First, the letter reveals that the
evaluation is based on a list of duties that are different from the duties submitted by the petitioner to
USCIS. .Second, the evaluator does not relate any personal observations of those operations or of the
work that the beneficiary would perform, nor does she state that she has reviewed any projects or
work products related to the proffered position. Third, the-evaluator’s opinion does not relate her
conclusions to specific, concrete aspects of this petitioner’s business operations to demonstrate a
sound factual basis for her conclusions about the educational requ1rements for the particular position
here at issue.

The AAO may, in its discretion, use as advisory opinion statements submitted as expert testimony.
However, where an opinion is not in accord with other information or is in any way questionable, the
AAO is not required to accept or may give less weight to that evidence. Matter of Sea, Inc., 19 I&N
Dec. 817, 820 (Comm'r 1988).

As a final note, the AAO is not persuaded by counsel's comments on appeal on Unical Aviation, Inc.
v. INS, 248 F. Supp. 2d 931 (D.C. Cal 2002). The material facts of the present proceeding are
distinguishable from those in Unical. Specifically, Unical involves: (1) a position for which there
_was a companion position held by a person with a Master's degree; (2) a record of proceedings that
included an organizational chart showing that all of its employees in the marketing department held
bachelor's degrees; and, in the court's words, (3) "sufficient evidence to demonstrate that there is a
requirement of specialized study for [the beneficiary's] position." Also, the proffered position and
related duties in the present proceeding; are different from those in Unical Aviation, Inc., where the
beneficiary was to liaise with airline and Maintenance Repair Organization ("MRO") customers in
China for supply of parts and services; analyze and forecast airline and MRO demands to generate
plans to capture business; provide after-sales services to customers in China; and develop new
products and services for the China market. Moreover, there is no indication in the record of
proceeding that the petitioner is in the same industry or is in any way similar in size or type of
business as Unical Aviation, Inc. |

Further, in Unical Aviation the Court partly relied upon Augut, Inc. v. Tabor, 719 F. Supp. 1158 (D.
Mass. 1989), for the proposition that Immigration and Naturalization Service (INS, riow USCIS),
had not used an absolute degree requirement in applying the "profession” standard at 8 U.S.C. §
1101(a)(32) for determining the merits of an 8 U.S.C. § 1153(a)(3) third-preference visa petition.
That proposition is not relevant here, because the H-1B specialty occupation statutes and regulations,

not in existence when INS denied the Augut, Inc. third-preference petition, mandate not just a

|
|
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baccalaureate or higher degree, or its ‘equivalent, but a degree "in the specific specialty.” § 214(i)(1)
of the Act; see also' 8 C.F.R. § 214,2(h)(4)(ii)). The AAO also notes that, in -contrast to the broad
precedential authority ‘of the case law of a United States circuit court, the AAO is not bound to
follow the f)ublis_hed decision of a United States district court in matters arising even within the same
district.-See Matter of K-S-, 20 1&N Dec. 715 (BIA 1993)._ Although the reasoning underlying a
district judge's decision will be given due consideration when it is properly before the AAO, the
analysis does not have to be followed as a matter of law. Id. at 719.

The petitioner has failed to establish that it has satisfied any of the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) and, therefore, it cannot be found that the proffered position qualifies as-a
specialty occupation. The appeal will be dismissed and the petition denied for this reason.

The AAO does not need to examine the issue of the beneficiary's qualifications, because the
‘'petitioner has not provided sufficient evidence to demonstrate that the position is a specialty
occupation. In other words, the beneficiary's credentials to perform a particular job are relevant only
when the job is found to be a specialty occupation.

As discussed in this decision, the petitioner did not submit sufficient evidence regarding the
proffered position to determine whether it will require a baccalaureate or higher degree in a specific
- specialty or its equivalent. Absent this determination that a baccalaureate or higher degree in a
specific specialty or its equivalent is required to perform the duties.of the proffered position; it also.
cannot be determined whether the beneficiary possesses that degree or its equivalent. Therefore, the
AAO need not and will not address the beneficiary's qualifications further.

In visa petition proceedin‘gs; the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. §1361. Here, that burden has not been met.
The appeal will be dismissed and the petition denied. :

.ORDER: The appeal is dismissed. The petition is denied.

/



