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DISCUSSION: The service center director de~ied the nonimmigrant visa petition ~ The matter is 
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed . 
The petition will be denied. 

The petitioner submitted a Petition for · Nonimmigrant Worker (Form 1-129) to the C<;1lifomia 
Service Center on November 22, 2011. In the Form 1-129 visapetition; the petitioner describes 
itself as a real estate credit lending company established in 1989. In order to employ the beneficiary 
in what it designates as a credit analyst position, the petitioner seeks to classify her as a 
nonimmigrant worker in a speci~lty occupation pursuant to section l0l(a)(l5)(H)(i)(b) of the 
Immigration and Nationality Aci (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition on May 1, 2012, finding that the petitioner failed to establish that 
the proffered position qualifies as a specialty occupation in accordance with the applicable statutory 
and regulatory provisions. · On appeal, counsel asserts that the director's basis for denial of the 
petition was erroneous and contends that the petitioner satisfied all evidentiary requirements. 

The record of proceeding before the AAO contains: (1) the petitioner's Form 1-129 and supporting 
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the notice of decision; and (5) the Form I-290B ~md supporting materials . Th~ AAO 
reviewed the record in its entirety before issuing its decision. 

For the reasons that will be discussed below, the AAO agrees with the director that the petitioner 
has norestablished eligibility for the benefit sought. Accordingly, the director's decision will not be . . 

disturbed. The appeal will be dismissed. The petition will be denied. 

Later in the decision, the AAO will also address an additional, independent ground, not identified 
by the director's decision, that the AAO finds also precludes approval of this petition. Specifically, 
beyond the decision of the director; the AAO finds that the petitioner failed to submit a Labor 
Condition Application (LCA) that complies with the applicable statutory and regulatory provisions. 
Thus, the. petition cannot be approved for this reason as well. It is considered im independent and 
alternative basis for denial.· · 

In this matter, the petitioner stated in the Form 1-129 that it seeks the beneficiary' s services ~s a 
credit analyst to work on a full-time basis for $40,800 per year. In a letter dated November 18, 
2011, the petitioner provided the following description of the duties of the proffered position: 

[The beneficiary] will analyze credit data and financial statements to determine the 
degree of risk involved in extending credit or lending money. She will generate 
financial ratios, using computer programs, to evaluate customers' financial status. 
She will prepare reports that include the degree of risk involved in extending credit · 
or lending money. [The beneficiary] will compare liquidity, profitability, and credit 
histories of establishments being evaluated with those of similar establishments in 
the same industries and geographic locations. She will analyze financial data such as ' 
income growth, quality of management, and market share to determine expected 
profitability of loans. She will confer with credit association and other business 
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representatives to exchange credit information. She will evaluate customer records 
and recommend payment plans based on earnings, savings data, payment history, 
and purchase activity. . [The beneficiary] will also complete loan applications, 
including credit analyses and summaries of loan requests, and submit to loan 
committees for approval. 

The AAO notes that the wording of the above duties as provided by the petitioner for the proffered 
position is virtually verbatim from the occupation "~redit Analysts" as described in the 
Occupational -Information Network (O*NET) Code Connector. Specifically O*NET states, in . 
pertinent part, the following regarding the occupational category "Credit Analysts" Code- 13-2041: 

Analyze credit data and financial statements of individuals or firms to determine the 
degree of risk involved in extending credit or lending money. Prepare reports with 
credit information for use in decision making. 

• Analyze credit data and financial statements to determine the degree of risk · 
involved in extending credit or lending money. 

• . Generate financial ratios, using computer programs, to evaluate customers' 
financial status. 

• Consult with customers to resolve complaints and verify financial and credit 
transactions. 

• Prepare reports that include the degree of risk involved in extending credit 
or lending money. 

• Compare liquidity, profitability, and credit histories of establishments being 
evaluated with those of similar establishments in the same ind~stries and 
geographic locations. 

• Review individual or commercial customer files to identify arid select delinquent 
accounts for collection. 

• Confer with credit association and other business representatives to 
exchange credit information. . · 

• Complete loan applications, including credit analyses and summaries of loan 
requests, and subinii to loan committees for approval. 

• Analyze financial data such as income growth, quality of management, and 
· market share to determine expected profitability of loans. · 

• Evaluate customer records and recommend payment plans . based on 
earnings, savings data, payment history, and purchase activity. 

(Emphasis added to reflect duties listed in the petitioner's job description.) Occupational 
Information Network (O*NET} Code Connector, Credit Analysts- Code 13-2041 on the Internet ai 
http://www .onetonl ine.org/link/summary/13-2041.00 (last visited February 13, 20 13 ). 

This type of generalized description may be appropriate when defining the range of duties that may 
be performed within an occupational category, But it fails to adequately convey the substantive 
work that the beneficiary will perform within the petitioner's business operations and; thus, cannot 
be relied upon by a petitioner when discussing. the duties attached to specific employment. In 
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establishing a position as a specialty occupation, a petitioner must describe the specific duties and 
responsibilities to be performed by a beneficiary in the context of the petitioner's business 
operations, demonstrate a legitimate need for an employee exists, and substantiate that it has H-1 B 
caliber work for the beneficiary for the period of employment requested · in the petition. 

Further, the petitioner stated that "(g]iven the above . complex duties, the minimum education, 
training and experience necessary ·to perform such a job would be a· Bachelor's degree:" The 
petitioner also asserted that U.S. Department of Labor's (DOL) Occupational Outlook Handbook 
(Handbook) states, "'Most significant source of postsecondary education or training: Bachelor's 
degree."' Moreover, the petitioner adds "[i]t is usual the · requirement in the industry that an 
applicant has a Bachelor's degree to qualify (for] the position as a Credit Analyst." 

In addition, the petitioner submitted an LCA in support of the instant H-1 B petition. The AAO 
notes that the · LCA designation for the proffered position corresponds to ·the occupational 
classification of "Credit Analysts"- SOC (ONET/OES Code) 13-2041. The petitioner designated 
the proffered position as a Level I (eilt~y) position. · 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued an RFE on March 9, 2012. ·The director outlined the specific evidence to be submitted. The 
AAO notes that the director specifically requested the petitioner submit probative evidence to 
establish that the proffered position is a specialty occupation. In the RFE, the petitioner was asked 
to provide a more detailed description of the work to be performed by the beneficiary for the entire 
period requested, including the· specific job duties, the percentage of time to be spent on each duty. 
level of responsibility, etc. · 

The petitioner responded to the RFE by providing a revised description of the duties of the 
proffered position and additional evidence. In a letter dated April 16, 2012, the petitioner stated that 
the beneficiary would perform the following duties: 

.. Being a Credit Arialyst in a top regional mortgage lender, (the beneficiary] will 
mainly be responsible for credit analysis including analyzing and interpreting credit 
information on existing and prospective customers and portfolios, as wei! as for the · 
preparation of credit reports, credit requests. and credit reviews. She will also 
generate financial ratios, especially for commercial ·loans; prepare reports that 
include the degree of risk involved in ·extending credit or lending money. 

Specifically, she will make recommendations/decisions regarding the extension of 
credit used in approving credit, conduct investigation and analysis. of credit risk; and 
communicate with customers · when necessary to develop infol1llation concerning 
their loan needs and earnirtgs to determine whether a loan facility may be an 
acceptable risk. 

[The beneficiary] Will monitor customer accounts and cre~it portfolios in order to 
maximize credit quality and minimize risk and potential loss. She will prepare credit 
reports for the management regarding decisions on new, renewal and extension of 
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credit. 

Further, the petitioner provided the following information regarding the percentage of time that the 
beneficiary would spend performing the duties of th.e proffered position: 

• Approximately 30% of the time - Analyze · credit data and financial 
statements t6 determine the degree of risk involved in extending credit .or 
credit and suggest the fees, commissions and interest rates to be applied 
based on the customer's credit worthiness; 

• Approximately 25% of the time - Prepare reports that .include the degree of 
risk involved in extending credit and evaluate customer records and 
recommendpayment plans based on earnings, savings data, payment history, . 
and purchase activity. 

• Approximately 20% of the time - [L]ogically evaluate findings, which are 
briefly and clearly provided to management along with a clear opinion on ·any 
actions to consider or take. Comprehensive conclusions may be used in 
monitoring portfolio performance strategy adjustment and/or credit policy 
modification 

• Approximately 15% of the· time- Compare liquidity, profitability, and credit 
histories of applicants being evaluated with models of similar social 
background and geographic locations. Analyze Cash Flows, balance sheets, 

. income statements of businesses to detern'line if producing property will be 
able to support a loan with the net operating income that it produces. 

• Approximately 10% of the time- [C]onduct comprehensive credit reviews to 
assess levels of portfolio risk and clearly summarize results with opinions and 
recommendations for actions. Evaluate and assess the adequacy of internal 
control processes, and reduce the potential exposure to. regulatory sanctions 
for noncompliance with regulatory requirements. · 

The petitioner also stated that as "a necessity for a mortgage loan institution that processes close to 
$700 million in 15 months, retaining the services of a Credit Analysts is of critical importance." 
The petitioner also asserted.due to "complexity and professional knowledge needed to perform the 
position of Credit Analyst, a baccalaureate or higher degree is a normal and essential requirement 
for a Credit Analyst." 

Although the petitioner claimed . that · the beneficiary would ·serve in a specialty occupation, the 
director determined that the petitioner failed to esta.blish how the beneficiary's immediate duties 
would necessitate services at a level requiring the theoretical and practical application of at least a 
bachelor's degree level of a body of highly specialized knowledge in a specific specialty. The 

· director. denied the petition on May 1, 2012. Counsel submitted an appeal of the denial of the H-1 8 
petition. 
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On appeal, counsel states the "Service's selective and truncated use of evidence, erroneous 
interpretation and confusion. of the job duties of the proffered position, and failure to fully 
understand the nature and specialty of the benefichiry's professional degree, are highly arbitrary and 
prejudicial to the petitioner's claim." Counsel further ·asserts that "the standard of adjudication is the 
preponderance of evidence."· · 

The AAO notes that with ·respeCt to the preponderance of the evidence standard, Matter of 
Chawathe, 25 I&N Dec. 369, 375-3.76 (AA0.2010), states in p~rtinent part the following: 

Except where a different standard is specified by law, a petitioner or applicant in 
administrative immigration proceedings must prove by a prepo~derance of evidence 
that he or she is eligible for the benefit sought. 

* * * 

The "preponderance of the evidence" standard requires that the evidence demonstrate 
that the applicant's claim is "probably true," where the. determination of "truth" IS 

made based on the factual circumstances of each individual case. 

* * * 

Thus, in adjudicating the application pursuant to the preponderance ofthe evidence 
standard, the director must examine eachpiece of evidence for relevance, probative 
value, and credibility, both individually and within the context of the totality of the 
evidence, to determine whether the fact to be proven is probably true. 

Even if the director has some doubt as to the truth, if the petitioner submits relevant, 
probative, and credible evidence that leads the director to believe that the claim is 
"more likely than not" or "probably" true, the applicant' or petitioner has satisfied the 
standard of proof" . See INS v. Cardoza-Foncesca, 480 U.S. 421, 431 (1987) 
(discussing :·more likely than not" as a greater than 50% chance of an occurrence 
taking place). If the director can articulate a material doubt, it is appropriate for the 
director to either request additional -evidence or, if that doubt leads the director to 
believe that the claim is probably not true, deny the application or petition. 

. . 

Thus, in adjudicating the petition pursuant to the preponderance of the evidence standard, USCIS 
examines each piece of evidence for relevance, probative value, and credibility, both individually 
and within the context of the totality of the evidence, to deterinirie whether the ·fact to be proven is 
probably true. The "preponderance of the .evidence" standard does not relieve the petitioner from 
satisfying the basic evidentiary requirements set by regulation. The standard of proof should not be 
confused ·with the burden of 'proof. Specifically, the petitioner bears the burden of establishing 
eligibility for' the benefit sought. · A petitioner must establish that it is eligible for the requested 
benefit at the time of filing the petition. In visa petition proceedings, the burden· of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. As will be discussed, in the instant case, that burden has not been met. 
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The issue before the AAO is whether the petitioner has provided sufficient evidence to establish that 
. it would employ the beneficiary in a specialty occupation position. The AAO will first discuss 

some findings that are material to this .decision's application of the H-1 B statutory and regulatory 
framework to the proffered position as described in the record of proce.eding. 

Upon review of the record of proceeding, the AAO notes· that while the petitioner claims that a 
bachelor's degree is the minimum requirement for the proffered position, the petitioner does not 
state a specific specialty. _ As previously n9ted, the petitioner states that "the minimum education . 

. training and experience necessary to perform such a job would be a Bachelor's degi·e~." In response 
to the RFE, the petitioner Claims "because of the complexity and professional knowledge needed to 
perform the position of Credit Analyst, a baccalaureate or higher degree is · a normal and 
essential requirement for a Credit Analyst (emphasis in the original).". However, requiring a 
bachelor's degree alone without stating a specific specialty is inadequate to establish that the 
proposed position qualifies as a specialty occupation .. A petitioner must demonstrate that the 
proffered position requires a precise and specific course of study that relates directly to the position 
in question. Since there must be a close correlation between the required specialized studies and the 
position, the requirement of a degree without further specification, does not establish the position as 
a specialty occupation. Cf Matter of Michael Hertz Associates, 19 'I&N bee. 558 (Comm'r 1988). 

To demonstrate that a job requires the theoretical and practical application of a body of highly 
specialized knowledge as required by section 214(i)(1) of the Act, a petitioner must establish that. 
the position requires the attainment of a bachelor's or higher degree in a specialized field of study or 
its equivalent. USCIS interprets the degree requirement at 8 C.F.R. § 214.2(h)(4)(iii)(A) to require 
a degree in .a specific specialty that is directly related to the. proposed position. Although a general
purpose bachelor's degree may be a legitimate prerequisite for a particular position, requiring such a 
degree; without more, will not justify a finding that a particular position qualifies for classification 
as a specialty .occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147(1 st Cir. 2007). 1 

On appeal, counsel for the first time cl~ims that' the position requires . a "Bachelor's degree i1i 
Finance or related." ·. Specifically, counsel stated, the "Service's denial failed to give the due 

1 Specifically, the United S~ates Court of Appeals for the First Circuit explained in Royal Siam that: 

/d. 

. . . 
[t]he courts and the agency consistently have stated that, although a . general-purpose 
bachelor's degree, such as a business administration degree, may be a legitimate prerequisite 
for a particular position, requiring such .a degree, without more, will not justify the granting 
of a petition for an H-IB specialty occupation visa.· See, e.g., Tapis lnr'l v. INS, 94 
F.Supp.2d 172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at I 164-66; (f Matter of 
Michael Hertz Assocs., 19 I & N Dec. 558, 560 ([Comm'r] 1988) (providing frequently cited 
analysis in connection with a conceptually similar provision). This is as it should be: 
elsewise, an employer could ensure the granting of a specialty occupation visa petition by 
the simple expedient of creating a generic (and essentially artificial) degree requirement. 

2 Furthermore, the AAO notes that this statement is not probative evidence in the instant' matter as the new 
requirement was provided by counsel, not the petitioner. Counsel's brief was not endorsed by the petitioner . . 
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consideration to the detailed job descriptions provided by the petitioner, and the nature and size of 
the petitioner's business operations~ which in combination, clearly demonstrate that the beneficiary 
will primarily perform the specialized and complex duties of a Credit Analyst requiring the skills 
and knowledge of someon~ who has obtained a ~achelor's degree in Finance or related. II 

However, the AAO notes that on appeal, a petiti~ner (or counsel) cannot offer a new position to the 
beneficiary, or materially change the associated job requirements. The petitioner must establish that 
the position offered to the · beneficiary when the petition was filed merits classification for the 
benefit sought. Matter of Michelin Tire Corp .• · 17 I&N Dec. 248, 249 (Reg. Comm'r 1978). A 
petitioner (or GOunsel) may not make material changes to a petition in an effort to make a deficient 
petition conform to USCIS requirements. See Matterof /zummi, 22 I&N Dec. 169, 176 (Assoc. 
Comm'r 1998). 

Again, the petitioner in this matter claims that the duties of the proffered position can be performed 
by an individual who possesses a general-purpose bachelor's degree (no specific specialty). This 
assertion is tantamount to an admission that the proffered position is not in fact a specialty 
occupation. The director's decision must therefore be affirmed and the petition denied on this basis 
alone. 

Furthermore, upon review of the record of proceeding, the AAO notes that there are numerous 
inconsistencies and discrepancies in the petition and supporting documents, which undermine the 
petitioner's credibility with regard to the services the beneficiary will perform, as well as the actual 
nature and requirements of the proffered position. When a petition includes . numerous 
discrepancies, those inconsistencies will raise serious concerns about the veracity of the petitioner's 
assertions. 

When determining whether a position is ·· a specialty occupation, the AAO must look at the nature of 
the business offering the employment and the description of the specific duties of the position as it 
relates· to the particular employer. To ascertain the intent of a petitioner, USCIS looks to the Form 
1-129 .and the documents filed in support of the petition. It is only in this manner that the agency 
can determine the exact position offered the location of employment, the proffered wage, et cetera. 
Pursuant to 8 C.F.R. § 214.2(h)(9)(i), the director has the responsibility to consider all of the 
evidence submitted by a petitioner and such other evidence that he or she may independently . 
require to assist his or her adjudication. Further, the regulation at 8 C.F.R. § 214.2(h)(4)(iv) 
provides that 11 [a]n H-18 petition involving a specialty occupation shall be accompanied by 
[d]ocumentation ... or any other required evidence sufficient to establish ... that the services the 
beneficiary is to perform are in a specialty occupation. II 

and the record of proceeding does not indicate the source of the requirement of a "Bachelor's degree in 
Finance or related" that counsel attributes to the proffered position. Without documentary evidence to 
support the claim, the assertions _of counsel will not satisfy the petitioner's burden of proof. The unsupported 
assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); 
Matter of Laureano, 19 I&N Dec. I (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506' (BIA 
1980). . 
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In the instant case, the record of proceeding contains discrepancies between what the .Petitioner 
claims about the level of responsibility inherent in the proffered position set against the Contrary 
level of responsibility conveyed by the wage level indicated by the LCA submitted in support of 
petition. That is, the petitioner provided an LCA in support of the instant petition that indicates the 
occupational classification for the position is "Credit Analysts" at a Levell (entry level) wage. 

More specifically, the petitioner submitted an LCA in support of the instant petition that designated 
the proffered position under the occupational category of "Credit Analysts" - SOC (ONET/OES) 
code 13-2041. The petitioner stated in the LCA that the wage level for the proffered position was a 
Level I (entry) position, with a prevailing wage of $40,331 · per year. The LCA was certified on 
November 16, 2011 and signed by the petitioner on November 17, 20 l1. 

Wage levels should be determined only after selecting the most relevant O*NET code classification. 
Then, a prevailing wage determination is made by selecting one of four wage levels for an 
occupation based ·on a comparison of the employer's job requirements to the occupational 
requirements, including tasks, knowledge, skills, and specific vocational preparation (education, 
training and experience) generally required for acceptable performance in that occupation.3 

Prevailing wage determinations start with a Level I (entry) and progress to a wage that is 
commensurate with that of a Level II (qualified), Level III (experienced), or Level IV (fully 
competent) after considering the job requirements, experience, education, special skills/other 
requirements and supervisory duties. · Factors to be considered when determining the prevailing 
wage level for a position include the complexity of the job duties, the level of judgment, the amount 
and level of supervision, and the level of understanding required to perform the job duties. 4 DOL 
emphasizes that these guidelines should not be implemented in a mechanical fashion and that the 
wage level should be commensurate .with the complexity of the tasks, independent judgment· 
required, and amount of close supervision received. 

The wage levels are defined in DOL's "Prevailing Wage Determination Policy Guidance." A Level 
· I wage rate is described as follows: · 

Level I (entry) wage .rates are assigned to job offers for beginning level employees 
who have only a basic understanding of the occupation. These employees perform 
routine tasks that require limited, if any, exercise of judgment. The tasks provide 
experience and · familiarization with the employer's methods, practices, and 

3 For additional information on wage levels, see DOL, Employ.ment and T~aining Administration's Prevailing · 
Wage Determination Policy Guidance, Nonagricultural Immigration Programs (Rev. Nov. 2009), available 
on the Internet at http://www.foreignlaborcert.doleta.gov/pdf/Policy.:._Nonag_Progs.pdf. 
4 A point system is used to assess the complexity of the job and assign the wage levet: Step I requires a "I" 
to represent the job's requirements. Step 2 addresses experience and must contain a "0" (for at or below the 
level of experience and SVP range), a" I" (low end of experience arid SVP), a "2" (high end), or "3" (greater 
than range). Step 3 considers education required to perform the job duties, a "I" (more than the usual 
education by one category) or "2" (more than the usual education by more than one category). Step 4 
accounts for Special Skills requirements that indicate a higher level of complexity or decision-making with a 
"I "or a "2" entered as appropriate. Finally, Step 5 addresses Supervisory Duties, with a "I" entered unless 
supervision is generally required by the occupation. 
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programs. The employees may perform higher level work for trammg and 
developmental purposes. These employees work under close supervision and receive 
specific instructions on required tasks and results. expected. Their work is closely 
monitored and reviewed for accuracy. Statements that .the job offer is for a research 
fellow, a worker in training, or an internship are indicators that a Level I wage 
should be considered. · 

See. DOL, Employment and Training Administration's Prevailing Wage Determination Policy 
Guidance, Nonagricultural Immigration Programs (Rev. Nov. 2009), available on the Internet at 
http://www .foreignlaborcert.doleta. gov /pdf/Pol icy ~Nonag_Progs. pdf. 

Throughout the record of proceeding, the petitioner and Counsel claim that the proffered position 
involve·s complex, unique and/or specialized duties. For example, the petitioner references "the 

. complexity and professional knowledge needed · to perform the position of Credit Analyst" and 
claims that the position involves "complex duties." The petitioner also states that the "credit analyst 
position is of particular importance in the organization as it is responsible for making objective, 
accurate and timely analysis on the credit worthiness of potentialborrowers." Further, the petitioner 
reports that the nature of the job duties is "specialized and complicated." According to the 
petitioner, the. wo·rk performed in the proffered .position "requires the .· knowledge of finance and 
significant qualitative analysis skills." The petitioner further references "the complex nature of this 
position." On appeal, counsel also claims that the "employer provided detailed description on the 
complexity and quantitative skills needed for the position." Counsel further asserts that "[t]here are 
serious repercussion if a lmin is improperly un4erwritten and approved" and that "a bad loan due to 
failure of the credit analyst will wipe out years' worth of retained earnings." Counsel claims that the 
position is of "critical importance" to the petitioner, and that "complexity and professional 
knowledge [are] needed" to perform the duties. Additioml.lly, counsel references the "complex job 
duties" of the proffered position 

The AAO observes that the petitioner has indicated that it will be relying heavily on the 
beneficiary's work product to make critical decisions regarding the underwriting and appi·oval of 
loans and that she will have a significant degree of independent involvement in various key 
compa11y functions. Such reliance on the beneficiary's work appears to surpass the expectations of 
a Level I position, as described above, iri which the employee works under close supervision . 

. performing routine tasks that require only a basic understanding of ~he occupation and has limited 
exercise of judgment. . Here, rather than the beneficiary's work being."monitored and reviewed for 
accuracy," the counsel suggests that the petitioner is relying on the accuracy of the beneficiary's 
work product to make major business decisions that will directly affect the company's profits. 

Thus, upon review. of the assertions made by the petitioner arid counsel, the AAO must question the 
level of complexity, independent judgment and understanding actually required for the proffered 
position as the LCA is certified for a Level I entry-level position. This characterization of the 
position and the claimed duties and responsibilities as described in the record of proceeding conflict 
.with the wage-rate element of the LCA selected by the petitioner, which; as· reflected in the 
discussion above, is indicative of a comparatively low, entry-level position relative to others within 
the occupation. In accordance with the relevant DOL explanatory information on wage levels, this 
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·wage rate indicates that the beneficiary is only required to have a basic understanding of the 
occupation; that she will be expected to perform routine tasks that require limited, if any, exercise 
of judgment; that she will be closely supervised and her work closely monitored and reviewed for 
accuracy; and that she will receive specific instructions on required tasks and expected results . 

' . 

This aspect of the· LCA undermines the credibility of the petition, and, in particular, the credibility 
.of the petitioner's assertions regarding the demands, level of responsibilities and requirements of 
the proffered position. It is incumbent upon the petitioner to resolve any inconsistencies in the 
record by independent objective evidence; Any attempt to explain or reconcile such inconsistencies 
will not suffice tmless the petitioner submits competent objective evidence pointing to where the 
truth lies.: Matter ofHo, 19 I&N Dec. 582, 591-92 (BIA 1988). 

As noted below, the regulation at 8 C.F.R. § 214.2(h)(4)(i)(B)(2) specifies that certification of an 
LCA does not constitute a determination that an occupation is a specialty occupation: 

. Certification by the Department of Labor [DOL] of a labor condition application in 
an occupational classification does not constitute a determination by that agency that 
the occupation in question is a specialty occupation. The director shall determine if 

· the application involves a specialty occupation as defined in section 214(i)( I) of the 
Act. The director shall also determine whether th_e particular alien for whom H-1 B 
classification is sought qualifies to perform services in the specialty occupation as 

. prescribed in section 214(i)(2) of the Act: 

While DOL is the agency that certifies LCA applications before they are submitted to USC IS, DOL 
regulations note that the Department of Homeland Security (DHS) (i.e., its immigration benefits 

·branch, USCIS) is the department responsible for determining whether an LCA filed · for a particular 
Form 1-129 actually supports that petition·. See 20 C.F.R. § 655.70S(b), which states, in pertinent 
part· (emphasis added): 

For H-lB visas ... DHS accepts the employer's petition (DHS Form I-129) with the 
DOL certified LCA attached In doing so, the DHS determines whether the petition 
is supported by an LCA which corresponds with the petition, whether the occupation 
named in the [LCA] is a specialty occupation or whether the individual is a fashion 
model of distinguished merit and ability, and whether the qualifications of the 
nonimmigrant meet the statutory requirements of H-1B visa classification. 

The regulation at. 20 C.F.R. § 655.705(b) requires that USCIS ensure that an LCA actually supports 
the H-lB petition filed on behalf ofthe beneficiary. Here, the petitioner has failed to submit a valid 
LCA that corresponds to the claimed duties and requirements of the proffered position, that is, 
specifically, that corresponds to the level of work, .responsibilities and requirements that the 
petitiorer ascribed to the proffered position and to the wage-level corresponding to such a level of 
work, responsibilities and requirements in accordance with the pertinent LCA regulations. 

The statements regarding the claimed level of complexity, independent judgment and understanding 
required for the proffered position are materially inconsistent with the certification of the LCA for a 
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Level I entry-level position. This conflict undermines the overall credibility of the petition. The 
AAO finds that, fully considered in the context of the entire record of proceedings, the petitioner 
failed to establish the nature of the. proffered position and in what capacity the beneficiary will 
actually be employed. As a result, even if it were determined that the petitioner overcame the other 
independent reason for the director's denial (which it has not), the petition could not be approved for 
this reason. · 

The AAO will now address the director's basis for denial of the petition, namely that the petitioner 
failed to establish that it would employ the beneficiary in a specialty occupation position. · Based 
upon a complete review of the record of proceeding, the AAO agrees with the director and finds 
that the evidence fails to establish that the position as described constitutes a specialty occupation. 

· It should be no~ed that,Jor efficiency's sake/the AAO hereby incorporates the above discussion.and 
analysis regarding the duties and requirements of the proffered position into each basis discussed 
below for dismissing the'appeal. · · 

For an H-1 B petition to be granted, the petitioner must provide sufficient evidence to establish that 
it will employ the beneficiary in a specialty occupation position. To meet its burden of proof in this 
regard, the petitioner must establish that the employment it is offering to the beneficiary meets the 
applicable statutory and regulatory requirements: · 

Section 214(i)(l) .of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainmeQt of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States . 

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which · [(1)] requires theoretical and 
practical application of a body of highly specialized knowledge in fields of huinan 
endeavor including, but not limited to, architecture, engineering, mathematics, 
physical sciences, social sciences, medicine and health, education, business 
specialties, accounting, law, theology, and the arts, and which [(2)] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position 
must also meet one of the following criteria: · · 

( 1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

J 
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' 
(2) The degree requirement is common to the industry iri parallel postt1ons 

among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed . 
only by an individual with a degree; 

( 3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature ·of the specific duties [is] so specialized and complex that 
knowledge required to' perform the duties is usually associated with the 

· attainment of a baccalaureate. or higher degree. · 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
. with section 214(i)(l) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 

language must be construed in harmony with the thrust of the related provisions and with the statute 
as a whole. SeeK Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction 
of language which takes into account the design of the statute as a whole is preferred); see also 
COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 ( 1989); 
Matter of W-F-, 21 l&N Dec. 503 (BIA 1996). As such, the crit~ria· stated in 8 C.F.R . 
§ 214.2(h)(4)(iii)(A). should logically be read as being necessary but not necessarily sufficient tO 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 

· F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) rnust therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. v. 
Chertoff, 484 F.3d at 147 (describing "a degree requirement in a specific. specialty" as "one that 
relates directly to the duties and responsibilities of a particular position"). Applying this standard, 
USCIS regularly approves H-IB petitions for qualified aliens who are to be employed as engineers. 
computer scientists, certified public accountants, college professors, and other such occupations. 
These professions, for which petitioners have regularly been able to establish a minimum entry 
requirem.ent in the United States of a baccalaureate or higher degree in a specific specialty or its 
equivalent directly related to. the duties and responsibilities of the particular position, fairly 
represent the types of specialty occ:upations that Congress contemplated when it created the H-1 B 
visa category. 

To make its determination whether the proffered position qualifies as a specialty occupation, the 
AAO now turns to the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A). : 
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The AAO will first review the record of proceeding in relation to the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(J), which requires that a baccalaureate or higher degree in a specific specialty, 
or its equivalent, is normally the minimum requirement for entry into the particular position. 

The petitioner stated that the beneficiary would be employed as a credit analyst. However, to 
determine whether a particular job qualifies as ·a specialty occupation, USCIS does not simply rely 
on a pOsition's title. · As previously mentioned, the specific duties of the proffered pos'ition, 
combined with the nature of the petitioning entity's business operations, are factors to be 
considered. USCIS must examine the ultimate employment of the alien, and determine whether the 
position qualifies as a specialty occupation. See generally Defensor v. Meissner, 20 I F. 3d 384. The 
critical element is not the title of the position nor an employer's self-imposed standards, but whether 
the position actually requires the · theoretical and practical application of a body of highly 
specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific 
specialty as the minimum for entry into the occupation, as required by the Act. 

The AAO recognizes the DOL's Handbook as an authoritative source on the duties . and edi.tcational 
requirements of the wide variety of occupations that ~t addresses.5 However, the AAO notes there are 
occupational categories which are not covered in detail by the Harujbook, as well as occupations for 
which the Handbook does not provide any information. The Handbook states the following about 
these occupations: 

Data for Occupations Not Covered in Detail 
Employment for the hundreds of occupations covered in detail in the Handbook 
accounts for more than 121 million, or 85 percent of all, jobs in the economy. [The 
Handbook] presents summary data on 162 additional occupations for which 
employment projections are prepared but detailed occupa~ional information is not 
developed. These occupations account for about 11 percent of all jobs. For each 
occupation, the Occupational Information Network (O*NET) code, the occupational 
definition, 2010 employment, the May 2010 median annual wage, the projected 
employment change and .growth rate from 2010 to 2020, and education and training r . . . 
categories are presented. For guidelines on interpreting the descriptions of projected 
employment change, refer to the section titled "Occupational Information Included in 
the OOH." 

Approximately 5 percent of all employment is not covered either in the detailed 
occupational profiles or in the summary data given here. The 5 percent includes 
categories such as "all other managers," for which little meaningful infoniiation could 
be developed. 

Thus, the narrative of the Handbook indicates that there are over 160 occupations for which only 
brief summaries are presented. (That is, detailed occupational profiles for these 160+ occupations are 

5 All of the AAO's references are to the 2012-2013 edition of the Handbook, which may be accessed at the 
lnter~et site http://www.bls.gov/OCO/. 



(b)(6)

Page 15 

noi developedl The Handbook continues by stating · that approximately five percent of all 
employment is not covered either in the detailed occupational profiles or in the summary data. The 
Handbook suggests that for at least some of the occupations,. little meaningful information could be 
developed. · 

Accordingly, in certain instances, the Handbook is not determinative. When the Handbook does not 
support the proposition that a proffered position is one that meets the statutory and regulatory 
provisions of a specialty occupation, it is incumbent upon the petitioner to provide persuasive 
evidence that the proffered position otherwise qualifies as a specialty . occupation under this 
criterion, notwithstanding the absence of the Handbook's support on the issue. In such case, it is the 
petitioner's responsibility to provide probative evidence (e.g., documentation from other 
authoritative sources) that indicates whether the position in question qualifies as a specialty 
occupation. Whenever more th1:m one authoritative source exists, an adjudicator will consider all of 
the evidence presented to determine whether a beneficiary qualifies to perform in a specialty 
occupation. 

As previously mentioned, the petitioner asserted in the LCAthat the proffered position falls under 
the occupational category "Credit Analysts." The AAO reviewed. the information in the Handbook 
regarding the occupational category "Credit Analysts" and notes that this occupation is one for 
which the Handbook does not provide a detailed occupational profile. 

Upon review of the entry for "Credit Analysts," the AAO observes that the Handbook does not 
indicate that credit analyst positions comprise an occupational group for which normally the 
minimum requirement for entry is at least a bachelor's degree in a specific specialty, or its 
equivalent. The text of the Handbook regarding this occupational category is as follows: 

Credit A~alysts · 
(O*NET 13-2041) 

Analyze credit data and financial statements of individuals or firms to determine the 
degree of risk in lending money. Prepare reports with credit information for use in 
decision making. 

• 2010 employment: 63,300 
• May 2010 median annual wage: $58,850 
• Projected employment..change, 2010-20: 

• Number of new jobs: 12,500 
• Growth rate: 20 percent (faster than average) 

6 The AAO notes that occupational categories for which the Handbook only includes summary data includes 
a range of occupations, including for example, . farm labor contractors; audio-visual and multimedia 
collections specialists; Clergy; merchandise displayers and window trimmers; radio operators; first-line 
supervisors of police and detectives; crossing guards; travel guides; agricultural inspectors, postma~ters and 
mail superintendents; as well as others. 
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• Education and training: 
• Typical entry-level education: Bachelor's degree 
• Work experience in a related occupation: None 
• Typical on-the-job-training: None 

U.S. Dep't of Labor, Bureau of Labor .Statistics, Occupational Outlook Handbook, 2012-13 ed., 
Data for Occupations Not Covered in Detail, on the Internet at http://www.bls .gov/ooh/AboutJData
for:occupations-Not-Covered-in-DetaiLhtm (last visited February 13, 2013). 

When reviewing the Handbook,. the AAO must note· again that the petitioner designated the proffered 
position as a Level I position in the LCA. As discussed, this designation is ·indicative of a 
comparatively low, entry-level position relative to others within the occupation and signifies that 
the beneficiary is only expected to possess a basic understanding of the occupation. This is further 
signified by the fact that the offered salary of $40,800 per year to the beneficiary is approximately 
$18,050 less thart the 2010 national median annual wage of $58,850 (as listed in the Handbook). 
The AAO also notes that the mean wage for California, where the beneficiary will be employed, is 
higher than the national mean wage at $78,490, which is .$37,690 more than the petitioner's 
proffered wage. See U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook 
Handbook, 2012-13 ed., Occupational Employment and Wages, May 2011, 13-2041 Credit 
Analysts, on the Internet at · http://www.bls.gov/oes/current/oes 13204l.htm#(2) (last visited 
February 13, 2013.) " 

The Handbook does not support the assertion that at least a bachelor's degree in a specific specialty, 
or its equivalent, is normally the minimum requirement for entry into this occupation. The 
Handbook summary data provides "education and. training categories" for occupations. The 
occupational category "Credit Analysts" falls into the group of occupations for. which a bachelor's 
degree (no specific specialty) is the typical entry-level education. 

The AAO here reiterates that the degree requirement set by the statutory and regulatory framework 
of the H-1 B program is not just a bachelor's or higher degree, but such a degree in a specU"ic 
specialty that is directly related to the p·osition. See 214(i)(l)(b) of the Act and 8 C.F.R. 
§ 214.2(h)(4)(ii). Thus, the AAO observes that the Handbook does not establish that the occupation 
requires the theoretical and practical application of a ·body of highly specialized knowledge and the 
attainment of a bachelor's degree or higher in the specific specialty, or its equivalent, as a minimum 
for entry into the occupation. See § 214(i)(l) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defining the 
term "specialty occupation"). Thus, the Handbook is not probative evidence, of the occupational 
category "Credit Analyst" qualifying as a specialty occupation. 

On appeal, counsel notes the fact that the "section of [the Handbook] that contains information on 
Credit Analyst, is the 'Data for Occupations that Are not Covered in Detail."' Counsel states that 
"all positions listed in this section do not include .a specific degree specialty." Counsel further 
asserts the following: 

The fact that the [Handbook], in the section for. Credit Analyst, did not specify a 
degree major, does not mean that one is not needed, or that firms in the industry does 
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not require specific specialty to entry into this position. - The [Handbook! , not 
specifying the specific specialty for Credit Analyst, could be for many reasons, · 
including editorial reasons, brevity reasons, or space concerns. It could· not be 
interpreted to mean that th~ position does not require a degree in a specialty major. 

As the AAO noted above, in circumstances where the Handbook is not determinative, n 1s 
incumbent upo~ the petitioner to provide persuasive evidence that the proffered position otherwise 
qualifies as a specialty occupation under this criterion. In visa petition proceedings, the burden of 
proving eligibi.lity for the benefit sought remains entirely with the petitioner. · Section 291 of the 
Act, 8 U.S.C. § 1361. · 

In support of the petition, the petitioner provided a printout from the Online Wage Library (OWL) 
for the occupation "Credit Analysts." Upon review of the information, the AAO notes that the 
printout is insufficient to establish _that -the position qualifies as a specialty occupation normally 

. requiring at least a bachelor's degree in a specific specialty, or its equivalent. A designation of Job 
Zone 4 -- Education and Training Code: 5 . indicates that a ·position requires .considerable 
preparation. It does not, however, demonstrate that a bachelor's degree in any specific speCialty is 
required, and does not, therefore, demonstrate that a position so designated _ is in a specialty 
occupation as defined in section 214(i)(l) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). More 
specifically, the OWL statement is a condensed version of what the O*NET actually states about its 
Job Zone 4 · designation. . See O*NET OnLine Help Center, at 
http://www.onetonline.org/help/online/zones, for a discussion of Job Zone 4, which explains that 
this Zone signifies only that most but not all of the occupations within it require a bachelor's degree. 
Further, the Help Center's discussion confirms that Job Zone 4 does not indicate any requirements 
for particular majors or academic concentrations. Therefore, the OWL and O*NET information is 

· not probative of the proffered position qualifying as a specialty occupation. 

In support of the H-1 B petition, the petitioner arid counsel submitted a letter from Dr. 
Professor of Business Administration at The letter i_s dated 

March 26, 2012. However, as discussed below, the letter from Professor is not 
persuasive in establishing the proffered position as a specialty occupation position. 

In the letter, Professor provides his opinion on the educational requirements for the 
proffered position. Professor states that "the position 'Credit Analyst ~ ' without 
reference to the type of employer, does not require a baccalaureate level of education as a normal 
minimum entry into the occ~pation. " Professor further observes that "there are current 
job postings for Credit Analyst for which the duties would not require a baccalaureate degree." 
However, he claims that "one must consider the nature of the · work at and the clients of [the 
petitioner]." Professor asserts that the petitioner "is a full-service direct mortgage 
lender." He claims that the "task of assessing a loan for a corporation is vastly more complex · than 
doing so for an individuaL" Professor further claims that "by including 'institutions and 
corporation' in the set of clients that [the petitioner] serves, the implied tasks ... clearly elevates the 
educational requirements for the proffered position to that of a baccalaureate m finance -or 
economics, II . 
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However, the AAO observes that Professor states in his letter that his "opinions are 
limited· to the information that [he] received and [his]· educational and professional experience and 
judgment." The documents he has reviewed included "a copy of the petition letter which describes 
the Credit Analyst position and the company. "7 Upon review of the ·opinion letter, there is no 

· indication that Professor possesses any knowledge of the petitioner's proffered position 
and its business operations beyond this information. Professor does not demonstrate or 
assert in-depth knowledge of the petitioner's specific business operations or how the duties of the 
position would actually be performed in the context of the petitioner's business enterprise. Notably, 
in the referenced letter of support, the petitioner. describes the duties of the proffered position in 
general terms, virtually verbatim from O*NET. As previously discussed, this type of generalized 
description may be appropriate when defining the range of duties that may be performed within an 
occupational category, but it fails to adequately convey the substantive work that the beneficiary 
wilLperform within the. petitioner's business operations and, thus, cannot be relied upon by a 
petitioner when discussing the duties attached to specific employrpent. 

Further, it must be noted that there is no indication that the petitioner and counsel advised Professor 
that the petitioner characterized the proffered position as a lo~. entry-level credit 

analyst position, for a begim1ing level ·employee who has only . a basic understanding of the 
occupation (as indicated by the wage-level on the LCA). . The · wage-rate indicates that the 
beneficiary will be. expected to perform routine tasks that require limited, if any, exercise of 
judgment; that she will' be closely supervised . and her wo'rk closely monitored and reviewed for 
accuracy; and that she will receive specific instructions on required tasks and expected results . It 
appears that Professor would have found this information relevant for his opinion 
letter. Moreover, without this information, the petitioner has not demonstrated that Professor 

possessed the requisite information necessary to adequately. assess the nature of the 
petitioner's position and appropriately determine similar or parallel positions based upon job duties 
and responsibilities. 

Professor also did not provide any documentation to establish his credentials as a 
recognized authority on the relevant industry-hiring standards. He claims to possess expertise in the 
field ·of business administration, but he did not'identify the specific elements of his knowledge and 
experience that he may have applied in reaching his conclusions here. His resume indicates that he 
worked at since 1985. Notably, the opinion letter contains no evidence that it 
was based on scholarly research conducted by Professor in · the specific area upon 
which -he is opining. He claims that he has "written technical papers for refereed journals in the area 
of risk analysis,'' but does substantiate the record with documentary evidence. The section 
"Publications and Presentations" of Professor resume indicates that his most recent 
activity was an article published in 2004 (over 1seven years prior to. the filing of the H-I B petition). 
He also states that he is "heavily involved with curriculum design, as [his] department developed a 
masters program in a related area," but does not. specify the specific area and how this experience in 

7 The professor's letter is dated .March 26, 2012. The petitioner's letter of support submitted with the H-1 B 
petition is dated November 18, 20 I I. The petitioner's letter of support submitted in response to the RFE is 
d~ted April . 16, 2012. Thus, it appears that the professor is referring to the petitioner's letter of support 
submitted with the initial petition. 
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the a·cademic setting provides him with any particular specialized knowledge or . expertise on the 
issue here. · · 

Professor asserts a general industry educational standard for organizations · similar to 
the· petitioner, without referencing · any .supporting authority or any empirical basis for the 
pronouncement. Likewise, he does not provide a substantive, analytical basis for his opinion and 
ultimate conclusion. His opinion does not relate his conclusion to specific, concrete aspects of this 
petitioner's business operations to demonstrate a sound factual basis for the conclusion about the 
educational requirements for the particular position here at issue. Accordingly, the very fact that he 
attributes a degree requirement to such a generalized treatment of the proffered position undermines 
the credibility of his opinion. There is no evidence that Professor has visited the 
petitioner's business, observed the petitioner's employees, interviewed them about the nature of their 
work, or documented the knowledge that they apply' on the job. He has not provided sufficient facts 
that would support the contention that the proffered position requires at least a bachelor's degree in 
a specific specialty, or its equivalent. . Professor does not- provide sufficiently 
substantiveand analytical bases for his opinion. 

The AAO may, in its discretion, use as advisory opinion statements submitted as expert testimony. 
However, where an opinion is not in accord with other information or is in any way questionable, 
the AAO is not required to accept or may give less weight 'to that evidence. Matter of Caron 
International, 19 I&N Dec. 791 (Comm'r 1988). As a reasonable exercise of its discretion the AAO 

·discounts the advisory opinion letter as not probative of any criterion of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) . . For efficiency's sake, the AAO hereby incorporates the above discussion and 
analysis regarding the opinion letter into each of the bases in this decision for dismissing the appeal. 

Upon review of the record, the petitioner has failed to submit probative evidence that normally the 
minimum requirement for position's falling under the occupational category "Credit Analysts" is at 
least a bachelor's degree· in a specific specialty, or 1the equivalent. The regulation at 8 C.F.R. 
§ 214.2(h)(4)(iv) provides that "[a]n H-1B petition involving a specialty occupation shall be 
accompanied by [d]ocumentation ... or any other required evidence sufficient to establish .. . that 
the services the beneficiary is to perform are in a specialty· occupation." Going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in 
these proceedings. Matter of Soffici, 22 · I&N Dec. 158, 165 (Comm. 1998) (citing Mauer r~f' 

Treasure Crrz.ft of California, 14I&N Dec. 190 (Reg. Comm. 1972)). 

In the instant case, the petitioner has not established that the proffered pos1Uon falls under an 
occupational category for which the Handbook, or other authoritative source, indicates that at least a 
bachelor's degree in a specific specialty, or its equivalent, is normally the minimum requirement fo·r 
entry into the occupation.· Furthermore, the duties and requirements of the proffered position as 
described in the record of proceeding and as stated by the petitioner do not indicate ~hat the position 
is one for which a baccalaureate or higher degree in a specific specialty, or its equivalent, is 
normally the m~nimum requirement for entry. Thus, the petitioner failed to salisfy the criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(l). . 
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Next, the AAO reviews the record regarding the first of the two · alternative prongs of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific. specialty, or its equivalent, is common to 

. the petitioner's industry in positions that are both: (1) parallel to the proffered position; and (2) 
located in organizations that are similar to the petitioner. 

In determining whether . there is such a common degree requirement, factors often considered by 
USCIS include: whether the Harulbook reports that the industry requires a degree; whether the · 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno,36 F. Supp. 2d 1/51, 1/65 (D. Minn. 
1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102). 

As previouslydiscussed, the petitioner has not established that its proffered position is one for which 
the Handbook, or other authoritative source, reports an industry-wide requirement for at least a 
bachelor's degree in a specific specialty, or its equivalent. Thus, the AAO incorporates by reference 
the previous discussion on the matter. Further, the petitioner did not submit documentation ·from the 
industry's professional association indicating that it has made a degree a minimum entry requirement. 

ln support of the petitioner's assertion that the proffered position qualifies as a specialty occupation 
position, the record of proceeding 'contains several job announcements. However, upon review of the 
evidence, the AAO finds that the petitioner's reliance on the job announcements · is misplaced. 

In the Form 1-129, the petitioner stated that it ·is a real estate credit lending company with 22 
employees. The petitioner also reported its gross annual income as approximately $4.69 million and 
its net annual income as $26,245. The petitioner designated its business operations under the North 
American Industry Classification System· (NAICS) code 522292.8 The U.S. Department of 
Commerce, Census BureatL.website describes this NAICS code by stating the following: 

. This U.S. industry comprises establishments primarily engaged in lending funds with 
real estate as collateral. 

See U.S. Dep't of Commerce, U.S Census Bureau, 2007 NAICS Definition, 522292-Real Estate 
Credit, on the Internet at http://www.census.gov/cgi-binlsssd/naics/naicsrch (last viewed February 
13, 2013). 

For the petitioner to establish that an advertising organization is similar, it must demonstrate that the 
petitioner and the organization share the same general characteristics. Without such evidence, 
postings submitted by a petitioner are generally outside the scope of consideration for this criterion, 
which encompasses only organizations that are similar to the petitioner. When determining whether 

8 According to the U.S/ Census Bureau, the North American Industry Classification System (NAICS) is used 
to classify business establishments according td type of economic activity and, each establishment is 
classified to an industry · according to the primary business activity taking place there . See 
http://www .census.gov/eos/www/naics/ (last viewed February 13, 2013 ). 

' . ' . . 
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the petitioner and the ad~ertising organization share the .same general characteristics, such factors 
may include information regarding the nature or type- of organization, and, when pertinent the 
particular scope of operations, as well as the level of revenue and staffing (to list just a few elements 
that may be considered). It is not sufficient for the petitioner and counsel to claim that the 
organizations are similar and in the. sa.me industry ·without providing a legitimate basis for such an 
assertion. As previously discussed, going on record without supporting documentary evidence is 
not sufficient for purposes of meeting the burden of proof in these proceedings. Mauer (?l S(~fflci . 
. 22 I&N Dec. 165 (citing Matter of Treasure Craft a/California, 14 I&N Dec. 190). 

The AAO reviewed the job advertisements submitted by the petitioner. Notably, the petitioner and 
counsel did not provide any independent evidence of how representative these job advertisements are 
of the particular advertising employers' recruiting history for the type of jobs advertised. Further, as 
they are only solicitations for hire, they are not evidence of the employers' actual hiring practices. 
For example, the petition submitted the following advertisements: 

• A job posting fot It appears that the 
advertised position may be a more senior pqsition than the proffered position. 
The job posting is for a VP or A VP level Credit Risk Analyst IV. The advertised 
job requires a bachelor's with three to five years of financial services experience. 
As previously noted, the petitioner designated the proffered position as a Level I, 
entry-level position in the LCA: Upon review of the posting, the petitioner has 

. not sufficiently established that the primary duties and responsibilities of the 
advertised position are parallel t~ the proffered position. 

Furthermore, is described as "a highly diversified 
and growing financial services organization, ·spanning the retail, business and 
corjlorate markets." Additionally, the advertisement states that is one of the 
larg~st financial services companies. in the country, offering personal banking 
services, asset management, residential mortgage banking and corporate and 

. institutional services for organizations. While the petitioner and the advertising 
company may have a few overlapping services, the organizations do not appear to 
be similar. The petitioner has not supplemented the record or provided any 
informaqon regarding which aspects or traits (if any) it shares with the advertising 
organization. Without further information, the advertisement appears to be for an 
organization that is not similar to the petitioner, and the petitioner has not 
provided any probative evidence to suggest otherwise . . 

Further, the advertising employer states ·that a bachelor's degree in statistics, 
mathematics, economics, finance or engineering is preferred. In general, provided 
the specialties are closely related,' e.g., chemistry and biochemistry, a minimum of 
a bachelor's or higher degree in. more than one specialty is recogl)ized as 

· satisfying the "degree in the specific specialty" requirement of section 
214(i)(l)(B) of the Act. In such a case, the required "body of highly specialized 
knowledge" would essentially be the same. Since there must be a close 
correlation between the required "body of highly specialized knowledge" and the 
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position, however, a minimum entry requirement of a degree in disparate fields, 
such as economics and engineering, would not meet the statutory requirement that 
the degree be "in the specific specialty," unless the petitioner establishes how each 
field is directly related to the duties and responsibilities of the particular position 
such that the required body of highly specialized knowledge is essentially an 
amalgamation of these different specialties.9 Section 214(i)(l)(B) of the Act · 
(emphasis added): 

The issue here is that the field of engineering is a broad category that covers 
numerous and various specialties, some of which are only related through the 
basic principles of science and mathematics, e.g., nuclear engineering and 
aerospace engineering. Therefore, it is not readi.ly apparent that a general degree 
in engineering or one of its other sub-specialties; such as chemical engineering or 
nuclear engineering, is closely related to the disciplines listed above or that any 
and all engineering specialties are directly related to the duties and responsibilities 
of the position. 

Thus, contrary to the purpose for which the advertisement was submitted, the 
. posting does not indicate that a bachelor's degree in a specific specialty that is 
directly related to the occupation. is required. Thus, further review of the 
advertisement is not necessary. 

• An advertisement from for a Credit Risk Analyst III. The 
advertisement states that the employer exists to expand affordable housing and 
bring global capital to local comm~nities in order to . serve the U.S . housing 

. market. Its focus is on preventing foreclosures, making mortgages and rental 
housing as affordable as possible, and supporting the housing recovery. The 
advertised position "will . work under the U.S. Department of the Treasury's 
("Treasury") Making Home Affordable initiative." The petitioner did not provide 
any information to establish that the advertising compariy and ·the petitioner share 
the same general characteristics. The petitioner has not supplemented the record 
or provided any irlformation regarding which aspects or traits (if any) it shares 
with the advertising organization. Without further information, the advertisement 
appears to. be for an organization that is not similar tci the petitioner, and the 
petitioner has not provided any probative evidence to suggest otherwise. 

Moreover, it appears that the advertised position may be a more senior position 
· than the proffered position and it does not appear to be· parallel to the proffered 

9 Whether read with the statutory "the" or the regulatory "a," both readings denote a singular "specialty." 
Section 214(i)( I )(B) of the Act; 8 C.F.R. § 214.2(h)(4)(ii). Still, the .AAO does not so narrowly interpret 
th~se provisions to exclude positions from qualifying as s~cialty occupations if they permit, as a minimum 
entry requirement, degrees in more than one closely related specialty. As just stated, this also includes even 
seemingly disparate specialties provided the evidence of record establishes how each acceptable, specific 
field of study is directly related to the auties and responsibilities of the particular position. 
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position. The job posting is for a Credit Risk Analyst Ill. The position requires a 
bachelor's with 4+years of related experience. In addition, the advertisement 
states that a candidate must have. specialized knowledge and skills, including five 
years of credit risk experience in the mortgage industry. The .position is 
designated as a mid-level position. As previously noted, the petitioner designated 
the proffered position as a Levell, entry-level position in the LCA. Moreover, .as 
mentioned previously, the advertisement states that this individual will work on 
the employer's implementation of certain programs under the U.S. Depattment of 
the Treasury's Making Home Affordable initiative. Upon review of the posting, 
the petitioner has not sufficiently established that the primary duties and 
responsibilities of the advertised position are parallel to the proffered position. 

Moreo.ver, the ad~ertisement states "a bachelor's degree or equivalent'~ as · a 
requirement, but contrary to . the purpose for which the advertisement . was 
submitted, the posting does not indicate that a bachelor's degree in a spec~f'ic 

specialty is required. Thus, further revieW of the advertisement is not necessary. · 

• A job posting from for a Credit'Analyst position. Manpower is 
described as the global leader in contingent and permanent staffing. The job 
category is banking/real estate/mortgage professionals, but the advertisement does 
not provide further information regarding the actual employer. The petitioner has 
not S\.lpplemented the record or provided any information regarding which aspects 
or traits (if any) it shares with · the advertising organization. The record of 
proceeding -is devoid of sufficient information to make a legitimate comp·arison of 
the ·actual advertising employer to the petitioner. Thus, further review of the 
advertisement is not necessary. 

• An advertisement from for a Credit Analyst I position. No further 
information regarding the advertising employer was provided. The petitioner did 
not provide any 

1

additional information to establish that the advertising company 
and the petitioner share the !;arne general characteristics. The petitioner has not 
supplemented the record or provided any information regarding which aspects or 
traits (if any) it shares with the advertising organization. Thus, f~tther review of 
the advertisement is not necessary. 

As the documentation does ' not establish that the petitioner has met this prong of the regulations. 
further analysis regarding the specific information contained in each of the job postings is not 

. necessary. That is, not every deficit of every job posting has been addressed. 

The job advertisements do not establish that the proffered position qualifies as a specialty 
occupation under this criterion of the regulations. Further, it must be noted that even if all of the job 
postings indicated that a bachelor's degree in a specific specialty, or its equivalent, is common to the 
industry in parallel positions among similar organizations (which they do not), the petitioner fails to 
demonstrate ·what statistically valid inferences, if any, can be drawn from the advertisements with 
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regard to determinin~ the common educational requirements for entry into parallel positions in 
similar organizations. 0 

· . 

Again, the AAO acknowledges that the record of proceeding contains an opm1on letter from 
Professor In the letter, Professor relies on a web search for credit analyst 
positions to conclude that "firms similar to the petitioner's routinely recruit and ·employ · only 
degreed individuals in this specialty." He discusses 10 positions by listing the job title and the . 
names of organizations, as well as a brief excerpt of the duties and the educational requirements. 
However, as previously discussed, to establish that an organization is similar, the petitioner must 
demonstrate the advertising organization shares the same general characteristics with it. Without 
such evidence, documentation submitted is generally outside the scope of consideration, which 
encompasses only organizations that are similar to the petition.er. Here, Professor does 
not provide sufficieiu information regarding the advertising organizations to conduct a legitimate 
comparison of the organizations. 11 Thus, the documentation does not meet this prong of regulation. 

Further, as discussed earlier, given that there is no indication that the advertisements were randomly 
selected, the validity of any such inferences could not be accurately determined even if the sampling 
unit were sufficiently large. See id. at 195-196 (explaining that "[r]andom selection is the key to 
[the] process [of probability sampling]" and that "random selection offers access to the body of 
probability theory, which provides the basis for estimates of population parameters and estimates of 

19 According to the Handbook's detailed stattstacs on dedit analysts, there were approximately 59,140 
persons employed as· credit analysts in 2010. Handbook, 2012-13 ed., available at 
http://www .bls.gov/oes/currentloes 132041.htm#(2) (last accessed February 13, 20 13). Based on the size of 
this relevant study population, the petitioner fails to demonstrate what statistically valid inferences, if any, 
can be drawn from the postings with regard to determining the common educational requirements for entry 
into parallel positions in. similar organizations in the industry. See generally Earl Babbie, The Prauice of' 
Social Research 186-228 ( 1995). Moreover, given that there is no indication that the adve1tisements were 
randomly selected, the validity of any such inferences could not be accurately determined even if the 
sampling unit were sufficiently large. See id. at 195-196 (explaining that "[r]andom selection is the key to 
lthej process [of probability sampling]" and that "random selection offers. access to the body of probability 
theory, which provide~ the basis for estimates of population parameters and estimates of en·or"). · 

As such, even if the job announcements supported the finding that organizations similar to the petitioner in 
its industry commonly require, for positions parallel to the one here proffered, at least a bachelor's or higher 
degree in a specific specialty, or its equivalent, it cannot be found that such a limited number of postings that 
appear to have been consciously selected could credibly refute the statistic~based findings of the Handbook 
published by the Bureau of Labor Statistics that such a position does not normally require at least a 
baccalaureate degree in a specific specialty for entry into the occupation in the United States. 

11 Professor references several -websites for the job postings. However, he . did not submit 
printouts of the job postings. If the professor wished for the director and the AAO to review the information 
he should haye provided printouts of the job postingS. The director and the AAO are not required to attempt 
to locate the various job postings by searching the Internet for these links. Notably, the content of the links 
may have changed since Professor accessed the sites. Furthermore, the director and the AAO 
are not required to access unknown sites, which may inadvertently result in computer security risks or 
viruses. 
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error"). Moreover, as previously discussed; the AAO finds that the opinion letter does not merit 
probative weight towards satisfying any criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) or establishing 
the proffered po~ition as a specialty occupation. 

In addition, counsel also submitted a letter from Mr. the Chief.Operating Officer of 
The letter is dated April 12, 2012. However, contrary to the purpose 

for which the letter was submitted, it does not establish the proffered position qualifies as a 
specialty occupation. 

In the letter, Mr. states. that " , is engaged in Home Mortgage." 
While Mr. claims that _ is engaged in home mortgage, the record 
does not contain any other information or evidence to establish the organization is similar and in the 
same industry as the petitioner. The letter lacks sufficient information regardir1g 

to conduct a meaningfully substantive comparison of its business operations to the 
petitioner. The petitioner and Mr.. failed to provide any suppleJ?ental information to est:.1blish 
that the organization is similar to the petitioner. Thus; from the onset, Mr. has not met this 
prong of the regulations. 

Mr. claims that "[d]ue to my intimate knowledge of and extensive experience in, the mortgage 
origination industry, I am qualified to make the following statements." He then asserts that the 
position of a credit analyst "requires a strong background of quantitative calculations and qualitative 
analysis to examine the variou~ situations present and to conclusively determine the action needed 
to be taken by the company." Mr. concludes that a "bachelor's degree in finance or related is 
a minimum qualification for the credit analyst position in [the] mortgage industry." 

The AAO notes -that Mr. did not identify the specific elements of his knowledge and 
experience that he may have applied in reaching his conclusions here. He did not indicate t,at he 
relied on any authoritative sources to support his assertions. Mr~ did not include the results of 
outside formal surveys, research, statistics, or any other objective quantifying information to 
substantiate his opinions. Notably, his opinions are not supported by independent, objective 
evidence demonstrating the manner in which. he reached such conclusions. Mr. asserts a 
general industry educational standard without referencing any supporting authority or any empirical 
basis for the pronouncement. 

Furthe1more, the _.AAO observes that Mr. did not provide any documentary evidence to 
· corroborate that he currently or in the past employed individuals in parallel positions to the 
proffered position, nor did he provide any documentation to substantiate the claimed academic 
requirements. He failed to submit any probative evidence of the company's recruitment and hiring 
practices. 

Further, Mr. letter does not cite specific instances in which his past opinions have been 
accepted or recognized as authoritative on this particular issue. There is no indication that he has · 
published any work or conducted any research or studies pertinent to the educational requirements 
for "credit analyst" positions in the petitioner's industry for similar organizations, and no indication 
of recognition by professional organizations that he is an authority on those specific requirements. 
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The AAO further observes that the letter . contains no evidence that it was based on. scholarly 
research conducted by Mr. in the specific area upon which he is opining. Mr. makes 
general .claims about the educational·requirements .for credit analysts but he does not provide a 
substantive, analytical basis for his opinion and ultimate conclusion. 

In summary, and for each and all of the reasons discussed above, the AAO concludes that the 
affidavit rendered by Mr. is not probative evidence to establish the· proffered position as a 
specialty occupation. The cQnclusions reached by Mr. lack the requisite specificity and detail 
and are not supported by independent, objective evidence demonstrating the manner in which he 
reached such conclusions. There is an inadequate factual foundation established to support the 
opinion. As such, neither the findings. nor · the ultimate conclusions are worthy of any . deference. and 
the opinion letter is not probative evidence towards satisfying any criterion of the regulation at 
8 C.F.R. § 214.2(h)(4)(iii)(A). 

Thus, based upon a complete review of the record,. the petitiOner has not established that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to 
the petitioner's industry in positions that are ·both: (1) parallel to the proffered position; and (2) 
located in organizations that are similar to the petitioner~ For the reasons discussed above, the 
petitioner has not satisfied the first alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO will next consider the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2), 
which is satisfied if the petitioner shows that its particular position is so complex or unique that it 
can be performed only by an individual with at least a bachelor's degree in a specific specialty, or its 
equivalent. :_ 

} 

To begin with and as discussed previously, the petitioner itself does not require at least a 
baccalaureate degree in a specific specialty, or its equivalent. That is, the petitioner stated that "the 
minimum education, training and experienc.e necessary to perform such a job would be a Bachelor's 
degree." The AAO here reiterates that the degree requirement set by the statutory and regulatory 
framework of the H-lB program is not just a bachelor's or higher degree, but such a degree in a 
specific specialty that is directly related to . the duties and responsibilities of the position. See 
214(i)(l)(b) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). · 

In the instant case, the petitioner and its counsel state that the proffered position involves complex 
and/or unique duties. For example, the petitioner references "the complex nature of this position." 
Additionally, the petitioner claiins that it is "the number one Mortgage Broker by volume in the Los 
Angeles area. II Further, the petitioner states that it is i'the second . largest correspondent lender by 
volume with and the total loan volume fromJanuary 2011 to March 2012 totaled at 
$690 million. The petitioner asserts that as "a necessity for a mortgage loan institution that 
processes close to $700 million in 15 months, retaining the services of a Credit Analysts is or 
critical importance." The petitioner further adds that "complexity and professional knowledge I isJ 
needed to perform the position of Credit Anal1yst." .· . . 

TheAAO reviewed the record of proceeding and acknowledges that the petitioner submitted a copy 
· of its 2010. U.~. Income Tax Return. Further, thepetitioner also submitted two letters, which it 
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claims are sa!Jlples of the beneficiary's work product, regarding · clients' financial viability. In 
addition, the petitioner provided its organizational chart. The AAO finds· that while · the 
documentation provides ·some insights into the petitioner's business activities, the e·vidence does not 
establish th_at the proffered position is so complex or unique that it can be performed only by an 
individual with · at least a bachelor's degree in a specific specialty, or its equivalent , even in the 
context of the petitioner's business operations. 12 

· · . . . 

The AAO finds that the petitioner has not provided sufficient documentation to support a claim that 
its particular position is so complex or unique that it can only be performed by an individual with a 
baccalaureate or higher degree in a specific specialty, or its equivalent. This is further evidenced by 
the LCA submitted by the petitioner in support of the instant petition .. The LCA indicates a wage 
level at a Le.vel 1 (entry level) wage. As previously mentioned, the wage-level of the proffered 
position indicates that the beneficiary is only required to have a basic understanding of the 
occupation; · that she will be expected to perform routine tasks that require limited, if any, exercise 
of judgment; that she will be closely supervised and her work closely monitored and reviewed for 
accuracy; and that she will receive specific instructions on required tasks and expected results. 
Without further evidence, it is simply not credible that the petitioner's proffered position is complex 
or ·unique as such a position would likely be classified at a higher-level, such as a Level IV (fully 

. competent) · position, requiring a significantly higher prevailing wage . . For example, a Level IV 
(fully competent) position is designated by DOL for employees who "use advanced skills and 
diversified knowledge to solve unusual and complex problems.'" 3 

It is further noted that although the petitioner asserts that a bachelor's degree is required to ·perform 
the duties of the proffered position, the petitioner failed to sufficiently demonstrate how the duties 
require the theoretical and practical application of a body of highly specialized knowledge such that 
a bachelor's or higher degree in a specific specialty, or its equivalent, is required to perform them . 
That is, the record of proceeding does not establish that the petitioner's requisite knowledge for the 
proffered position can only be obtained through a baccalaureate ·or higher degree program in a 
specific specialty, or its equivalent. The petitioner did not submit information relevant to a detailed 
course of study leading to a specialty degree and did not establish how such a cmTiculum is 
necessary to perform the duties it claims are so complex or unique. While a few related courses 
may be beneficial, or even ·required; in performing certain duties of the position, the petitioner has 
failed to demonstrate how an established curriculum of such courses leading to a baccalaureate or 
higher degree in a specific specialty, or its equivalent, is required to perform the duties of the 
proffered position. 

The description of the duties does not specifically identify any tasks that are so complex or unique 
that only a specifically degreed individual could perform them. That is, the petitioner failed to 
establish how the beneficiary's responsibilities and day-to-day duties are so complex or. unique that 

12 The AAO recognizes that the petitioner submitted a letter from Professor and a letter from 
However, as previously discussed in detail the AAO finds that the advisory opinion letters are 

not probative of any criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A). 
1
} For additional informatiori regarding wage levels as defined by DOL, see Employment and Training 
Administration (ETA), Prevailing Wage Detennination Policy Guidance, Nonagricultural Immigration 
Programs (Rev. Nov. 2009), at http://www.foreignlaborcert.doleta.gov/pdf/Policy_Nonag_Progs.pdf. 



(b)(6)

Page 28 

the position can be performed only by an individual with a bachelor's degree in a specific specialty, 
or its equivalent. The record lacks sufficiently detailed information to distinguish the proffered 
position as more complex or unique from· other positions that can be performed by persons without 
at least a bachelor's degree in a specific specialty or its equivalent. The petitioner has not credibly . . 

demonstrated that this position, whicli the .petitioner characterized in the LCA as an entry-level 
position, is so complex or unique that it can be performed only by an individual with at least a 
baccalaureate degree in a specific specialty, or its equivalent. Thus, based upon the record of 
proceeding, including the LCA, it does not appear that the proffered position· is so complex or 
unique that it can only be performed by an individual who has completed a batcalaureate program 

-in a specific discipline that directly relates to the proffered position. 

The AAO observes that the petitioner has indicated that the beneficiary is "highly qualified for this 
position" and noted the beneficiary's educational background and current employment at the 
petitioner's company. However, the test to establish a position as a specialty occupation is not the 
experience or education of a proposed beneficiary, but whether the position itself requires the 
theoretical and practical application of a body of highly specialized knowledge obtained by at least 
baccalaureate-lev~l knowledge in a specialized area. The petitioner does not explain or clarify at 

. any time in the record which of the duties, if any, of the proffered position would be so complex or 
unique ' as to be distinguishable from those of similar but non~degreed or non-specialty degreed 

·employment. Upon review of the record of proceeding, the AAO finds that the petitioner has failed 
to establish the proffered position as satisfying the second prong of the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(2). 

The third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A) entails an employer demonstrating that it 
normally requires a bachelor's degree in a spedfic specialty, or its equivalent, for the position. The 
AAO usually reviews the petitioner's past recruiting and hiring practices, as well as information 
regarding employees who previously held the position. 

To satisfy this criterion, the record must establish that a petitioner's imposition of a degree requirement 
is not merely a matter of preference for high-caliber candidates but is .necessitated by performance 
requirements of the position. In the instant case, the record does not establish a prior history of 
recruiting and hiring for the proffered positiorl only persons with at least a bachelor's degree, or the 
equivalent, in a specific specialty. . . 

. . 
. While a petitioner may believe or otherwise assert that a proffered position requires a specific . . 

degree, that opinion alone without corroborating evidence cannot establish the position · as a· 
specialty occupation.' Were USCIS limited solely to reviewing a petitioner's claimed self-imposed 
requirements, then any individual with a bachelor's degree could be brought to the United States to 
perform any occupation as long as the petitioner artificially created a token degree requirement, 
whereby all individuals employed in a particular position possessed a baccalaureate or higher 
degree in the specific specialty or its .. equivalent. See Defensor v. Meissner:, 201 F.3d at 388. In 
other words, if a petitioner's stated degree requirement is only designed to artificially meet the 
standards for an H-1 B visa and/or to underemploy an ·individual in a position for which he or she is 
overqualified and if the proffered position does not in fact require such a speCialty degree or its 
equivalent to perform its duties, the occupation would not meet the statutory or regulatory definition 
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of a specialty occupation. See§ 214(i)(l) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defining the term 
"specialty occupation") .. 

To satisfy this criterion, the evidence of record must show that 'the specific performance 
requirements of the position generated the recruiting and hiring history. A petitioner's perfunctory 
declaration of a particular educational requirement will not mask the fact that the position is not a 
specialty occupation. USC IS must examine the actual employment requirements, and; on the .basis 
of that examination, determine whether the position qualifies as a ·specialty occupation. See 
gene;ally Defensor v. Meissner, 201 F. 3d 384. In this pursuit, the critical element is not the title of 
the position, or the fact that an employer has routinely insisted on certain educational standards, but 
whether performance of the position actually requires the theoretical and practical application of a 
body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the 
specific specialty as the minimum for entry into the occupation as required by the Act. To interpret 
the regulations any other way would lead to absurd results: if USCIS were constrained to recognize 
a specialty occupation merely because the petitioner has an .established practice of demanding 
certain educational requirements for the proffered position - and without consideration of how a 
beneficiary is to be specifically employed - then any alien with a bachelor's degree in a specific 
specialty could be brought into the United States to perform non-specialty occupations, so long ·as 
the employer required all such employees to have baccalaureate or higher degrees. See id. at 388. 

The petitioner stated in the Form 1-129 petition that it was established in 1989 (approximately 22 
years prior to the submission of the H~ lB petition) and that it has 22 employees. The petitioner did 
not state the total number of people it has employed in the position. In response to the RFE, the 
petitioner submitted an organizational chart, whiCh· indicates that the petitioner employs two other 
credit analysts : The petitioner also . submitted their resumes. However, the AAO notes that the 
resumes do not indicate that the individuals are employed by the petitioner. Moreover, the resumes 
represent a claim regarding the individuals educational credentials, rather than evidence to support 
that claim. · · 

Notably, the petitioner did not submit probative evidence establishing the individuals are empl<;>yed 
by the petitioner (e.g., pay records, wage reports) and documentation regarding their academic 
credentials (e.g., transcripts) as requested in the RFE. Moreover, the petitioner failed to provide the 
job duties and day-to-day responsibilities of the positions that it claims are the same or. similar as 
the proffered position. The petitioner did not provide any information regarding the compiexity of 
the job duties, supervisory duties (if any), independent judgment required or the amounr of 
supervision received. Accordingly, aside from the general job title "credit analyst," it is unclear 
whether the duties and responsibilities of these individuals are the same or related to the proffered 
position. Furthermore, the AAO observes that the petitioner did not submit any documentation 
regarding its recruiting practices. Thus, the submission of these two resumes is not probative in 
establishing this criterion of the regulations. 

Upon review of the record, the petitioner has ilot provided sufficient evidence to establish that it 
normally requires at least a bachelor's degree in a specific specialty, or its equivalent, for the 
proffered position. Thus, the petitioner has· not satisfied the third ,criterion of 8 CF.R. 
§ 214.2(h)( 4 )(iii)(A). . 
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The fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish that the nature 
of the specific duties is so specialized and. complex that the knowledge required to perform them is 
usually associated with the attainment of a baccalaureate or higher degree in a specific. specialty, or · 
its equivalent. · . 

. . 

The AAO acknowledges that the petitioner and it~ counsel may believe that ·the proffered ·position 
qualifies as a specialty occupation under this criterion of the regulations. Furthermore, in support of 
the petition, the petitioner provided copies of financial documents (2010 tax return); an 
organizational chart; and two letters representing the beneficiary's work product. · On appeal, 
counsel asserts that the "ServiCe's denial failed to give due consideration to the detailed job 
descriptions provided by the petitioner, and the nature and size of the petitioner's business 
operations, which, in combination, clearly demonstrate that :the beneficiary will primarily perform 
the specialized and complex duties of a Credit Analyst." 

~·· 

Upon review of the record of proce·eding, the AAO finds that the petitioner did · not submit sufficient 
information about its business operations or the proffered position to establish that the natul·e· of the 
specific duties of the proffered position is so specialized and complex that the knowledge required 
to perform them is usually associated with a bachelor's degree or higher in a specific specialty, or its 
equivalent. 14 That is, relative specialization and complexity have not been developed by the 
petitioner as an aspect of the proffered positio~. ·In the instant case, the proposed duties have not 
been described with sufficient specificity to establish that they are more specialized and complex 
than positions that are not usually .associated with at least a bachelor's degree in a specific specialty 
or its equivalent. 

The AAO incorporates its earlier discussion and analysis regarding the duties of the proffered 
position; and the designation of the proffered position in the LCA as a low, entry-level position 
relative to others within the occupation. The petitioner designated the position as a Level I position 
(the lowest of four assignable wage levels), which DOL indicates is' appropriate for "beginning level 
employees who have only a basic understanding of the occupation." Without further evidence, it is 
simply not credible that the petitioner's proffered position is one with specialized and complex 

. duties as such a position would likely be classified at a higher-level, such as a Level IV position, 
requiring a significantly higher prevailing wage. A Level IV (fulfy competent) position is 
designated by DOL for employees who "use advanced skills and diversified knowledge to solve 
unusual and complex problems." 

The petitioner has submitted inadequate probative evidence to · satisfy this critei'ion of the 
regulations. Thus, the petitioner has not established that the duties of the position are so specialized · 
and complex that the knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree in a specific specialty, or its equivalent. The AAO, 
therefore, concludes that the petitioner failed to satisfy the criterion at 8 C.F.R. 
§ 2l4.2(h)( 4)(iii)(A)( 4). 

14 Again, the. AAO acknowledges that the petitioner provided letters from Professor and 
However, as previously discussed in detail the AAO finds .that the advisory opinion letters are not 

probative of any criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A). 
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For the reasons related in the. preceding discussion, the petitioner has failed to establish that it has 
satisfied any of the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) and, therefore, it cannot be found that 
the proffered position qualifies as a specialty occupation. The appeal will be dismissed and th~ 
petition denied for this reason. 

As previously mentioned, an application or petition that fails to c~~ply wit~ the technical 
requirements of the law may be denied by the AAO even if the service center does not identify all 
of the grounds for denial in the initial decision. See Spencer Enterprises, In(. v. United Suites, 229 
F. Supp~ 2d 1043, afj'd, 345 F.3d 683; see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) 

. (noting ~hat the AAO conducts appellate review on.a de novo basis). 

Moreover, when the AAO denies a petition on· multiple alternative grounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's· 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, qffd. 
345 F.3d 683. 

'(he petition will_ be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, 
that burden has not been met. 

ORDER: · The appeal is dismiss'ed. The petition is denied. 


