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. DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is 
now on appeal before the' Administrative Appeals Office (AAO). The appeal will be dismissed. 
The petition will be denied. . · · 

On the Forin 1-129 visa· petition, the petitioner describes itself as a computer software developing 
and consulting firm established in 1997. In order to employ the beneficiary in what it designates as 
a computer programmer position, the petitioner seeks-to classify him as a nonimmigrant worker in a· 
specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. § 1}01(a)(15)(H)(i)(b). - · ' 

- . 
The director denied the petition, finding that the petitioner failed (1) to establish that the proffered 
position qualifies as a .specialty occupation in accordance with the applicable statutory and 
regulatory provisions; (2) to comply with the itinerary requirement at 8 C.F.R. § 214.2(h)(2)(i)(B);_ 
and (3) to provide a validLabor Condition Application (LCA) that corresponds to the petition. on' 
appeal, the petitioner asserts that the director's bases for denial of the petition were erroneous and 
contends that it satisfied all evidentiaryrequirements. 

I 

The record of proceeding before the AAO contains: (1) the · Form 1-129 and supporting 
documentation; (2) _the director's request for evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the notice of decisiop; and (5} the Form I-290B and supporting mateiials. The AAO 
reviewed the record in its entirety before issui~g its decision. · 

For the reasons that will be discussed b,elow, the AAO agrees with the director that the petitioner 
has not established eligibility forth~ benefit sought. Accordingly, the director's decision will not be 
disturbed. The appeal .will be dismissed. The petition will be denied, 

The first issue for consideration is w,pether the petitioner's proffered position qualifies as a specialty 
occupation. To meet its burden · of proof in this regard, the -petitioner must establish that the 
empJoymenf it is offering to the beneficiary meets the applicable. sratutory and regulatory 
requirements~ r 

Section 214(i)(l) of the Act, · 8_ U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

_(A) _ theoret~cal and practical _application . of a body of highly specialized 
knowledge, and· 

. (B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a miniinumfot entry into the occupation in the United States. 

The reguiatiqn at 8 C.'f.R. § 2l4.2Ch)(4)(ii) states, in pertinent part, the foilowing: 

Speci~lty occupation means an occupation which [(1)] requires theoretical and 
practical application of a body Of highly specialized kn~wledge in fields of human 
endeavor· including, but no't limited to, architecture, engineering, mathematics, 
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physical scieQces, social sciences, medici~e and pealth, . education, business 
specialties, accounting, .law, theology, and the arts,· and which [(2)] requires the 
attainment of a bachelor's· degree or higher in .a :specific specialty, or its equivalent, 
as a minimum for entry into the occupation in ihe United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position 
must also meet one ofthe following .criteria: · . · · · 

( 1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; · 

(2) The degree requirement . is common to . the industry in parallel . posltlOnS 
among 'similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it. can be · performed 
only bY; an individmil with. a degree; 

. . 
( 3) The e~ployer normally requires a degr.ee or its equivalent for the position; or 

(4) The ·nature of the specific. duties [is] so specialized and complex that 
knowledge required. to perform the duties is usually assoCiated with the 
attaipment of a baccalaureate or higher degree. 

As q thr~shold issue, 1t is noted that 8 c.F:R. § 214.2(h)(4)(iii)(A) must logically be .read together 
with section 214(i)(l} of the Act and 8 C.ER. § 214.2(h)(4)(ii); In other words, this regulatory 
language must be con~trued in harmony with the thrust of the related provisions and with the statute 
as a whole. SeeK Mart Corp. v. Cartier, Inc:, 486 U.S. 281, 291 (1988) (holding that construction 
of language which takes into account the design of the statute as a whole is preferred); see also 
COlT Indepe~dence Joint Venture v. Federal Sav. and Loan Ins. Corp:, 489 U.S. 561 (1989); 
Matter of W-F-, 21: I&N Dec . . 503 .(BIA 1996). As such, the criteria stated in 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 

, meet the statutory and regulatory definition of specialty occupation: To otherwise interpret this 
· sectidn as stating the : necessary and sufficient conditions for meeting the definition of specialty 
occupation would iesult in particular positions meeting a condition under .8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. ·See Defensor v. Meissner, 201 
F.3d 384, 387 (5th. Cir. · 2000). To avoid this illogical and absurd result, 8 C.F.R. 
§ 2l4.2(h)(4)(i1i)(Aj m,ust therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

. .1:· . 

Consonant with section_'214(i)(l)ofthe Act and the regulation at 8 C.F.R. §.·214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services· (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214~2(h)(4)(iii)(A) to mean not just any baccalaureate or 'higher degree, but 
one in~ specific specialty that is directly related to the proffered position~ See Royal Siam Corp. v. 
Chertoff, 484 F.3d 1:39, 147 (1st Cir. 2007) (describing "a degree requirement ·in a specific 
specialty" as . "one tha:t relates directly to the duties and responsibilities of a particular position"). 
Applying this standard, USCIS regularly approves H-'lB petitions for qualified aliens who are to be 
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employed as engineers, computer scientist~; certified public accountants, college professors, and 
other such occupations: These professions, for which petitioners . have regularly been able to 
establish, a minirrium entry requirement in the United States of a baccalaureate or higher degree in· a 
specific specialty or its equivalent directly related to the duties and responsibilities of the particular 
position, fairly represent the types of specialty occupations that .Congress contemplated when it· 
created the H-1B visa category. · · 

In the petition signed on June 28, 2011 ~nd supporting documentation; the petitioner indicates that it 
wishes to employ the beneficiary as a computer programmer on· a full-time basis at the rate of pay 
of $52,500 per yeaL In the support letter dated June 28, 2011, the petitioner states that the · 
beneficiary will be employed to perform th~ following duties: 

[The beneficiary] will be responsible for the development of J ava/J2EE front· end 
components using Struts framework. He will be involved in the Database designing, 
Analyzing requirements, Entity Relationship Mode Creating .tables. He will also be 
responsible for Weblogic Server Administration. He will install BEA Web Logic 
Server, cr~ate~d config~re Domains, Clusters, and Me~saging Bridges. He will be 
involved in the various support ta.sks for th~ Exchange as well as Gateway and 
involved in mriny enhanceme!lt work developed in JSP, Servlets. 

The petitioner also states that' "[d]ue to the technical nature of the duties to be performed by [the 
petitioner's] Computer Progranitner, the position requires the incumbent to possess at minimum a 
Bachelor's degree in Engineering, or a related disciplipe." The ·petitioner further claims that all of 
its computer programmers "satisfy such an education prerequisite." · 

' . . 

With the initial: petiti'on, the petitioner submitted a copy ·of the beneficiary's foreign degree and 
transcript, as well as: a credential evaluation from The Trustforte Corporation. . The evaluation . 

. indicates that the beneficiary's foreign education is equivalent to a U.S. bachelor of science degree 
. ' . ' 

in engineering. 

In ad.dition, the petiti~mer submitted an LCA in support of the instant H-1B petition. The AAO 
notes that the LCA'. designation for the proffered pos.ition corresponds to · the occupational 
classification of "Corhputer Programmers" -:- SOC (ONET/OES Code) 15-1021.00, at a Level I 
(entry level) wage. . · ' 

Upon review of . the ·:above job duties, the AA.b notes that the petitioner did · not provide any 
information wit:P regard to the. order of importance aJld/or frequency of occurrence with which the 
beneficiary will ,perform the function,s and tasks. Thus, the petitioner failed to specify w~ich tasks 
were major functions ' of.the proffered position and it did not establish the frequency with which 

· each ofthe duties would be perfornied (e.g., regularly; periodically or at irregular intervals). As a 
result, the petitioner did not establi~h the primary and essential furtctions ofthe proffered position. . . . . . 

The AAO further notes that the petitioner's job description for the proffered position is genenilized 
and generic a$ the p'etitioner fails to · convey either the subst~ntive nature of the· work that the 
beneficiary would act~ally perforill, any particular body of highly specialized knowledge that would 

. ('. 
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have to be theoretically and practically applied to perform it, or the educational level of any such 
, knowledge that may be necessary. The responsibilities for the proffered position contain 
generalized functions without providing sufficient information regarding the particular work, and­
associated educational_requirements, into which the duties would manifest themselves iri their day­
to-day performance within the petitioner's business operations. Furthermore, the petitioner did not 
provide sufficient documentation to substantiate the job duties and responsibilities of the proffered 
position. 

'. 

The petitioner failed to provide sufficient details regarding the nature and scope of the· beneficiary's 
employment or any substantive evidence regarding the actual: work that the beneficiary would 
perform. ·Without a meaningful job description, the record lacks. evidence sufficiently concrete and 
informative . to demonstrate that the proffered position requires a specialty occupation's level of 
knowledge in a specific specialty, .The tasks as described fail to communicate (1) the actual work 

. that the beneficiary would perform, (2) the complexity, uniqueness and/or specialization of the 
tasks, and/or (3) the correlation between that work and a need for a particular level education of 
highly specialized. knowledge in a specific specialty. The petitioner's assertion with'regard to the 
educational requirement is.conclusory and tinpersuasive, as it is not supported by the job description· 

. or substantive evidence. , 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued an RFE on November 17. 2011. The petitioner was asked to submit proqative evidence to 
establish that (1) the beneficiary qualifies for the proffered posidon; and the petitioner has specialty 
occupation work available for the entire requested H-1B validity period.· The director outlined the 
specific evidence to be submitted. 

On December 16, 2011, counsel responded by submitting ,a brief and additional evidence. 
Specifically, counsel s'ubmitted, in part, ( 1) a credential evaluation from New York City College of 

·Technology, which indicates that the beneficiary's foreign education ahd work experience amount to 
I • . • 

the equivalent of a U.S. bachelor's degree in information technology and engineering; (2) 
• photographs of the petitioner's premises; (3) printouts from its website; (4) information regarding its 

performance/salary review process; (5) organizational charts; (6) financial documents, including 
copies of.its federal taxes; and (7) a Development Plan Document entitled "HRMS Phase II." 1 

. ·. . . 

The AAO observes that in the December 15, 2011 brief, counsel indicates that "the position requires 
the incumbentto possess at minimum a B~chelor's degree in Information Technology, Engineering, 

· or a related discipline/' Counsel f4rther claimed that all of the petitioner's computer programmers 
"satisfy such education prerequisite." 

1 The AAO notes that the'Development.Pl<in Document submitted by_ counsel is dated after the Form I-129 
petition was submitted to USCIS. In the appeal, counsel claims that the "in-house project 

·existed at the time of the initial filing." However, the petitioner and counsel did not provide documentary 
evidence to substanti<i:t~ the · claim. The p~titioner must establish eligibility at the time of filing the 
nonimmigrant visa petitl~n. 8 C.F.R. § 103.2(b)(l). A visa petition may not be approved at a future date 
after the petitioner or b~neficiary becomes eligible _under a: new set of facts. Matter. of Michelin Tire Corp., 
17 I&N Dec. 248. 
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In response to the RFE, ·counsel references the document and states· that - the 
beneficiary will be assigned to work on the project The AAO reviewed the document and notes 
that it contains information regarding the roles and re~ponsibilities of the project team. The team 
roles provided in the document are the following: Proj~ct Ma~ager; Systems Analyst; Technical 
Team Lead; Senior ~ava Developer; Java Developer; and Graphics Design_er. The proffered• 
position of "Computer programmer" does riot appear as a position for the project. No explanation 

· was prov~d~d. The record is devoid of evidence clarifying whether the petitioner's "Computer 
Programmer" position is the same or another position entirely tijan any of the team roles described· 
in the document. The AAO will not "guess" oi: assume that the proffered position 
is encompassed by one of the tea~ roles; It is the petitioner's obligatioiJ. to fully clarify such 
inconsistencies in the record with documentary evidence. Moreover, the AAO notes that the 

document provides the requirements for each of the te\lm roles, For example, the project 
. manager is required to possess "5-8 years experience as Project Manager." However, none of the 

positions requires a baccalaureate (<?rhigher degree) in a specific sp~cialty, or its equivalent. · · 

. The director reviewed the documentation and found it insufficient to establish .eligibility for the 
. benefit sought. The director denied the petition on J:;muary 10,2012. The petitioner submitted an 
appeal of the denial -, of the H-1B petition. With the appeal brief, the petitioner resubmitted 
documents previously provided to USCis:, both with the initial petition and in response to the 
director's RFE. ' · · · 

The issue before the AAO is whether the petitioner has provided sufficient e:vidence to establish that 
it would employ the beneficiary in a specialty occupation position. To make this deterinination, the 
AAO turns 'to the record. of proceeding: To ascertain the intent of a petitioner, USCIS must look to 
the Form I-f29 and the documents filed in support of the petition. It is only in this manner that the 
agency can determine the exact position offered, the location of employment, the proffered wage, et 

· cetera. The regulatiop_at 8 C.P.R. § 214.2(h)(4)(iv) provides that "[a]n H-1B petition involving a 
specialty occupation shall be accompanied by [ d]ocumentation . ; . or any other required evidence 
sufficient to establish that the services the beneficiary is to perform are in a specialty 
occupation." 

The AAO reviewed the record in its eri.t.irety and will make some findings that are mat~rial to this 
decision's applicati()n of the H-lB statutory and regulatory framework to the proffered position as 
descdbed in the recor~ of proceeding. . . 

It . IVUSt first · be not~d that the petitioner has provided inconsistent ·information regarding the 
minimum requirements for the proffered .position,. In the initial submission, the petitioner stated 
that the proffered position requires a. bachelor's degree in engineering or a related discipline.2 

Thereafter! in: resp<;>n_se to the RFE, counsel claimed that "the: position requires the incumbent to 

2 The petitioner' states that · a bachelor's degree · in engineering is ~~ceptable for the ·<;:omputer programmer 
position: The issue her~ i~ that the field of engineering is a broad category that covers numerous and various· 
specialties, some of which are only related through the basic principles of science and mathematics, e.g., 
nuclear engineering and aerospace en·gineering. Therefore it is riot readily apparent that a general degree in 
engineering or one of ' its other sub-specialties, such as chemical engineering or nuclear engineering, is 
directly refated·to the duties and responsibilities of the particular position proffered in this matter . 

. · . ' . . 

I . 
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. . . . . 

possess at minimum a Bachelor's degree in Information Technology, Engineering, or a related 
discipline. (Emphasis.added.)" No explanation for the variance was provided.3 

In general, provided the specialties are closely related, e.g., chemistry and biochemistry, a minimum 
of a bachelor's or higher degree in more than one specialty is recognized as satisfying the "degree in 
the specific specialty" requirement of section 214(i)(l)(B) of the Act. In such a case, the required 
"body of highly s'pecialized knowledge" would essentially be the same. Since there must be a close 
correlation between the required "body ofhighly speGialized knowledge" and the position, however, 
a minimum entry requirement of a degree in two disparate fields, such as information technology 
and engineering (including any and all subspecialties), would not meet the statutory requirement 
that the degree be "in the specific specialty," unless the petitioner establishes how each field is 
directly related to the duties and responsibilities of the particular position such that the required 
"body of highly specialized knowledge" is essentially an amalgamation of these different 

·specialties. Section 214(i)(l)(B)of the Act (emphasis added). 

In other words, while the statutory "the" and the regulatory "a" both denote a singular "specialty," 
the AAO does not so narrowly interpret these provisions to exclude positions from qualifying as 
specialty occupations if they permit, as a minimum entry requirement, degrees in more than one 
closely related specialty. See section 214(i)(l)(B) of the Act; 8 C.F.R. § 214.2(h)(4)(ii). This also 
includes even seemingly disparate specialties providing the evidence of record establishes how each 
acceptable, specific field. of study is directly related to the duties and responsibilities of the 
particular position. 

Again, counsel states . that the minimum educational requirement for the proffered position is a 
bachelor's degree in information technology, engineering or a related discipline. It is not readily 
apparent that a general degree in engineering or one of its other sub-specialties, such as chemical 

. engineering or nuclear engineering, is closely related to information technology or (as previously 
mentioned) that engineering or any and all engineering specialties are directly related to the duties 
and responsibilities of the particular position proffered in this matter. 

Here and as indicated above, the petitioner, who bears the burden ~f . proof in this proceeding, 
simply fails to establish either (1) that the fields (information technology and engineering) are 
closely related fields, or (2) that the fields are directly related to the duties and responsibilities of the 
proffered position. Absent this evidence, it cannot be found that the particular position proffered in 
this matter has a norrrial minimum entry requirement of a bachelor's or higher degree in a spec~fic 
specialty, or its equivalent, under the petitioner's own standards. Accordingly, as . the evidence of 
record fails to establish a standard, minimum requirement of at least a bachelor's degree in a specific 
specialty, .or its equivalent, for entry into the particular position, it does not support the proffered 
position as being a specialty occupation and, in fact, supports the opposite conclusion. 

3 The petitioner and counsel have provided inconsistent information as to the academic requirements of the 
proffered position. It is incumbent upon the petitioner to resolve any inconsistencies in the record by 

. independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice 
unless the petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 
I&N Dec. 582, 591-92 (BIA 1988). 
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As the evid~nce of re~ord fails to establish how these dissimilar fields of study form either ·a body 
of highly specialized knowledge in a specific specialty, or its equivalent, the assertion that _the job 
duties of this particular position can be performed by an individual with a bachelor's degree in any 

·of these unrelated fields suggests that the proffered _position is · not in fact a specialty occupation. 
Therefore, absent eviclence of a. direct relationship between the claimed degrees required and the 
duties and responsibilities of the position, .. it cannot be. found that the proffered position requires 
anything more than a general bachelor's degree. 

. ' . 

_ As explained above, USCIS interprets the degree requirement ~t 8 C.F.R. § 214.2(h)(4)(iii)(A) to 
require a degree in a ~pecific speCialty that is directly related to, the proposed position. USCIS has 
consistently stated ' t~at, although a general-purpose bachelor's degree may be a legitimate 
prerequis.ite for a particular position, requiring such a degree, without more; will not justify a 
finding that a particular position qualifies for classificati9n as a ·specialty . occupation. See Royal 

. . 4 . . . .· . 
Starn Corp. v. Chertoff, 484 F.3d 147. . · . .. · . 

Moreover, based upon a review of the record of proceeding, the AAO finds that there are additional 
discrepancies and inconsistencies in the record of the proceeding with regard to the proffered 
position. This is exemplified by the wage level ~hosen by the petitioner in the LCA for the 
proffered position. 

As ·previously stated, the petitiOner submitted an LCA m support of the instant . petition that 
designated the proffered position . to corresponding · occupational category of "Computer 
Programmers"- SOC(QNET/OES) code 15-1021.00. The wage level for the proffered position in 
the LCA corresponds: to a Level I (entry). The prevailing wage source is listed in the LCA as the 
OES (OccupationalEmployment Statistics) OFLC (Office of Foreign Labor Certification) Online 
Data Center.5 The LCA was certified on June 28, 2011. The AAO notes that by completing and 

4SpecifiCally, the Unit.ed Sta:t~s Court ·~f Appeals for the First Circuit explained in Royal Siam that: 

/d. 

[t]lie courts and · the agency consistently have stated that, although a general-purpose 
bachelor's degree, such as a business administration degree, may be a legitimate .prerequisite 
for a particular ;position, requiring such a degree, . without more, will not justify the granting 

· of a petition f~)f an H-lB specialty occupation visa. . Se¢, e.g., Tapis Int'l v. INS, 94 
. F.S!Jpp.2d 172; 175:.. 76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66; cf Matter of 
Michael Hertz Assocs., 19 I & N Dec. 558, 560 ([Comm'r] 1988) (providing frequently cited 
analysis in connection with a conceptually similar provision). This is as it should be: 
elsewise, ·.:m employer could ensure the granting of a specialty occupation visa petition by . 

· the simple expedient of creating a generic {and essentially artificial) degree requirement. 

5 The Occupational Employment Statistics (OES) program produces employment and wage estimates for 
over 800 occupations. · See Burea1,1 of Labor Statistics, U.S. Department of Labor, on the Internet at 
http://www.bls.gov/oes/. The OES All Industries Database is available at the Foreign LaborCertification 
(OFLC) Data Center, which .includes the Online Wage Library for prevailing wage determinations and the 
disclosure databases for the temporary and permanent programs. · The Online Wage Library is accessible at 
htt))://www.flcdatacenter.com/. . 
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submitting the LCA, ahd by signing th~ LCA, the.petitioner attested that the information contained 
in the .LCA was tiue and accurate. 

Wage levels should be determined only after selecting the most relevant Occupational Information 
Network (O*NET) coqe classification: Thep, a prevaiJing wage determination is made by selecting 
one of four wage levels for an occupation based on a comparison ofthe employer's job requirements 
to the occupational requirements, including tasks, knowledge, skills, and specific vocational 
preparation (education', train,ing and ~xperience) generally required for acceptable performance in 
that occupation. · · 

Prevailing wage determinations start with a Level I (entry)· and progress to a wage that is 
commensurate with tl,lat of a Level II (qualified), Level III (experienced), or Level IV (fuily 

. competent) after considering the job requirements, experience, education, special . skills/other 
requirements and supervisory duties. Factors to be considered when determining the prevailing 
wage level for a position include the complexity of the job duties, the level of judgment, the amount 
and level of supervision, arid the level of understanding 'required to perform the job duties.6 The 
U.S. Department of Labor (DOL) emphasizes that these guidelines should not be implemented in a 
mechanical fashion and that the wage level shouid be comme11surate with the complexity of the 
tasks, independent judgment required, and amount of close supervision received. 

I • 

The wage levels· are defined in DOL's ''Prevailing Wage Determination Policy Guidance." A Level 
I wage rate is described .as follows: 

Level I (entry) wage rates· are assigned to job offers for beginning level employees 
who have only a basic understanding ·of the occupation. These employees perform 
routine tasks that require limited, if any, exercise of judgment. The tasks provide · 
experience and familiarization .with the employer's methods, practices, and 
programs: The employees may perform higher level work for training and 
developmental ·purposes. These employees work under close supervision and receive 
specific instructions on required tasks and results expected. Their work is closely 
monitored and :reviewed for accuracy. Statements that the job offer is for a research 
fellow, a worker · in training, or an internship are indicators that a Level I wage 
·should be considered. · 

See DOL, Employm~nt and Training Adm~istration's · Prevailing Wage Determination Policy 

6 A point system is used to asse~s the complexity of the job and assign the wage level. Step 1 requires a "1" 
to represent the job's requirements. Step 2 addresses experience and must contain a "0" (for at or below the 
level· of experience atid SVP range), a "I" (low end of expefience and SVp), a "2" (high end), or "3" (greater 
than range). Step 3 considers education required to perform the job · duties, a "1" (more than the usual 
educatjon .by one ca.tegory) or "2" (more than the usual -education 'bY' more than one category). Step 4 

· accounts for Special Skills requirements that indicate a higher level of complexity or decision-making with a 
'T' or a "2" entered as appropriate. Final1y, Step '5 addresses Supervisory Duties, with a "1" entered unless 
supervision is generally required by the occupation. · · · . . . 
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· Guidance, Nonagricultural Immigration Programs (Rev. Nov. 2009), available on the Internet at 
http://www .foreignlaborcert.doleta. gov /pdf/Policy _N onag_Progs. pdf. 

In the instant case, the petitioner states the beneficiary "will utilize his technical expertise in 
Engineering in the professional position." The petitioner references the "technical nature of the 
duties to be performed." The petitioner claims :that "the incumbent requires essential skills in 
technical systems analysis." According to the petitioner, the "incumbent must also possess an 
intimate knowledge 'of computer architecture,· information technology, software engineering, 
database systems, programming languages, environ~ents . and operating systems." Moreover, the 
petitioner reports that "[t]his background is essential" and that the_ computer programmer must be 
able to "accurately identify, diagnose, and resolve complex technical problems to the satisfaction of 
[the petitioner's] clients." The petitioner claims that the beneficiary "possesses expertise as an 
information t~chnology and engineering professional who will significantly contribute his 
programming skills to [the petitioner] in his role as Computer Programmer." 

Thus, upon review of the assertions made by the petitioner, the AAO must question the level of 
complexity, independent judgment and understanding actually required for the proffered position as 
the LCA is certified for a Level I entry-level position. This characterization of the position and the 
claimed duties and responsibilities as described by the petitioner and counsel conflict with the 
wage-rate element of the LCA select.ed by the petitioner, which, as reflected in the discussion 
above, is indicative of a comparatively low, entry-level position relative to others within the 
occupation. In accordance with the relevant DOL explanatory information on wage levels, the 
selected wage rate indicates that the beneficiary is only required to have a basic understanding of 
the occupation; that he will be expected to perform routine tasks that require limited, if any, 
exercise of judgment; that he will be closely supervised and his work closely monitored and 
reviewed for accuracy; and that he will receive specific instructions on required tasks and expected 
results. · 

Under the H-lB program, a petitioner must offer a benefici~ry wages that are at least the actual 
wage level paid by the petitioner to all other individuals with similar experience and qualifications 
for the specific employment in question, or the prevailing · wage level for the occupational 
classification. in the area of employment, whichever is .greater, based on the best information 

·. available as of the time of filing the application. See ·section 212(n)(l)(A) of the Act, 
8 U.S.C. § 1182(n)(l)(A). The prevailing wage rate .is defined as the average wage paid to similarly 
employed workers in, a specific occupation·in the area of intended employment. 

The AAO notes that the prevailing wage of $52,500 per year on the LCA corresponds to a Level I 
position for. the occupational category · of "Computer Programmers" for 

7 Notably, if the proffered position were designated as a higher 

7 For additional information regarding the prevailing wage for computer programmers in 
see the All Industries Database for 7/2010 - 6/2011 for Computer Programmers at the Foreign Labor 
Certification Data Center, Online Wage Library on the Internet at 
http://www .flcdatacenter.com/OesQuickResults.aspx ?code= I 5-1021 &area=391 OO&year=ll &source=] (last 
visited February 13, 2013). 
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position, tht; prevailing wage at that time would have been $75,920 per year for a Level II position, 
$102,003 per year for a Level III position, and $128,107 per year for a Level IV position. 

The petitioner was required to provide, at the time of filing the H-1B petition, an LCA certified for 
the correct wage level in order for it to be found to correspond to the petition. To permit otherwise 
would result in a petitioner paying a wage lower than that required by section 212(n)(1)(A) of the 
Act, by allowing that petitioner to simply submit an LCA for a different wage level at a lower 
prevailing wage than the one that ;it claims it is offering to the beneficiary. As such, the petitioner 
has failed to establish that it would · pay the beneficiary an adequate salary for his work, as required 
under the Act, if the petition were granted. 

The AAO aJso notes that this aspect of the LCA undermines the credibility of the petition, and, in 
particular, the credibility of the petitioner's assertions regarding the demands, level of 
responsibilities and requirements of the proffered position~ It is incumbent upon the petitioner to 
resolve any inconsistencies in the record · by independent · objective evidence. Any attempt to 
explain ·or reconcile such inconsistencies will not suffice unless the petitioner submits competent 

·objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 
1988). 

---' 
As noted below, the regulation at 8 C.F.R. § 214.2(h)(4)(i)(B)(2) specifies that certification of an 
LCA does not constitute a determination that an occupation is a specialty occupation: · 

Certification by the Department of Labor of a labor condition application in an 
occupational classification does not constitute a determination by that agency that the 
occupation 

1 
in 'question is a specialty occupation. The director shall determine if the 

appliCation involves a specialty occupation as defined in .section 214(i)(l) of the Act. 
The director shall also determine whether the particular alien for whom H-1B 
classification is sought qualifies to perform services in the specialty 'occupation as 
prescribed in section 214(i)(2) of the Act. 

While DOLis the ag~ncy that certifies LCA applications before they are submitted to USCIS, DOL 
regulations note that the Department of I::Iomeland Security (DHS) (i.e., its immigration benefits 
branch, USCIS) is the department responsible for determining whether the content of an LCA filed 
for a particular Form I-129 actually supports that petition. See 20 C.P.R. § 655.705(b), which 
states, in pertinent part: 

For H-lB visas ... DHS accepts the employer's petition (DHS Form 1-129) with the 
DOL certified LGA attached. In doing so, the DHS determines whether the petition 
is supported by a'n LCA which corresponds with the petition, whether the occupation 
named in the [LCA] is a specialty occupation or whether the individual is a fashion 
model of distinguished merit and ability, and whether the qualifications of the 
nonimmigrant meet the statutory requirements of H-1B visa classification. 

[Italics added]. The regulation at 20 C.F.R. § 655.705(b) requires that USCIS ensure that an LCA 
. actually supports the H-1B _petition filed on behalf of the beneficiary. Here, the petitioner has failed 
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to submit a valid LCA that corresponds to the claimed duties and requirements· of the ·proffered 
position, that is, specifically, that corresponds to the level of work, responsibilities and requirements 
that the petitioner ascribed to the proffered position and to the wage-level corresponding to such a 
level of work, responsibilities and requirements in accordance with the pertinent LCA regulations. 

The statem~nts regarding the claimed level of complexity, independent judgment and understanding 
required for the proffered position are materially inconsistent with the certification of the LCA for a 
Level I position. · This conflict undermines the overall credibility of the petition. The AAO finds 
that, fully considered in the · context of the entire record of proceedings, the petitioner failed to 
establish the nature of the proffered position and in what capacity the beneficiary will actually be 
employed. 

.J . 
For the foregoing reasons, a review of the enclosed LCA indicates that · the information provided 
does not correspond to the -level of work and requirements that the petitioner ascribed to the 
proffered position and to the wage-level corresponding to such 'a level of work and requirements in 
accordance with the pertinent LCA regulations: . As a result, even if it were determined that the 
petitioner overcame the other independent reasons for the director's denial, the petition could still 
not be approved for this reason . 

. The AAO will now address the primary basis for the director's denial of the petition, namely that the 
petitioner failed to establish that it would employ the beneficiary in a specialty occupation position·. 
Based upon a complete review of the record of proceeding, the AAO agrees with the director and 
finds that the evidence fails to establish that the. position as described constitutes a specialty 
occupation. For efficiency's sake, the AAO hereby incorporates the above discussion and analysis 
regarding the inconsistencies and · discrepancies in the record of proceeding regarding · the 
beneficiary's proposed employment. · 

To make its determination whether the proffered position qualifies as a specialty occupation, the 
AAO firsttums to the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A)(J) and (2): a baccalaureate or higher 
degree in a specific specialty, or its equivalent, is normally the minimum requirement for entry into 
the particular position; and a degree requirement in a specific specialty is common to the industry in 
parallel positions among similar organizations or a p·~icular position is so coll_lplex or unique that it 
can be performed only by an individual with a degree in a specific specialty. Factors considered by 
the AAO when determining these criteria include: whether DOL's Occupational Outlook Handbook 
(hereinafter the Handbook), ·onwhich the AAO routinely relies for the educational requirements of 
particular · occupations, reports the industry requires a degree in a specific specialty; whether the 
industry's professional association has made a degree in a specific specialty a minimum entry 

·requirement; and whether letters or affidavits from firms or individuals in the· industry attest that 
such firms "routinely einploy apd recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. 
Supp. 2d 1151 , 1165 (D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 
(S.D.N.Y. 1989)). 

The AAO recognizes the Handbook as an authoritative source on the duties and educational 
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requirements of the wide variety of occupations that it addresses. 8 As _previously discussed, the 
petitioner asserts in the LCA that the proffered position falls under the .occupational category 
"Computer Programmers." 

The AAO reviewed the chapter of the Handbook entitled "Computer Programmers," including the 
sections regarding the typical duties and requirements for this occupational category.9 However, the 
Handbook does not indicate that normally the minimum requirement for entry into computer 
programmer positions is at least a bachelor's degree in a specific specialty, or its equivalent. 

. . 

The subchapter of the Handbook entitled "How to Become a Computer Programmer " states .the 
following about this occupation: 

Most comput~r programmers have a bachelor's degree; however, some employers 
hire workers with an associate's degree. Most programmers specialize in a few 
programming languages. 

Education 
Most computer programmers have a bachelor's degree; however, some employers 
hire workers who have an associate's degree. Most programmers get a degree in 
computer science or a related subject. Programmers who work in specific fields, such 

· as healthcare or accounting, may take classes in that field in addition to their degree 
in computer programming. In <\ddition, employers val~e experience, which many 
students get through internships. 

-
Most programmers learn only a few computer languages while in school. However, a 
computer scie,nce degree also gives students the skills needed to learn new computer 
languages easily. During their classes, students receive hands-on experience writing 
code, debugging programs, and many other tasks that they will do on the job. 

To keep up with changing technology, computer programmers may take. continuing 
education and professional development seminars to .learn new programming 
languag~s oi about upgrades to programming languages they already know. 

U.S . Dep't of Labor; Bureau of Labor Statistics, O~cupational Outlook Handbook, 2012-13 ed., 
Computer Programmers, on the Internet at http://www.bls.gov/ooh/computer-and~information­

technology/computer-programmers.htm#tab-4 (last visited February 13, 2013). 

8 The Handbook.' which is available in printed fonn, · may also be accessed on the Internet, at http:// 
www.stats.bls.gov/ocoi. 'Fhe AAO's references to the Handbook are to the 2012- 2013 edition available 
online. 

9 For additional information regarding the occupational category "Computer Programmers," see U.S. Dep't 
of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., Computer 
Programmers, on the Internet at http://www.bls.gov/ooh/computer-and-information-technology/computer­
programmers.htm#tab-l (last visited February 13, 2013). 
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When reviewing the· Handbook, the AAO ·inust note again that the petitioner designa~ed the wag~ 
level of the proffered position ·as a Level I. (entry .level) position on the LCA. As previously 
discussed, this designation is ind.icative. of a comparatively low, entry-level position relative to 
others within the occupation and signifies that the beneficiary is only expected to possess a basic 
understanding of the qccupation and carries expectations that the beneficiary perform routine tasks _ 
that require limited, if any, exercise of judgment; that l}e would be closely supervised; that his work 
would be closc;ly. monitored and reviewed for accuracy; and that he would receive specific 
instructions on required tasks and expected results. 

. . 

. The Handbook does not support the assertion that at least a bachelor's degree in a specific specialty, 
or its equivalent, is normally the minimum requirement for entry into this occupation. Rather, the 
occupation accommodates a wide spectrum of educational credentials, including less than a 
bachelor's degree in a. specific specialty. T)le Handbook repeatedly states that some employers hire 
workers who have an associate's degree. · Furthermore, while the Handbook's narrative indicates 
that most computer ~rograrnn;1ers obtain ~ degree ~either a bachelor's degree or an associate's 
degree) in computer ·science or a related field, the Handbook does not report that at least a 
bachelor's degree in a :specific specialty, or its equivalent, is nonnally the minimum requirement for 
entry . into the occupation. The Handbook continues by stating that employers value compute'r 

. programmers who pos:sess experience, which can be obtained through internships. 

. . ' 

The Handbook states that most computer programmers have a bachelor's degree, but the Handbook 
does not report that it is an occupational, entry requiremeht~ 10 The text suggests that · a baccalaureate 

. degree may be a preference among'employers of computer programmers in some environment~, but 

10 The statement that "most computer programmers have a bachelor's pegree" does not support the view that 
·all computer programmer positions qualify as a specialty occupation: The statement does not indicate that 
most employees in this ,occupation have a bachelor's degree in a specific specialty, or its equivalent, that is 
directly related to the duties and responsibilities of the position. ~lthough a general-purpose bachelor's 
degree may be a legitimate prerequisite for a particular position, requiring such a degree, without more, will 
not justify .a finding that a particular position qualifies for classification as a specialty\ occupation. See Royal 

. . . . . I 

Siam Corp. v. Chertoff, 484 F.3d 147.. . · · · 
. . j . . 

Furthermore, the term ' "mo~t" is not indicative that a particular position within the wide spectrum of 
computer programming· jobs normally requires at least a bachelor's degree in a specific specialty, or its 
equivalent. For instance, the first definition of "most" in Webster's New Collegiate College Dictionary 731 

. (Third ~dition, Hough ¥'ifflin Harcourt 2008) i's "[g]reatest in number~ quantity, size, or degree." As such, if 
merely 51% of erripioy~es in this occupation have a bachelor's degree, it could be said that "most" 6f the 
individuals have; such a degree. It cannot be found, therefore, that a statement that "most" employees 
possessing such a dygr~e in a given occupation equates to a norma~ minimum entry requirement for that 
occupation, .much less for the particular position proffered by the petitioner. (As previously mentioned, the 
proffered pcisitionnas been designated by the petitioner in the.LCA.as a Level-l low, entry-level position 
relative to others within the occupation). !I).stead, a normal minimum entry requirement is one that denotes a 
standard entry requirement but recognizes that certain, lirriited exceptions to that standard may exist. To 
interpret this provision otherwise would run directly contrary to the plain language of the Act, which requires 
in part "attainment pf a bachelor's or higher degree in the specific specialty {or its equivalent) as a minimum 
for entry into the occupation in the United States." § 2J4(i)(l) of the Act. 
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that some employers hire candidates with less than a bachelor's degree, including candidates that 
possess an associate's degree. The Handbook does not support the petitioner's claim that the 
proffered position falls under an occupational group for which normally th~ minimum requirement 
for entry is at a baccalaureate (or higher degree) in a specific specialty, or its' equivalent. · 

. . 

It is ·incumbent upon the petitioner to. provide persuasive evidence that the proffered position 
qualifies as a specialty occupation under this criterion, notwithstanding the absence of Handbook 
support on the issue. The regulationat 8 C.F.R. § 214.2(h)(4)(iv) provides that "[a]n H-1B petition 
involving a specialty occupation shall be accompanied by [d]ocumentation ... or any other required 
evidence sufficient to establish ... that the services the beneficiary is to perform are in a specialty 
occupation." Going on record without supporting documentary evidence is not sufficient for 
purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 
165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 
1972)). ' . 

The petitioner has not · established that the proffered position falls under an occupational category 
for which the Handbook, or other authoritative source, indicates that normally the minimum 
requirement for entry is at least a bachelor's degree in ~ specific specialty, or its equivalent. 
Furthermore, the duties and requirements of the proffered position as described in the record of 
proceeding do not indicate that the position is one for which a baccalaureate or higher degree in a 
specific specialty, or its equivalent, is normally the minimum requirement for entry. Thus, the 
petitioner failed to sat~sfy the first criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A). 

Next, the AAO reviews the record regarding the first of the two alternative prongs of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(2). This prong · alternatively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to 
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and (2) 

· located in organizations that are similar to the petitioner. 
. . 

In determining whether there is such a common degree requirement, factors often considered by 
USCIS include: whether the Handbook reports that the industry requires a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc~ v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 
1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

Here and as already discussed, the petitioner has not ystablished that its proffered position is one for 
which the Handbook, or other authoritative source, reports an industry-wide requirement of at least 
a bachelor's degree in a specific specialty, or its equivalent. Jhus, the AAO incorporates ~y 
reference it previous discussion on the matter. Also, there are no submissions from professional 
associations, individuals, or similar. firms in ihe petitioner's industry attesting that individuals 
employed in positions parallel to the proffered position·are routinely required to have a minimum of 
a bachelor's degree in a specific specialty, or its equivalent, for entry into those positions. 

Thus, based upon a complete · review of the record, the petitioner has not established that a 
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requirement of a bachelor's or higher degree th a sp~clftt speCialty, or its equivalent, is common to 
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and (2) 
located· in organizations .that are similar to the petitioner. For the reasons discussed above, the 
petitioner has not satisfied the first alternative prong of 8.C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO will next consider the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2), 
which is satisfied if the petitioner shows that its particular position is so complex or unique that it 
can beperformed only. by an individual with at least a bachelor's degree in a specific specialty, or its 
equivalent. 

The AAO acknowledges·that the petitioner may belleve that its particular position is so complex 
and/or unique that it.can be performed only by an individual with at least a bachelor's degree. In 
support of this as~ertion, the petitioner provided documents regarding its business operations and 

. ' . I 

the proffered .positio:p, including photographs of t_he petitioner's premises; printouts ·from its 
website; information. regarding its performance/salary review process; organizational charts; 
finanCial documents, including copies of its· federal taxes; the offer of emolovment between the 
petitioner and beneficiary; and a Development Plan Document entitled The 
AAO reviewed the documentation in its entirety. However, the petitioner did not submit sufficient 
probative evidence regarding its business operations or the pro~fered position to establish how the 
beneficiary's responsibilities and day-to-day duties are so complex or unique that the position can be 
performed only by an individual with a bachelor's degree in a specific specialty, or its equivalent. 

' ' 

In the instant case, the petitioner failed to sufficiently develop relative complexity or uniqueness as 
;an aspect of the computer programmer position. • Specifically, the petitioner failed to cr~dibly 
demonstrate exactly. -what the. beneficiary wHl do on a day-to-day basis such that complexity or 
uniqueness can even be detennined. Further, the petitioner failed to demonstrate how the computer 
programmer duties described require the theoretical and practical' application of a . body of highly 
specialized knowledge such that a bach~lor's· or higher degree .in a· specific specialty, or its 
equivalent,. is required to perform t,hem. For instance, counsel' recites a few courses taken by the 
beneficiary that counsel claims will assist the beneficiary in the proffered position. However, the 
petitioner did not sub'mit information relevant to a detailed course of study leading to a specialty 

' . degree · and did not establish how such ·&· c~rriculum is' necessary to perform the duties of the 
proffered position. While a few related cowses may be beneficial, ·.or-even essential, in performing 
certain duties of a computer programmer position, the petitioner has failed to demonstrate how an 
established curriculum of such courses leading to , a baccalaureate or higher degree in a specific 

. specialty, or its equivalent, is required to perform the duties of tije particular position here proffered. 

This is further evidenced by the LCA submitted by the petitioner in support of the instant petition. 
Again, the LCA indicates a wage level ·.based upon the occupational classification "Computer 

. Prognimmers ;, ·at a L~vel I (entry level) . wage. The wage levei of the proffered position indicates 
that the beneficiary is only required to have a: ·basic understanding of the occupation; that he will be 
expected to perform ioutine tasks t~at require limited, if any, exercise of judgment; that he will be 
closely supervised a.IJ.d his work elosely monitored and reviewed for accuracy; and that he will 

." 1' 
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receive specific instruCtiOnS Oll required tasks and expected results. II ·. 

Without further evidence, it is simpiy not credible that the petitioner's proffered position is complex 
or unique as such a position would likely be classified at a higher~level, such as a Level IV (fully 
competent) position, requiring a significantly higher prevailing wage. For instance, a Level IV 
(fully competent) position is designated by DOL for employees who "use advanced skills and 
diversified knowledge.to solve unusual and complex problems." . . . 

The AAO observes th~t the petitioner and counsel have indicated tha.'t the beneficiary's educational 
background and experience in the industry will assist him in carrying out the duties of the proffered 
position, and takes particular note of his academic degree and prior experience. However, the test 
to establish a position as a specialty occupation is not the skjll set or education of a proposed 
beneficiary, but wheth~r the posjtion itself requires the theoretical and practical application of a 
body of highly specialized knowledge obtained by at least baccalaureate-level knowledge in a· 
specialized area. The, petitioner does not explain or clarify at any time in the record which of the 
duties, if any, of the proffered position would be so complex or unique as to be distinguishable from 
those 'Of similar but non~degreed or· non-specialty degreed employment. The petitioner has thus 
failed to establish the -proffered position as satisfying the second prong of the criterion at 8 C.P.R. 
§ 214.2(h)( 4 )(iii)(A)(2). . 

The third criterion of 8 C.P.R. § 214.2(h)(4)(iii)(A) entails an employer demonstrating that it 
normally requires a bacpelor's degree in a specific specialty, or its equivalent, for the position. The 
AAO usual'ly reviews· the -petitioner's past: recruiting and hiring practices, as ~ell as information 
regarding e,rnployees who previously held the position. 

To merit approval of ,the petition under this criterion, the record must establish that the imposition 
of a degree requirement by the petitioner.(or by the client I end-client) is not merely a matter of 
preference for high-caliber candidates b4t is . necessitated by, perforllJ.ance . requirements of the 
position. In the instap.t case, the record does not establish a prior history of recruiting and hiring for 
the proffered position only persons with at least a bachelor's degree in a specific specialty, or its 
equivalent. · · : · . ., . 

/ 

While a petitioner (or client)· may believe or otherwise assert that a proffered position requires a 
specific degree, that bpinion alone ~ithout corroborating evidence cannot establish the position as a 
specialty occupation.' Were USCIS limited solely to reviewing a petitioner's claimed self-imposed 
requirements, then any individual with a bachelor's degree could be brought to the United States to 
perform any occupation, as lortg as the petitioner artificially created a token degree requirement, 
whereby all individuals employed in a particular position possessed a baccalaureate or higher 
degree in the specific specialty or ~ts equivalent. See l)efensor v. Meissner, 201 F.3d at 388. In 
other words, if a petitioner's stated degree requirement is only designed to artificially meet the 

.,, 

11 
. For ·additional fnformation on wage levels, see DOL, · Employment and Training Administration's 

Prevailing Wage Determination Policy Guidqnce, . ~onagricultural Immigration Programs (Rev. Nov. 2009), 
available on the Internet at http://www.foreignlaborcert.doleta.gov/pdf/Policy_Nonag_Progs.pdf. · · 
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.standards for an H-lB visa and/or to underemploy an individual in a position for which he or she is 
overqmilified and if the proffered position .. does not infact require such a specialty degree or its 
equivalent to perform its duties, the occupation would not meet the statutory or regulatory definition 
of a specialty occupation. See § 214(i)(l) of the Act; 8 C.P.R. § 214.2(h)(4)(ii) (defining the term 
"specialty occupation"~. . · 

To satisfy this critefion, · the evidence ·of record must show ·that the spe<;ific performance 
· requirements of the position generated the recruiting and hiri_ng history. A petitioner's perfunctory 
declaration of a partiCular educational requirement will not mask the fact that the position is not a 
specialty occupation. users must examine the actual employm'ent requirements, and, on the basis 

· · of that examination, determine whether the position qualifies as a specialty occupation. See 
. generally Defensor v. !Vfefssner, 201 F. 3d 384~ In .this pursuit, the critical elel)lent is not the title of 
the position, or the fact that an employer has routinely insisted 'on certain educational standards, but 
whether performance of the position actually requires·the theoretical and practical application of a 
body of highly specialized kilowledge, and the attainment of a b~ccalaureate or higher degree in the 
specific spec.ialty as the minimum for entry·into the occupation as required by the Act. To interpret 
the regulations any other· way would lead to absurd results: if USCIS were constrained to rec.ognize 
a specialty occupation merely because the petitioner has an established practice of demanding 
c~rtain educational requirements for the proffered position - and without consideration of how a 
beneficiary is to be specifically employed·- then any alien with a bachelor's degree in a specific 
specialty could be bro'ught into the United States to perform non-specialty occupations, so long as 
the employer required ali such employees to have bliccalaureate.ot higher degrees. See id. at 388. 

The petitioner stated in the Form J.:.129 petition that it has 2.53 . employees and was established in 
·1997 (approximately 14 years prior to the filing of the 1{-lB petition), However, upon review of the 
record, the petitioner did not provide any documentary evidence regarding current or past 
recruitment efforts fot this position. Furthermore, the. petitioner -did not submit any information 
regarding employees who c;urrently or previously held the position. The record does not establish a 
prior history of recruiting and hiring for .the proffered position only persons with at least a 
bachelor's degree in a specific speciaity, or its equivalent. 

Upon review of the rt(cord, the petitioner has not provided probative evidence to establish that it 
flOfii,lally ·requires at least. a bachelor's degree in a specific specialty, or its equiValent, for the 
proffered 'position. :Thus, the petitioner has not satisfied the third criterion of 8 C.P.R. 
§ 214)(h)(4)(iii)(A). ' 

The fourth criterion at;8C.F.R. § 214.2(h)(4)(iii)(A)req~ires a petiti~ner to establish that the nature 
of the specific duties is so specialized and complex that the knowledge required to perform them is 
usually associated witl;l,the attainment of a baccalaureate or higher degree in a specific speciaity, or 
~~u~~m. · · · 

In support of the H-1:8 petition, the petitioner provided documents regarding its business operations 
and the proffered position, including photographs of the petitioner's premises; printouts from its 
website'; information · regarding its perf()rmance/sahiry review process; organizational charts; 
financial documents, iriclud~rtg copies of its federal taxes; the offer of employment between. the 
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petitioner and benefic~ary; and a . Development Plan: Document entitled ' The 
AAO acknowledges that the' petitioner may believe that the nature of the specific duties is so 
specialized and complex that the knowledge required to perform them is usually associated with the · 
attainment of a baccalaureate or higher degree in a specific specialty, or its equivalent. However, 
~pon review of the record of the -proceeding, the AAO notes that the petitioner has not provided 
probative e.vidence to satisfy this .criterion of the regulations. In the instant. case, relative 
specialization and complexity have not been sufficiently developed by the petitioner as an aspect of 

· · the· proffered position. That is, -the ·proposed ~uties have not been described with sufficient 
specificity to establish that they_ are more specialized and complex than positions that are not 
usually associated with at least a bachelor's <,Iegree in a specific specialty, or its equivalent. 

' ' 

Furthermore, the AAO incorporates its earlier discus~ion and analysis regarding the duties of the 
· proffered position, and the designation of the proffered position in the LCA as a low, entry-level 
position relative to others within the occupation. The petitioner designated the position as a Level I 
position (the lowest of four assignable wage-levels), which POL indicates is appropriate for 

. "beginning level employees . who have only a basic understanding of the occupation. II It is simply ' 
·riot credible that the petitioner's proffered position. is one with specialized and complex duties as 
such a position would likely be classified at a higher-level, such as a Level IV (fully competent) 

.. position, requiring a substantially· higher prevailing .wage. ·As previously discussed, a Level IV 
(fully competent) position is designated by DOL for employees who "use advanced skills and 
diversified knowledge to solve unus~al and complex problems" and requires a significantly higher 
wage. 

The petitioner has submitted inadequate probative ·evidence to satisfy this criterion of the 
regulations. Thus,' the petitioner has not established that the nature of the specific duties of the 
proffered position is so specialized and complex that the knowledge required to perform the duties 
is usually assoCiated ·with -the attainment of a baccalaureate or higher degree in a specific specialty, 
or its equivalent. The AAO, therefore, concludes that' the petitioner failed to satisfy the criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(4). . . 

For the reasons related in the preceding discussion, the petitioner has failed to establish that it has 
satisfied any of the criteria at 8 C.P.R. § 214:2(h)(4)(iii)(A) and, therefore, it cannot be found that 
the proffered position· qualifies as a specialty occupation. The appeal will be dismissed and the 
petition denied for this reason; . · · ·, 

I. . . , . . . 

The AAO will now address the director's additional basis for denial of the petitioner, specifically 
that the · petitioner failed (l) to comply with the ' itinerary . requirement at 8 C.F.R 
§ 214.2(h)(2)(i)(B); a~d (~)to provide a valid LCAthatcorresponds to the petition. 

' ' ' ' . 

The regulati9n at 8 C.F.R. ~ 214:2(h)(2)(i)(B)states, in pertinent part: 

Service or training in ip.ore than one location. · A petition that requires services to be 
performed or .training to be received in more than · one location must include an · 

· itinerary with the dates and locations of the serviCes or training and must be filed 
with US CIS as provided in_ the form instructions. . The. address that the petitioner 
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specifies as its location on the Form I-129 shall be where the petitioner is located for 
purposes of this paragraph. 

The itinerary language at 8 C.F.R. § l14.2(h)(2)(i)(B), ~ith its ·use of the mandatory "~ust" and its 
. inclusion in the subsection "Filing of petiti:ons," establishes that the itinerary as there defined 1s ·a 
material and necessary document for an H-1B petition involving employment at multiple locations, 
and that such a petition may not be approved for any employment. period for which there is not 
submitted at least the employment dates and locati9ns. 

.• Additionally, DOL regulations governing LCAs states that "[e]a~h LCA shall state . .. [t]he places 
. of intended employment." 20 C.F.R. § 655.730(c)(4) (emphasis added). "Place of intended 
employment'\ is define.d as "the worksite or. physical location where the work actually is performed 
by the H-1B ... nonimmigrant." 20 C.F.R. § 655.7151

• Moreover, the instructions for Section G of 
Form· ETA ·9035 require tlj.at the employer list the place of intended employment "with as much 
geographic specificity as possible" and notes that the employer may identify up to three physical 

. locations, including ;Street addreSS, city, COUnty, state, and zip coae, where WOrk Will be performed. 
Petitioners who know ,that an employee will be working at additional worksites at the time of filing 
must include all work~ites on Form ETA 9035 . . Failure to do this will result in a finding that the 
employer did not _file an LCA that supports the H-1B petition. _ 

In this case, the Form I-129 indicates that the beneficiary will be working at 
. _"' :c from October 1, 2011 to September 30, 2014. However, upon 

review of the record, the petitioner has notestablished .that the beneficiary will be employed in the 
proffered position in .during the .entire period requested in the petition. 

With the initial petition, the petitioner submitted an offer of employment dated June 22, 2011. The 
offer of employment is signed by Recruitment Manager for the petitioning company, 
and the benefif:iary. The offer of employment states that "[the beneficiary is] required to work on 
IIC projects at its fac~lities or at its client's site depending on project requirements." Notably, the 
offer of. employment does not indiCate the place of employment or the dates of employment. In 
addition, the petitioner submitted an employment agreement dated June 22,2011. The employment 
agreement is signed by the beneficiary. The agreement · states that "[t]he work assignment may 
require [the beneficiary] to work on [the petitioner's] projects at[its] facilities or at [its] client sites, 
depending upon requi~ements :" In addition, the agreement indicfites that the start date is October 1, 
-2011 and "[t]he duration 9f [the beneficiary's] assignment shall be determined and defined by [the 
petitioner]." The AAO observes that the agryement does not indicate that the beneficiary will be · 
assigned at 

In response to the director's RFE, the petitiOner and counsel submitted a Development Plan 
Document entitled Notably, the document is dated after the initial petition was 
filed. On appeal, cou11sel'"Claims that "the in-house project existed at the time 
of the initial filing on July 14, 20q." Counsel further states that "there were changes and · 
amendments to the factual details of the project which were made during [the petitioner's] I-129 
filing" and ~'[the .08/0t/2011] date is simply the date in which a final amended copy· of the in-house 
project _was· made." However, · counsel did not provide any probative evidence to support these 
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assertions. Without documentary evidence to. support the claim, the assertions of counsel will not 
satisfy the petitioner's.: burden of proof. The unsupported assertions of counsel do not constitute 

· evidence. Matter of Obciigbena, 19 I&N Dec. 533, 5~4 (BIA i988); Matter, of Laureano, 19 I&N 
Dec. 1 (BIA 1983); Matter of Ralflire?,-:Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Further, i:he 
Development Plan Document indicates on page 16 that the project start date is November 7, 2011 
and the tentative end date is November 6, 2012. Furthermore, the stated maximum project duration 
for the project team roles is 12 months . 

. The AAO notes that. the petitioner did not. submit probative evidence establishing any additional 
projects 01' specific·wt>rk for the bep.eficiary. ··Although the petitioner requested the beneficiary be. 
granted H-1B classifi'cation from October 1, 2011 to September 30, 2014, there is < a lack of 

· substantive documentation regarding ·any .work after November ·6, . 2012. Rather than establish 
definitive, non-specul~tive employment for the beneficiary for the entire period requested, the 
petitioner. simply claimed· in the itinerary that the beneficiary would be working on an in-house 
project at from November 1, 2010 until . 

· September 30, 2014; · However, the petitioner did not submit probative evidence substantiating 
additional projects or specific work for the beneficiary. Thus, the. record does not demonstrate that 

· the petitioner has suffiCient work for the beneficiary for the duration of the validity of the requested 
period. Again, USCIS regulations affirmatively require a petitioner to establish eligibility for the 
benefit it is seeking at: the time the petition is file.d . . See 8 C.F.R. .103.2(b)(1). A visa petition may 
not be approved based on speculation of future eligibility or ·after the petitioner or beneficiary 
becomes eligible under a new set of facts. See Matter oflviich.elin Tire Corp., 17 I&N Dec. 248 
('Reg. Comm'r 1978). Therefore, the petitioner has failed to submit a valid LCA that corresponds to 
the petition. 

As dischssed, while DOL is the agency that certifies LCA applic~tions before they are submitted to 
USCIS, DOL reguhitions note that the DHS (i.e., its immigration benefits branch, USCIS) is the 
department responsible for determining whether the content of an LCA filed for a particular Form 
1-129 actually supports that ·petition. See 20 C.P.R. § 655.705(b). The regulation requires that 
USCIS ensure that an 'LCA actually supports the H-1B petition filed on behalf of the beneficiary. 
Here, .the petitioner has failed to submit the. required itinerary as well as a valid LCA that 

. corresponds to the pet~tion, and the petition must be denied for these additional reasons. 

The AAO· does not need to examine the· .issue of the beneficiary's qualifications, because the 
.petitioner has not provided sufficient evidence to demonstrate that the position is a specialty 
occupation. In other words, the . beneficiary's credentials to perform a particular job are relevant 
only when the job is fqurid to be a specialty occupa~ion. 

An appiication or petition that fails to comply with the technical requirements of the law may be 
·.denied by the AAO eyen .if the service center does not identify ·all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001)~ · affd, 345 F.3d 683 (9th Cir. 2003); se(! also Soltane v.· DOJ, 381 F.3d 143 (noting that 
the AAO conducts appe'tlate review on a de novo basis). · 

~ . 
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More~ver, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed 
on a challenge only i(it shows that the AAO abused its . d~scretion with respect to all of the AAO's 
enumerated grounds. SeeSpencer Enterprises, Inc. v. United States, 229 F .. Sl}pp. 2d at 1043, aff'd. 
345 F.3d 683. . . . 

T~e petition will be denied and the appeal dismissed for the above stated. reasons, with each 
considered ·as an independent and alternative basi~ for the decision. In visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains. entirely with the petitioner. Section 291 
of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.. . 

ORDER: The appeal is dismissed. The petition is denied . 

. \ 

' . 
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