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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will be denied.

On the Form 1-129 visa petition, the petitioner describes itself as a wholesaler of food products
established in 1997. In order to employ the beneficiary in what it designates as a market research
analyst position, the petitioner seeks to classify him as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(1)(b) of the Immigration and Natlonallty Act (the
Act), 8 U.S.C. § 1101(a)(15)(H)(1)(b).

The director denied the petition on the basxs of her determination that the petitioner had failed to
demonstrate that the proffered position qualifies for classification as a specialty occupation.

The record of proceeding before the AAO contains the following: (1) the Form 1-129 and
supporting documentation; (2) the director’s request for additional evidence (RFE); (3) the
petitioner’s response to the RFE; (4) the director’s letter denying the petition; and (5) the
Form [-290B and supporting documentation.

Upon review of the entire record of proceeding, the AAO finds that the petitioner has failed to
overcome the director’s ground for denying this petition. Accordingly, the appeal will be dismissed,
and the petition will be denied.

. Beyond the decision of the director, the. AAO finds an additional aspect of the record of proceeding

which, although not addressed in the director’s decision, nevertheless also precludes approval of the
*petition, namely, the petitioner’s failure to demonstrate that the beneficiary qualifies to perform the
“duties of a specialty occupation.' For this additional reason — to be discussed at the end of this
decision — the petition must also be denied.

In its July 13, 2011 letter the petitioner stated that the duties of the proffered position would include the
following tasks:

e Systematically and methodically gathering, recording, and organizing pertinent data, which will
allow the petitioner to ascertain and analyze pertinent market conditions for its products;

¢ Planning, organizing, and instituting proper market research tools and methodologies in order
to identify regional consumer and retailer preferences, consumer data, product pricing schemes.
* and market trends;

e Researching and discovering specified consumer demands, industry standards, and product
stratifications, in an effort to effectively market and distribute the petitioner’s products to focus
market groups in the Los Angeles, California region and surrounding areas;

' The AAO conducts appellate review on a de novo basis (See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004)), and it was in the course of this review that the AAO identified these additional two grounds
for denial. '
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. o Gathering and researching past financial figures, consumer patterns, and health and
wellness-related publications in order to prognosticate future trends within the industry;

e Garnering as much industry-related data as possible from consumers, competitors,' retailers, and
industry data resources; ; i

e Establishing and implementing reliable and effective research data gathering methodologies
such as surveys, opinion polls, or questionnaires in order to garner pertinent market data from
relevant sources; ’

e Combining traditional formatted survey questionnaires with advances in technological media in
order to comprehensively and effectively gather the valued statistics; '

e Overseeing more traditional survey methods such as mailers, area and demographic
questionnaire distribution, and personal face-to-face interviews, and accounting for the various
locales from which data will be gathered;

e Researching and determining focused vehicles for traditional data gathering, such as delineated
mailing regions, publication within periodicals, or personal interaction at nutritional
supplement retailers or other strategically postured retailers in relevant regions:

e Penning probative survey questions based upon his knowledge of the petitioner’s unique
offerings, product selling points, marketing strategies, and demand variables, which will be
dispersed in determined locations to gain valuable feedback; -

. . 1 . - . .
e Using various advanced resources to conduct market research, including the internet, high
speed networking, and telephonic surveys;

e Obtaining cogent preference data on specific target markets in the Southern California region
divided by age, gender, race, and geographic location;

¢ Garnering commercially-available marketing data for certain respective geographical arcas in
addition to detailed demographic preference reports;

e Studying, evaluating, and researching the health- and honey-related product industry’s market
demands, standard business and distribution practices, various training regiments, competitive
pricing structures and marketing plans, and numerous other factors which dictate the ebb and
flow of the health product industry; ’

e Monitoring critical reception to new products;

e Reviewing, stratifying, analyzing, and interpreting market statistics to incorporate nto the
petitioner’s expanding market strategies aimed at broad, multicultural bases;



Page 4

(b)(6)

Applying advanced business principles and marketing strategies to relevant statistics in order (o
fully understand market conditions in the petitioner’s targeted regions;

Utilizing specific regional and demographic data, consumption patterns, consumer preferences,
area median income, capital flow statistics, to project sales revenues, forecast industry trends,

and identify emerging markets within specific regions within Southern California;

Incorporating his conclusions into the company’s marketing, pricing, and operational strategies
seamlessly;

Identifying and understanding emerging market trends as they correlate to detailed customer
preferences;

Calculating pricing schemes in order to prevent the isolation of a desired customer group;
Determining and implementing the most efficient and cost-effective marketing avenues;

Recommending alterations and expansion of current marketing methodologies to superiors
based upon probative research;

Developing and devising effective marketing strategies to capture previously untapped market
shares, and determining marketing methods, media source, and language selection based upon

demographic considerations;

Formulating and implementing marketing strategies by targeting potential clients in order 0
raise the volume of sales and expand the petitioner’s client base;

Deciding upon the volume, frequency, ‘and layout for new marketing campaigns into a
particular region, and carefully considering each region’s demographics, preferences, and
socio-economic status;

Evaluating amassed data in order to assess particular focus regions;

Forecasting future sales volume and emerging market groups;

Advising company executives regarding fundamental labeling semantic issues;

Overseeing the translation process regarding product labels in preparation for widespread
product releases; ‘ 7

Evaluating the petitioner’s current product line in light of demands and concerns raised by
target market groups and suggesting minor product changes, such as coloring, flavor, texture,
size, and dosage;
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Prognosticating industry trends, market direction, and consumer appeal within identified target
markets prior to the release of new product lines;

Suggesting new product lines and target markets based upon acuity in interpreting rescarch
data; ~ :

Isolating and understanding fashion business trends;

Determining the health supplement industry’s trends, annual development models, and reported
industry advances in order to consider the petitioner’s development, production, and release of
new products;

Analyzing population demographic studies, income flow, and tertiary economic considerations;

Targeting profitable regions according to market trends, consuming patterns, competitive
products, and fiscal return assessments; '

Considering pricing dichotomies, approximate yearly business returns, specified distribution
hubs and markets, marketing patterns, and the statistical efficacy of certain products in certain
regions; :

Engaging potential clients and other industry” professionals: by means of conversations,
meetings, and attendance at industry trade shows in order to effectively gauge market trends;

Obtaining valuable information necessary for market analySIS formulation of marketing
methodologies, and formulation of product strategies;

Attending marketing and business planning meetings led by the petitioner’s president in order
to review, discuss, and recommend potential business expansion and marketing strategies:

Engaging in intelligent and productive discussions with the petitioner’s executive and other
employees regarding the general marketing direction and structure of the company and
recommend substantive changes or strategic alterations of marketing directives;

- Corresponding and collaborating with superlors to reach a highly effective and amellomuve

marketing direction for the company’s future;

Determining and advising management on potential target markets;

? Given the industry in which the petitioner claims to conduct business operations — wholesale health food
products — it is unclear to the AAO why the beneficiary would need to isolate and understand business trends
in the fashion industry.
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¢ Evaluating and prognosticating future business refums;

¢, Advising management regarding marketing strategies, pricing and customer satisfaction plans
market reception, and the success of the company’s recent business efforts;

¢ (Creating and preparing comprehensive and concise market data reports; and

e Preparing monthly and quarterly market research evaluation reports on the success of current
marketing plans, consumption figures, and market reception.

The petitioner claimed that the performance of these duties requires, at minimum, a bachelor’s degree
in either: (1) business administration; (2) marketingy (3) sports and leisure with a business and
marketing emphasis; or (4) a related field.

The AAO recognizes that the proposed duties as described in the list above and elsewhere in the record
of proceeding, are numerous and representative of the type of work expected of positions within the
Market Research Analysts occupational classification. However, the AAO also finds that, despite the
claims of the petitioner and counsel that the proposed duties delineate a position that is sufficiently
complex and specialized to qualify as a specialty occupation, the evidence in the record of proceeding
does not include persuasive evidence that the spectrum of proposed duties, even in the aggregate,
exceeds the relative complexity, specialization, and/or uniqueness of market research analyst positions
that do not require the application of at least a bachelor’s degree level of a body of highly specialized
‘knowledge in a specific specialty. In this regard, the AAO also finds that neither the petitioner nor
counsel has submitted into the record both evidence that establishes objective standards by which to
corroborate their claims and also evidence that establishes that such standards have been met. Going
on record without supporting documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm’r 1998)
(citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)). Without
documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's
burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of
Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983);
Maitter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

The AAO further finds that, although the proposed duties enumerated in the record of proceeding are
numerous and market-research-analyst related, the petitioner has not documented any necessary
correlation between, on the one hand, the duties as they would actually be performed in the context of
the petitioner’s operations and, on the other hand, a need for attainment of at least a bachelor’s degree,
or the equivalent, in a specific specialty closely related to the those duties.

Next, as will now be discussed, the AAO finds that there is a material inconsistency between the
levels of complexity, specialization, occupational understanding, and independent responsibility
that the petitioner asserts for the proffered position, on the one hand, and, on the other, the wage-
rate level designated in the LCA that the petitioner submitted in support of the petition.
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The AAO will start by recounting some — but by no means, all — of the record’s claims regarding
the complexity and specialization of the duties of the proffered position. As noted, in its July 13,
2011 letter, the petitioner claimed that the beneficiary would apply advanced business principals
and marketing strategies. In that letter the petitioner also asserted the following:

The aforementioned duties are complex and specialized because this Market
Research Analyst position will be burdened with the comprehensive collection,
organization, and research of mass quantities of data, market variables, retail figures,
pricing structures, industry advances, consumer preferences and responses,
information, and [will] otherwise prepare data for analysis. . . .

* * *

These tasks are complex and specialized because our Market Research Analyst will
not merely gather information, but must analyze and interpret large quantities of
business, market, and operational information, surmise and create marketing
strategies, identify potentially lucrative new target markets, and make
recommendations to the management based on her [sic] analysis. This is a complex
process. . . .

The complexity and required application of business and marketing principles
necessitate that a potential candidate for this Market Research Analyst position
requries [sic] at least a bachelor’s degree. . . .

¥ k%

In consideration of the demanding duties to be tended to by [the] Beneficiary which
also include complex data analysis, advanced market projections, market forecasts,
and intimate familiarity with demographic studies and consumer preferences, the
nature of said duties are almost always associated with the attainment of a bachelor’s
degree. This amply demonstrates that a baccalaureate degree is the minimum
requirement of this position due to its complexity. :

On appeal, counsel argues that the duties of the proffered position are complex and demanding and
references the petitioner’s “business complexity” and its “complex current and future markel
research needs.” Counsel also references the list of “extensive and complex job duties submitted by
|the petitioner|,” and describes the “specific and specialized skill set” that is “an absolute necessity
to properly understand [and] analyze the extensive and complex health product market in the
intricate Los Angeles market[.]” Finally, counsel asserts the following:

As can be plainly observed in this prior job deséription, the nature of the duties to be
performed for the instant position is specializéd and complex because it requires
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professional knowledge of data gathering, identifying and satisfying customer needs,
determining potential market[s], and planning marketing strategies. . . .

However, as will now be discussed, these assertions ‘materially conflict with the wage level
designated in the LCA that the petitioner submitted with the petition. The LCA submitted by the
petitioner in support of the instant position specifies the occupational classification for the position
as “Market Research Analyst,” SOC (O*NET/OES) Code 19-3021.00, at a Level I (entry level)
wage. The Prevailing Wage Determination Policy Guidance® issued by the U.S. Department of
Labor (DOL) states the following with regard to Level I wage rates:

Level I (entry) wage rates are assigned to job offers for beginning level employees who
have only a basic understanding of the occupation. These employees perform routine
tasks that require limited, if any, exercise of judgment. The tasks provide experience and
familiarization with the employer’s methods, practices, and programs. The employecs
may perform higher level work for training and developmental purposes. These
employees work under close supervision and receive specific instructions on required
tasks and results expected. Their work is closely monitored and reviewed for accuracy.
Statements that the job offer is for a research fellow, a worker in training, or an internship
are indicators that a Level I wage should be considered [emphasis in original].

The petitioner’s assertions regarding the proposed duties’ level of complexity,and specialization. as
well as the level of independent judgment and responsibility and the occupational understanding
required to perform them, are materially inconsistent with the petitioner’s submission of an LCA
certified for a Level I, entry-level position. The LCA’s wage level (Level I, the lowest of the four that
* can be designated) is only appropriate for a low-level, entry position relative to others within the
“occupation. In accordance with the relevant DOL explanatory information on wage levels quoted
above, this Level I wage-rate is only appropriate for positions where the beneficiary will only
required to have a basic understanding of the occupation; will be expected to perform routine tasks
requiring limited, if any, exercise of judgment; will be closely supervised and have his work closely
monitored and reviewed for accuracy; and will receive specific instructions on required tasks and
expected results.

This conflict between the wage-rate designated in the LCA and the petitioner’s claims withion the
four corners of the petition, undermines the credibility of the petition, and, in particular, the
credibility of the petitioner’s assertions regarding the proffered position’s demands and level of
responsibilities. Doubt cast on any aspect of the petitioner's proof may, of course, lead to a
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the
visa petition. It is incumbent upon the petitioner to resolve any inconsistencies in the record by
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not
suffice unless the petitioner submits competent objective ev1dence pointing to where the truth lies.
Matter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988)

' Available at http://www.foreignlaborcert.doleta.gov/pdf/Policy_Nonag_Progs.pdf  (last  accessed
November 29, 2012). . :
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It should be noted that, for efficiency’s sake, the AAO’s discussions and findings regarding the
- material conflict between assertions in the petition and the LCA wage-level, and also with regard to
the previously discussed evidentiary deficiencies with regard to the proposed duties and the
proffered position, are hereby incorporated as part of this decision’s later analyses of each criterion
at 8§ C.F.R. § 214.2(h)(4)(iii)(A).

The DOL has clearly stated that its LCA certification process is cursory, that it does not involve
substantive review, and that it makes the petitioner responsible for the accuracy of the mformanon
entered in the LCA.

With regard to LCA certification, the regulation at 20 C.F.R. § 655. 715 states the following:

Certification means the determination by a certifying officer that a labor condition.
application is not incomplete and does not contain obvious inaccuracies.

Likewise, the regulation at 20 C.F.R. § 655.735(b) states, in pertinent part, that ‘;l_i'll is the
employer’s responsibility to ensure that ETA [(the DOL’s Employment and Training
Administration)| receives a complete and accurate LCA.”

Further, the regulation at 8 C.F.R. § 214. 2(h)(4)(i)(B)(2) also makes clear that certification of an
LCA does not constitute a determination that a position qualifies for classification as a specnalty
occupation:

®

N .

- Certification by the Department of Labor of a labor condition application in an
occupational classification does not constitute a determination by that agency that the
occupation in question is a specialty occupation. The director shall determine if the

-application involves a specialty occupation as defined in section 214(i)(1) of the Act.
The director shall also determine whether the particular alien for whom H-1B
classification is sought qualifies to perform services in the specialty occupation as
prescribed in section 214(i)(2) of the Act. '

While the DOL is the agency that certifies LCA applications before they are submitted to USCIS,
DOL regulations note -that the Department of Homeland Security (DHS) (i.e., its immigration
benefits branch, USCIS) is the department responsible for determining whether the content ol an
LCA filed for a particular Form 1-129 actually supports that petition. See 20 C.F.R. § 655.705(b).
which states, in pertinent part (emphasis added):

For H-1B visas . . . DHS accepts the employer's petition (DHS Form [-129) with the
DOL certified IL.CA attached. In doing so, the DHS determines whether the petition
is supported by an LCA which corresponds with the petition, whether the occupation
named in the [LCA] is a specialty occupation or whether the individual is a fashion
model of distinguished merit and ability, and whether the qualifications of the
nonimmigrant meet the statutory requirements of H-1B visa classification.
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Also, as previously noted, the conflict between the LCA and the petition also adversely affects the
merits of the petition, because it materially undermines the credibility of the assertions therein with
regard to the nature and level of work that the beneficiary would perform.

The AAO will now address the director’s determination that the proffered position is not a specialty
occupation. Based upon a complete review of the record of proceeding, the AAO agrees with the
director and finds that the evidence fails to establish that the position as described constitutes a
specialty occupation. ‘

To meet its burden of proof in this regard, the petitioner must establish that the employment it is
offering to the beneficiary meets the following statutory and regulatory requirements.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1) dehnes the
term “specialty occupation” as one that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or its
~ equivalent) as a minimum for entry into the occupation in the United States.

“The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires [(1)] theoretical and practical application of a body of
highly specialized knowledge in fields of human endeavor including, but not limited .

_to, architecture, engineering, mathematics, physical sciences, social sciences,
medicine and health, education, business specialties, accounting, law, theology, and
the arts, and which requires [(2)] the attainment of a bachelor’s degree or higher in a
specific specialty, or its equivalent, as a minimum for entry into the occupation in the
United States. : : '

Pursuant to 8 C.F.R. § 214. 2(h)(4)(111)(A) to quallfy as a specialty occupatlon the position must
also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or
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(4) The nature of the specific duties [is] so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(i11)(A) must logically be read together with
section 214(i1)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(i1). In other words, this regulatory language
must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into-account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of
W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating the:
necessary and sufficient conditions for meeting the definition of specialty occupation would result
in particular positions meeting-a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory
or regulatory definition. See Defensor v. Meissner,-201 F.3d 384, 387 (5lh Cir. 2000). To avoid this
illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional
requirements that a position must meet, supplementing the statutory and regulatory definitions of
specialty occupation.

 Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii),
U.S. Citizenship and Immigration Services (USCIS) consistently interprets the term “degree’ in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. v.
Chertoff,” 484 F.3d 139, 147 (1st Cir. 2007) (describing “a degree requirement in a specific
specialty” as “one that relates directly to the duties and responsibilities of a particular position™).
Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be
employed as engineers, computer scientists, certified public accountants, college professors, and
other such occupations. These professions, for which petitioners have regularly been able (o
establish a minimum entry requirement in the United States of a baccalaureate or higher degree in a
specific specialty or its equivalent directly related to the duties and responsibilities of the particular
position, fairly represent the types of specialty occupations that Congress contemplated when it
created the H-1B visa category.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not rely
simply upon a proffered position’s title. The specific duties of the position, combined with the
nature of the petitioning entity’s business operations, are factors to be considered. USCIS must
examine the ultimate employment of the beneficiary, and determine whether the position qualifies
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d at 384. The critical
element is not the title of the position nor an employer’s self-imposed standards, but whether the
position actually requires the theoretical and practical application of a body of highly specialized
knowledge, and the attainment of a baccalaureate or higher degree in a specific specialty as the
minimum for entry into the occupation, as required by the Act. ,
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The AAO will now discuss the. application of each supplemental, alternative criterion at
8 C.F.R. § 214.2(h)(4)(iii)(A) to the evidence in this record of proceeding.

The AAO will first discuss the criterion at 8 C.F.R. § 214.2(h)(4)(ii1))(A)(/), which is satisfied by
establishing that a baccalaureate or higher degree, or its equivalent, in a specific specialty is
normally the minimum requirement for entry into the particular position that is the subject of the
petition. ' ‘

The AAO recognizes the U.S. Department of Labor’s (DOL) Occupational QOutlook Handbook
(Handbook) as an authoritative source on the duties and educational requirements of the wide
variety of occupations it addresses.* The AAO agrees with counsel that the proposed duties align
with those of market research analysts.

In relevant part, the Handbook summarizes the duties typically performed by market research
analysts as follows:

Market research analysts typically do the following:
e Monitor and forecast marketing and sales trends
e Measure the effectiveness of marketing programs and strategies

e Devise and evaluate methods for collecting data, such as surveys,
questionnaires, or opinion polls

e Gather data about consumers, competitors, and market conditions
e Analyze data using statistical software

‘o Convert complex data and findings into understandable tables, graphs,
and written reports ' '

e Prepare reports and present results to clients or management

Market research analysts perform research and gather data to help a company market
its products or services. They gather data on consumer demographics, preferences,
needs, and buying habits. They collect data and information using a variety of
methods, such as interviews, questionnaires, focus groups, market analysis surveys,
public opinion polls, and literature reviews. '

Analysts help determine a company’s pasition in the marketplace by researching

* The Handbook, which is available in printed form, may also be accessed online at
http://www stats.bls.gov/oco/. The AAOQO’s references to the Handbook are from the 2012-13 edition
available online. ’
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their competitors and analyzing their prices, sales, and marketing methods. Using
this information, they may determine potential markets, product demand, and
pricing. Their knowledge of the targeted consumer enables them to develop
advertising brochures and commercials, sales plans, and product promotions.

Market research analysts evaluate data using statistical techniques and software.
They must interpret what the data means for their client, and they may forecast future
trends. They often make charts, graphs, or other visual aids to present the results of
their research.

U.S. Dept. of Labor, Bureau of Labor Statistics, OCcupatioﬁal' Outlook Handbook, 2012-13 ed.,
“Market Research Analysts,” . http://www.bls.gov/ooh/Business-and-Financial/Market-research-
analysts.htm#tab-2 (accessed November 29, 2012). ‘

The Handbook states the following with regard to the educational requirements necessary for
entrance into this field:

Market research analysts need strong math and analytical skills. Most market
research analysts need at least a bachelor’s degree, and top research positions often
require a master’s degree.

Market research analysts typically need a bachelor’s degree in market research or a
related field. Many have degrees in fields such as statistics, math, or computer
science. Others have a background in business administration, one of the social
sciences, or communications. Courses in statistics, research methods, and marketing
are essential for these workers; courses in communications and
social sciences—such as economics, psychology, and sociology—are also important.

Many market research analyst jobs require a master’s degree. Several schools offer
graduate programs in marketing research, but many analysts complete degrees in
other fields, such as statistics, marketing, or a Master of Business Administration
(MBA). A master’s degree is often required for leadershlp positions or positions that
perform more technical research.

Id. at http://www.bls.gov/ooh/BuSiness—andfFinancial/Market—research—analysls.'htm#tub-4.

In general, provided the specialties are closely related, e.g., chemistry and biochemistry, a minimum
of a bachelor’s or higher degree in more than one specialty is recognized as satistying the “degree in
the specific specialty” requirement of section 214(i)(1)(B) of the Act. In such a case, the required
“body of highly specialized knowledge” would essentially be the same. Since there must be a close
correlation between the required “body of highly specialized knowledge” and the position, however,
a minimum entry requirement of a degree in two disparate fields, such as business management and
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engineering, would not meet the statutory requirement that the degree be “in rhe specific
specialty.” Section 214(i)(1)(b) (emphasis added). ’

Here, although the Handbook indicates that a bachelor’s or higher degree is required, it also
indicates that baccalaureate degrees in various fields are acceptable for entry into the occupation. In
addition to recognizing degrees in disparate fields, i.e., social science and computer science as
acceptable for entry into this field, the Handbook also states that “others have a background in
business administration.” A petitioner must demonstrate that its proffered position requires a
precise and specific course of study that relates directly and closely to the position in question.
Since there must be a close correlation between the required specialized studies and the position, the
requirement of a degree with.a generalized title, such as business administration, without further
specification, does not establish the position as a specialty occupation. Cf. Matter of Michael Hert;
Associates, 19 1&N Dec. 558 (Comm’r 1988). To prove that a job requires the theoretical and
practical application of a body of highly specialized knowledge as required by section 214(i)(1) of
the Act, a petitioner must establish that the position.requires the attainment of a bachelor's or higher
degree in a specialized field of study or its equivalent. As explained above, USCIS interprets the
degree requirement at 8 C.F.R. § 214.2(h)(4)(ii1)(A) to require a degree in a specific specialty that is
directly related to the proposed position. USCIS has consistently stated that, although a general-
purpose bachelor's degree, such as a degree in business administration, may be a legitimate
prerequisite for a particular position, requiring such a degree, without more, will not justify a
finding that a particular position qualifies for classification as a specialty occupation. See Roval
“Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007).

" Nor does the record of proceeding contain any persuasive documentary evidence from any other
* relevant authoritative source establishing that the proffered position’s ' inclusion in the Market
#Research Analysts occupational category is sufficient in and of itself to establish the proffered
position as, in the words of this criterion, a “particular position” for which “[a] baccalaureate or
higher degree or its equivalent is normally the minimum requirement for entry.”

Also, the AAO observes that the materials from DOL’s Occupational Information Network
(O*NET OnLine) do not establish that the proffered position satisfies the first criterion at 8 C.F.R.
§ 214.2(h)(4)(ii1)(A), either. O*NET OnLine is not particularly useful in determining whether a
baccalaureate degree in a specific specialty, or its equivalent, is a requirement for a given position,
as O*NET OnLine’s JobZone designations make no mention of the specific field of study from
which a degree must come. As was noted previously, the AAO interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proposed position. The Specialized
Vocational Preparation (SVP) rating is meant to indicate only the total number of years of
vocational preparation required for a particular position. It does not describe how those years are to
be divided among training, formal education, and experience and it does not specify the particular

° Whether read with the statutory “the” or the regulatory “a,” both readings denote a singular “specialty.”
Section 214(i)(1)(b) of the Act; 8 C.F.R. § 214.2(h)(4)(i1). Still, the AAO does not so narrowly interpret
these provisions to exclude positions from qualifying as specialty occupations if they permit, as a minimum
entry requirement, degrees in more than one closely related specialty.
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type of degree, if any, that a position would require. For all of these reasons, the O*NET OnLine
excerpt submitted by counsel is of little evidentiary value to the issue presented on appeal.

Finally, as previously discussed, the petitioner indicated in the LCA that its proffered position is a
comparatively low, entry-level position relative to others within its occupation and signifies that the
beneficiary is only expected to possess a basic understanding of the occupation.

As the evidence in the record-of proceeding does not establish that a baccalaureate degree, or its
equivalent, in a specific specialty is normally the minimum requirement for entry into the particular
position that is the subject of this petition, the petitioner has not. established the criterion at
8 C.F.R. § 214.2(h)(4)(ii))(A)(]).

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This‘prong alternatively calls for a petitioner to establish that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to
the petitioner’s industry in positions that are both: (1) parallel to the proffered position; and
(2) located in-organizations that are similar to the petitioner. .

In determining whether there is such a common degree requirement, factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry's professional association has made a degree a minimum entry requirement:; and whether
letters or affidavits from firms or individuals in the industry attest that such firms “routinely employ
and recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165
(D.Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

‘Here and as already discussed, the petitioner has not established that its proffered position is one for
which the Handbook reports an industry-wide requirement for at least a bachelor’s degree in a specific
specialty or its equivalent. Also, there are no submissions from professional associations, individuals,
or similar firms in the petitioner’s industry attesting that individuals employed in positions parallel to
the proffered position are routinely required to have a minimum of a bachelor’s degree in a specific
specialty or its equivalent for entry into those positions.

Nor do the five job-vacancy announcements submitted by counsel satisfy the first alternative prong
described at 8 C.F.R. § 214.2(h)(4)(iii))(A)(2). First, counsel has not submitted any evidence to
demonstrate that these advertisements are from companies “similar” to the petitioner. The petitioner

" has submitted no evidence to establish that these advertisers are similar to the petitioner in size,

scope, and scale of operations, business efforts, expenditures, or other fundamental dimensions.’

‘6 The petitioner described itself on the Form [-129 as a “wholesaler of food products” and provided a North
American Industry Classification System (NAICS) Code of 424990, “Other Miscellaneous Nondurable
Goods Merchant Wholesalers.” U.S. Dep’t of Commerce, U.S. Census Bureau, North American Industry
Classification System, 2012 NAICS Definition, “424990 Other Miscellaneous Nondurable Goods Merchant
Wholesalers,” http://www. census.gov/cgi-bin/sssd/naics/naicsrch (accessed November 29. 2012). However.
the AAO notes that is the parent company of

and the _ Counsel did not explain how and the petitioner are
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Second, the petitioner has not established that these five positions are “parallel” to the proffered
position.” Nor has the petitioner established that the job-vacancy announcements require a
bachelor’s degree, or the equivalent, in a specific specialty.® Nor does the petitioner submit any
evidence regarding how representative these advertisements are of the industry’s usual recruiting
and hiring practices with regard to the positions advertised. Simply going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in
these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of
Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).° '

similar to one another. decsibes itself as a computer software company; the is a
financial institution; owns a chain of gasoline stations and convenience stores; and
describes itself as a manufacturing company.

7 All five of these job vacancy announcements state the following: “Career Level: Expericnced|.]” However.
as noted above, the petitioner indicated in the LCA that its proffered position is a comparatively low, entry-
level position relative to others within its occupation and signifies that the beneficiary is only expected to
possess a basic understanding of the occupation. It is therefore difficult to envision how these attributes
assigned to the proffered position.by the petitioner, by virtue of its wage-level designation on the LCA.
would be parallel to the five positions described in these job vacancy announcements. Furthermore, it is
noted that the market research analyst position at requires a both a bachelor’s degree in
engineering or a related discipline such as physics or chemistry, and a master’s degree in business
administration. These are not characteristics of the proffered position.

does not require a bachelor’s degree for its advertised market research analyst position: it states
only a “preference” for such a degree. The i would find acceptable a bachelor’s degree from the
fields of market research, economics, marketing, finance, or social sciences.. Although and the
o stated that a bachelor’s degree is required, they did not mandate that the degree come from any
particular specialty.

® Furthermore, according to the Handbook there were approximately 282,700 persons employed as market
research analysts and marketing specialists in 2010. Handbook at http://www bls.gov/ooh/business-and-
financial/market-research-analysts.htm#tab-6 (last accessed November 29, 2012). Based on the size of this
relevant study population, the petitioner fails to demonstrate what statistically valid inferences, if any. can be
drawn from the seven submitted vacancy announcement with regard to determining the common educational
requirements for entry into parallel positions in similar organizations. See generally Earl Babbie, The
Practice of Social Research 186-228 (1995). Moreover, given that there is no indication that these
advertisements were randomly selected, the validity of any such inferences could not be accurately
determined even if the sampling unit were sufficiently large. See id. at 195-196 (explaining that *[rJandom
selection is the key to {the] process [of probability sampling]” and that “random selection offers access to the
body of probability theory, which provides the basis for estimates of population parameters and estimates of
error’’).

As such, even if these five job-vacancy announcements established that the employers that issued them
routinely recruited and hired for the advertised positions only persons with at least a bachelor’s degree in a
specific specialty closely related to the positions, it cannot be found that these five job vacancy
announcements which appear to have been consciously selected could credibly refute the statistics-based
findings of the Handbook published by the Bureau of Labor Statistics that such a position does not normally
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Therefore, the petitioner has not satisfied the first of the two alternative prongs described at
8 C.F.R. § 214.2(h)(4)(i11)(A)(2), as the evidence of record does not establish a requirement for at
least a bachelor’s degree in a specific specialty as common to the petitioner's industry in positions-
that are both (1) parallel to the proffered position and (2) located in organizations that are similar to
the petitioner.

Next, the AAO finds that the petitioner did not satisfy the second alternative prong of
8 C.F.R. § 214.2(h)(4)(ii1)(A)(2), which provides that “an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a degree.”

In this particular case, the petitioner has failed to show that the duties the beneficiary will perform
on a day-to-day basis constitute a position so complex or unique that it can only be performed by a
person with at least a bachelor’s degree, or the equivalent, in a specific specialty. ‘

As reflected in this decision’s previous comments and findings with regard to the record’s evidence
regarding the proposed position and its constituent duties, the record of proceeding does not contain
evidence establishing relative complexity or-uniqueness as aspects of the proffered position, let
alone establishing that the position is so complex or unique as to require the theoretical and
practical application of a body of highly specialized knowledge such that a person with a bachelor’s
or higher degree in a specific specialty or its equivalent is required to perform them. Rather, the
AAO finds, that the petitioner has not distinguished either the proposed duties, or the position that
they comprise, from generic market-research-analysis work, which, the Handbook indicates, does
" not necessarily require a person with at least a bachelor’s degree, or the equivalent, in a specific
specialty. : »

The petitioner therefore failed to establish how the beneficiary’s responsibilities and day-to-day
duties comprise a position so complex or unique that the position can be performed only by an
individual with a bachelor’s degree, or the equivalent, in a specific specialty.

Additionally, the AAO incorporates here by reference and reiterates its earlier discussion regarding
the LCA and its indication that the proffered position is a low-level, entry position relative to others
within the occupation, as this factor is inconsistent with the relative complexity and uniqueness
required to satisfy this criterion. Based upon the wage rate, the beneficiary is only required to have
a basic understanding of the occupation. Moreover, that wage rate indicates that the beneficiary
will perform routine tasks that require limited, if any, exercise of independent judgment: that the
beneficiary’s work will be closely supervised and monitored; that he will receive specific
instructions on required tasks and expected results; and that his work will be reviewed for accuracy.

Consequently, as it did not show that the particular position for which it filed this petition is so
complex or unique that it can only be performed by a person with at least a bachelor’s degree, or the

¢

require at least a baccalaureate degree in a specific specialty for entry into the occupation in the United
States.
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equivalent, in a specific specialty, the petitioner has not satisfied the second alternative prong of

8 C.E.R. § 214.2(h)(4)(iii)(A)(2).

The AAO turns next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which entails an employer
demonstrating that it normally requires a bachelor’s degree, or the equivalent, in a specific specialty
for the position.

The AAO’s review of the record of proceeding under this criterion necessarily includes whatever
evidence the petitioner has submitted with regard to its past recruiting and hiring practices and
employees who previously held the position in question.

To satisfy this criterion, the record must contain documentary evidence demonstrating that the
petitioner has a history of requiring the degree or degree equivalency, in a specific specialty, in its prior
recruiting and hiring for the position. The record must establish that a petitioner’s imposition of a
degree requirement is not merely a matter of preference for high-caliber candidates but is necessitated
by the performance requirements of the proffered position.'’ In the instant case, the record does not
establish a prior history of recruiting and hiring for the proposed position of only persons with at
least a bachelor’s degree, or the equivalent, in a specific specialty.

It should be noted that a petitioner may believe or otherwise assert that a proffered position requires
a degree, that opinion alone without corroborating evidence cannot establish the position as a
specialty occupation. Were USCIS limited solely to reviewing a petitioner’s claimed self-imposed
requirements, then any individual with a bachelor’s degree could be brought to the United States to
‘perform any occupation as long as the employer artificially created a token degree requirement,
whereby all individuals employed in a particular position possessed a baccalaureate or higher
~degree in the specific specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In
other words, if a petitioner’s assertion of a particular degree requirement is not necessitated by the
actual performance requirements of the proffered position, the position would not meet the statutory
or regulatory definition of a specialty occupation. See §214(i)(1) of the Act; 8 C.F.R.
N 214.2(5)(4)(ii) (defining the term “specialty occupation”). ‘

"To satisfy this criterion, the evidence of record must show that the specific performance
requirements of the position generated the recruiting and hiring history. A petitioner’s perfunctory
declaration of a particular educational réquirement will not mask the fact that the position is not a
specialty occupation. USCIS must examine the actual employment requirements, and, on the basis

-of that examination, determine whether the position qualifies as a specialty occupation. See
generally Defensor v. Meissner, 201 F. 3d at 387. In this pursuit, the critical element is not the title
of the position, or the fact that an employer has routinely insisted on certain educational standards,
but whether performance of the position actually requires the theoretical and practical application of
a body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in a
specific specialty as the minimum for entry into the occupation as required by the Act. To interpret

4

' Any such assertion would be undermined in this particular case by the fact that the petitioner indicated in
the LCA that its proffered position is a comparatively low, entry-level position relative to others within its
occupation. ; "
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the regulations any other way-would lead to absurd results: if USCIS were constrained to recognize
a specialty occupation merely because the petitioner has an established practice of demanding
certain educational requirements for the proposed position - and without consideration of how a
beneficiary is to be specifically employed - then any alien with a bachelor’s degree in a specific

~ specialty could be brought into the United States to perform non-specialty occupations, so long as

the employer required all such employees to have baccalaureate or higher degrees. See id. at 388.

The petitioner conceded in its July 13, 2011 that it has never hired a market research analyst. While
a first-time hiring for a position is not in itself generally a basis for precluding a position from
recognition as a specialty occupation, certainly an employer that has never recruited and hired for
the position would not be able to satisfy the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3). which
requires a demonstration that it normally requlres a bachelor’s degree or the equivalent, in a
specific specialty for the position.

As the petitioner has failed to demonstrate a history of recruiting and hiring only individuals with a
bachelor’s degree, or the equivalent, in a specific specialty for the proffered position, it has failed to
satisfy 8 C.F.R. § 214.2(h)(4)(i11))(A)(3).

Next, the AAO finds that the petitioner has ‘mot satisfied the criterion at
8 C.FR. § 214.2(h)(4)(ii1)}(A)(4), which requires the petitioner to establish that the nature of the
proffered position’s duties is so specialized and complex that the knowledge required to perform them

is usually associated with the attainment of a baccalaureate or higher degree in the specialty.

Both on its own terms and also in comparison with the three higher wage-levels that can be
designated in an LCA, the petitioner’s designation of an LCA wage-level I is indicative of duties of
relatively low complexity. :

As earlier’ noted, the Prevailing Wage Determination Policy Guidance issued by the U:S.
Department of Labor (DOL) states the following with regard to Level I wage rates:

Level I (entry) wage rates are assigned to job offers for beginning level employees who
have only a basic understanding of the occupation. These employees perform routine
tasks that require limited, if any, exercise of judgment. The tasks provide experience and
familiarization with the employer’s methods, practices, and programs. The employees
may perform higher leve] work for training and developmental purposes. These
employees work under close supervision and receive specific instructions on required
tasks and results expected. Their work is closely monitored and reviewed for accuracy.
Statements that the job offer is for a research fellow, a worker in training, or an internship
are indicators that a Level I wage should be considered [emphasis in original].

The pertinent guidance from the Department of Labor, at page 7 of its Prevailing Wage
Determination Policy Guidance describes the next higher wage-level as follows:

Level II (qualified) wage rates are assigned to job offers for qualified employees
who have attained, either through education or experience, a good understanding of
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the occupation. They perform moderately complex tasks that require limited
judgment. An indicator that the job request warrants a wage determination at Level
I would be a requirement for years of education and/or experience that are generally
required as described in the O*NET Job Zones.

The above descriptive summary indicates that even this higher-than-designated wage level is
appropriate for only “moderately complex tasks that require limited judgment.” The fact that this
higher-than-here-assigned, Level II wage-rate itself indicates performance of only “moderately
complex tasks that require limited judgment,” is very telling with regard to the relatively low level
of complexity imputed to the proffered position by virtue of its Level I wage-rate designation.

Further, the AAO notes the relatively low level of complexity that even this Level I wage-level
reflects when compared with the two still-higher LCA wage levels, neither of which was designated
on the LCA submitted to support this petition.

The aforementioned Prevailing Wage Determination Policy Guidance describes the Level 111 wage
designation as follows:

Level III (experienced) wage rates are assigned to job offers for experienced

employees who have a sound understanding of the occupation and have attained,

either through education or experience, special skills or knowledge. They perform

tasks that require exercising judgment and may coordinate the activities of other

staff. They may have supervisory authority over those staff. A requirement for years

of experience or educational degrees that are at the higher ranges indicated in the
- O*NET Job Zones would be indicators that a Level Il wage should be considered.

Frequently, key words in the job title can be used as indicators that an employer’s
job offer is for an experienced worker. . . .

The Prevailing Wage Determination Policy Guidance describes the Level IV wage designation as
follows: : :

Level 1V (fully competent) wage rates are assigned to job offers for competent
employees who have sufficient experience in the occupation to plan and .conduct
work requiring judgment and the independent evaluation, selection, modification,
and application of standard procedures and techniques. Such employees use
‘advanced skills and diversified knowledge to solve unusual and complex problems.
These employees receive only technical guidance and their work is reviewed only for
application of sound judgment and effectiveness in meeting the establishment’s
procedures and expectations. They generally have management and/or supervisory
responsibilities. '

Here the AAQ again incorporates its earlier discussion and analysis regarding the implications of
the petitioner’s submission of an LCA certified for the lowest assignable wage-level. By virtue of
this submission the petitioner effectively attested that the proffered position is a low-level, entry
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position relative to others within the occupation, and that, as clear by comparison with DOL’s
instructive comments about the next higher level (Level II), the proffered position did not even
involve “moderately complex tasks that require limited judgment” (the level of complexity noted
for the next higher wage-level, Level 1I). The AAO also finds that, separate and apart from the
petitioner’s submission of an LCA with a wage-level I designation, the petitioner has also failed to
~ provide sufficiently detailed documentary evidence to establish that the nature of the specific duties
that would be performed if this petition were approved is so specialized and complex that the
knowledge required to perform them is usually associated with the attainment of a baccalaureate or
higher degree in a specific specialty.

For all of these reasons, the evidence in the record of proceeding fails to establish that the proposed
duties meet the specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(1ii)(A)(4).

As the petitioner has not satisfied at least one of the criteria at 8 C. F.R. § 214.2(h)(4)(iii)(A), it
cannot be found that the proffered position is a specialty occupation. Accordingly, the appeal w1ll
be dismissed and the petition will be denied on this basis.

Finally, as noted at the outset of this discussion, the AAO also finds, beyond the decision of the
director, that the petitioner has also failed to demonstrate that the beneficiary is qualified to perform
the duties of a specialty occupation. Thus, even if the petitioner had established that the proffered
position qualifies for classification as a specialty-occupation, which it did not, the petition still could
not be approved because the petitioner has not demonstrated the beneficiary’s qualifications to
perform its duties.

Section 214(i)(2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as
an H-1B nonimmigrant worker must possess:

(A) full state licensure to practice in the occupatlon if such licensure is required to
practice in the occupatlon

(B) completion of the degree described in paragraph (1)(B) for the occupation, or

(C) (1) experience in the specialty equnvalent to the completion of such degree,
and

(i) recognition of expertise in the specialty through progressively responsible
positions relating to the specialty.

In implementing section 214(i)(2) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(iii)(C) states
that an alien must also meet one of the following criteria in order to qualify to perform services in a
specialty occupation:

) Hold a United States baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;
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(2) Hold a foreign degree determined to be equivalent to a United States
baccalaureate or higher degree required by the specialty occupation from an
accredited college or university;

3) Hold an unrestricted state license, registration or certification which
authorizes him or her to fully practice the specialty occupation and be
immediately engaged in that specialty in the state of intended employment; or

4 Have education, specialized training, and/or progressively responsible
experience that are equivalent to completion of a United States baccalaureate
or higher degree in the specialty occupation, and have recognition of
expertise in the specialty through progressively responsible positions directly
related to the specialty.

Therefore, to qualify an alien for classification as an H-1B nonimmigrant worker under the Act, the
petitioner must establish that the beneficiary possesses the requisite license or, if none is required,
that he or she has completed a degree in the specialty that the occupation requires. Alternatively, if
a license is not required and if the beneficiary does not possess the required U.S. degree or its
foreign degree equivalent, the petitioner must show that the beneficiary possesses both
(1) education, specialized training, and/or progressively responsible experience in the specialty
equivalent to the completion of such degree, and (2) recognition of expertise in the specialty
through progressively responsible positions relating to the specialty.

As the beneficiary did not earn a baccalaureate or higher degree from an accredited college or
university in the United States, he does not qualify to perform the duties of a specialty occupation
under 8 C.F.R. § 214.2(h)(4)(iii))(C)(1). As he does not possess a foreign degree that has been
determined to be equivalent to a baccalaureate or higher degree from an accredited college or
university in the United States, he does not qualify to perform the duties of a specialty occupation
under 8 C.F.R. § 214.2(h)(4)(ii1)(C)(2), either. As the petitioner has not demonstrated that the
beneficiary holds an unrestricted state license, registration or certification to perform the duties of a
specialty. occupation, he does not qualify to perform the duties of a specialty occupation under 8
C.F.R. § 214.2(h)(4)(iii)(C)(3), either. Accordingly, 8 C.F.R. § 214.2(h)(4)(i1i)(C)(4), remains as
the only avenue for the petitioner to demonstrate the beneficiary’s qualifications to perform the
duties of the proffered position. '

The regulation at 8 C.F.R. § 214.2(h)(4)(ii1)(C)(4) requires a demonstration that the beneficiary’s
education, specialized training, and/or progressively responsible- experience is equivalent to the
completion of a United States baccalaureate or higher degree in the specialty occupation, and that
the beneficiary also has recognition of that expertise in the specialty through progressively
responsible positions directly related to the specialty. Pursuant to 8 C.F.R. § 214.2(h)(4)(ii1)(D),
equating a beneficiary’s credentials to a United States baccalaureate or higher degree under
8 C.F.R. § 214.2(h)(4)(iii))(C)(4) is determined by at least one of the following:

(1) An evaluation from an official who has authority to grant college-level credit
for training and/or experience in the specialty at an accredited college or
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university which has a program for granting such credit based on an
individual's training and/or work experience;

(2) The results of recognized college-level equivalency examinations or special
credit programs, such as the College Level Examination Program (CLEP), or
Program on Noncollegiaté Sponsored Instruction (PONSI);

3 An evaluation of education by a reliable credentials evaluation service which
specializes in evaluating foreign educational credentials;''

(4) ~ Evidence of certification or registration from  a nationally-recognized
professional association or society for the specialty that is known to grant
certification or registration to persons in the occupational specialty who have
achieved a certain level of competence in the specialty; -

(5 A determination by the Service that the equwalent of the degree required by
the specialty occupation has been acquired through a combination of
education, specialized training, and/or work experience in areas related to the
specialty and that the alien has achieved recognition of expertise in the
specialty occupation as a result of such training and experience.

The record contains an evaluation of the beneficiary’s academics and work experience prepared by
Assistant Professor at the at the
dated April 18,2011. According to Professor the beneficiary’s work experience is equivalent
to a bachelor’s degree in business administration’ awarded by an accredited institution of higher
education in the United States.
t

However, Professor evaluation does not demonstrate that the beneficiary is qualified to
perform the duties of a specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii}(D)(/), as a general
degree in business administration alone is insufficient to qualify the beneficiary to perform the
services of a specialty occupation, unless the academic courses pursued and knowledge gained is a
realistic prerequisite to a particular occupation in the field. Marter of Ling, 13 I&N Dec. 35 (Reg.
Comm’r 1968). As such, the beneficiary does not qualify to perform the duties of a specialty
occupation under 8 C.F.R. § 214.2(h)(4)(i11))(D)({1).

No evidence has been submitted to establish, nor does the petitioner assert, that the beneficiary
satisfies 8 C.F.R. § 214.2(h)(4)(iii)(D)(2), which requires submission of the results of recognized
college-level equivalency examinations or special credit programs, such as the College Level
Examination Program (CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI).

Nor does the beneficiary qualify under 8 C.F.R. § 214.2(h)(4)(ii1))(D)(3). As was the case under
8 C.F.R. §§ 214.2(h)(4)(1i1)(C)(1) and (2), the beneficiary is unqualified under this criterion because

"' The petitioner should note that, in accordance with this provision, the AAO will accept a credentials
evaluation service’s evaluation of education only, not experience.
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she did not earn a baccalaureate or higher degree from an accredited college or university in the
United States and does not possess a foreign degree that has been determined to be equivalent to a
baccalaureate or higher degree from an accredited college or university in the United States.

No evidence has been submitted to establish, nor does the petitioner assert, that the beneficiary
satisfies 8 C.F.R. § 214.2(h)(4)(i11)(D)(4), which requires that the beneficiary submit evidence of
certification or registration from a nationally-recognized professional association or society for the
specialty that is known to grant certification or registration to persons in the occupational specialty
who have achieved a certain level of competence in the specialty. ‘

The regulation at 8 C.F.R. § 214. 2(h)(4)(111)(D)(5) states the followmg with regard to analyzing an
alien’s quallflcatxons

For purposes of determining equivalency to a baccalaureate degree in the specialty,
three years of specialized training and/or work experience must be demonstrated for
each year of college-level training the alien lacks. . . . It must be clearly
demonstrated that the alien’s training and/or work experience included the
theoretical and practical application of specialized knowledge required by the
specialty occupation; that the alien’s experience was gained while working with
peers, supervisors, or subordinates who have a degree or its equivalent in the
specialty occupation; and that the alien has recognition of expertise in the specialty
evidenced by at least one type of documentation such as:

) Recognition of expertise in the specialty occupation by at least two

recognized authorities in the same specialty occupation;'”

(if) Membership in a recognized foreign or Umted States association or society in
the specialty occupation;

(iif)  Published material by or about the alien in professional publications,-trade
journals, books, or major newspapers;

(iv) Licensure or registration to practice the specialty occupation in a foreign
country; or

(v) Achievements which a recognized authority has determined to be significant
- contributions to the field of the specialty occupation.

'* Recognized authority means a person or organization with expertise in a particular field, special skills or
knowledge in that field, and the expertise'to render the type of opinion requested. A recognized authority’s
opinion must state: (1) the writer’s qualifications as an expert; (2) the writer’s experience giving such
opinions, citing specific instances where past opinions have been accepted as authoritative and by whom;
(3) how the conclusions were reached; and (4) the basis for the conclusions supported by copies or citations
of any research material used. See 8 C.F.R. § 214.2(h)(4)(ii).
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Although the record contains some information regarding the beneficiary’s work history, it does not
establish that this work experience included the theoretical and practical application of specialized
knowledge required by the proffered position; that it was gained while working with peers,
supervisors, or subordinates who held a bachelor’s degree or its equivalent in the field; and that the
beneficiary achieved recognition of expertise in the field as evidenced by at least one of the five
types of documentation delineated in 8 C.F.R. § 214.2(h)(4)(iit)(D)(5)({)-(v).

Accordingly, the beneficiary does not qualify under any of the criteria set forth at
8 C.F.R. §§ 214.2(h)(4)(1ii)(D)(5)(i)-(v) and therefore does not qualify to perform the duties of a
specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)}(C)(4). As such, the petitioner has failed to
establish that the beneficiary qualifies to perform the duties of a specialty ocwpatlon and the
petition must be denied for this additional reason.

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the service center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025. 1043
(E.D. Cal. 2001), aff’d, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis).

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043. aff"d.
345 F.3d 683. . :

The petition will be denied and the appeal dismissed for the above stated reasons, with each
considered as an independent and alternative basis for the decision. In visa petition proceedings, the
burden of proving eligibility for the benefit sought remains entirely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. .

ORDER: The appeal is dismissed. The petition is denied.



