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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is
now on appeal before the Admtmstratrve Appeals Office (AAO) The appeal will be dismissed.
The- petltlon will be denied.’ '

The petrtroner submrtted a Petition for Nonimmigrant Worker (Form 1-129) to the California
Service Center on July 27,2011. On the Form I-129 visa petition, the petitioner describes itself as a
tour and travel services company established in 2003. In order to employ the beneficiary in what it
_designates as a tour coordination manager position, the petitioner seeks to classify him as a

nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(1)(b) of the
Immigration and Natlonahty Act (the Act) 8US.C. § 1101(a)(15)(H)(1)(b)

The dlrector demed the petition on November 14, 2011, finding that the petitioner failed to establish
that the proffered position qualiﬁes as a specialty occupation in accordance with the applicable
statutory and regulatory provisions. ‘Counsel for the petitioner submitted an appeal of the decision on
December 16, 2011. On appeal, counsel asserts that the director's basis for denial of the petition on the
specialty occupat10n issue was erroneous. In support of this assertion, the petitioner submitted a brief
~and add1t10nal evidence.-

The record of proceeding before the AAO contains: (1) the petitioner's Form I-129 and supporting
~documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the
" RFE; (4) the director’s notice of decision; and (5) the Form 1-290B and supporting materials. The
AAO reviewed the record in its entirety before issuing its decision. -

For the reasons that w1ll be discussed below, the AAO agrees with the director’s decision that the
© petitioner has not established eligibility for the benefit sought. Accordingly, the director's decision
- will not be drsturbed The appeal will be dismissed, and the petmon will be denied. :

As a prel1m1nary matter, the AAO notes that even 1f the petltloner were to estabhsh ‘that the‘
- proffered posrtlon qualifies as a specialty occupation in accordance with the applicable statutory and
regulatory provisions (which it has not), it could not be found eligible for the benefit sought. That
. is, upon review of the record, the AAO notes that the Form 1-129 petition was not properly signed
by the petitioner. More specifically, at Section 1 of page 12 of the Form 1-129 Supplement H, the
petitioner failed to provide the required signature certifying that it would be liable for the reasonable
costs of return transportation if the beneficiary is dismissed from its employment prior to the end of
the period of authorrzed stay : -

The regulat1on at 8 C F.R. § 103.2(a)(1) states, in pertment part, the followmg

Every benef1t request or other -document" subm1tted to DHS must be executed and
filed in accordance with the form instructions, notwithstanding any provision of
8 CFR chapter 1 to the contrary, and such instructions are 1ncorporated into the
regulat1ons requ1r1ng its submrssmn :

The instructions for Form I 129 state that the petition must be properly signed. The instructions
further 1nd1cate that a petition that is not properly signed will be re]ected Moreover, according to
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the instructions, a petrtloner that fails to completely f111 out the form will not establish elrgrbrhty for
the benefit sought and the petrtron may be denied. :

.The regulatron at 8 C F R § 103.2(a)(2), which concerns the requrrement of a 51gnature on
applrcatrons and petitions, states the following:

An’ apphcant or petitioner must sign his or her benefit request. . . . By signing the

- benefit request, the applicant or petitioner . . . certifies under penalty of perjury that
the benefit request, and all evidence submitted with it, either at the time of filing or

~ thereafter, is true ‘and correct.” Unless otherwise specified in this chapter, an
acceptable signature on a benefit request that is being filed with the [United States
Citizenship and Immigration. Services (USCIS)] is one that is either handwritten or,
for benefit requests filed electronically as permitted by the instructions to the form, .
in electronic format. _ : T T

Pursuant to 8 C F.R. §§ 103 2(a)(7)(1) and (iii), an application or petition which is ‘not properly
s1gned shall be re]ected as 1mproperly filed, and will not retain a filing date.

“The regulatlon at 8 C. F R § 103. 2(b)(l) provides, in pertrnent part, the followrng

An applicant or petltroner must establish that he or she is eligible for the requested

) benefit at the time of filing the benefit. request and must continue to be eligible

" through ad]udrcatron Each benefit request must be properly completed and filed

with all initial evidence requrred by apphcable regulatrons and other USCIS
1nstructlons

~ The petitioner bears the burden of establishing eligibility for the benefit sought. A petitioner must
establish that it is eligible for the requested benefit at the time of filing the petition. All required
petition forms must be properly completed and filed with any initial evidence required by applicable
regulations and the form instructions. ’See,8 CFR.§ 103.2(b)(1). ‘

-In the instant case, the petrtloner failed to comply with the srgnature requirement. More
specifically, the Form 1-129 (page 12) contains a signature block that is devoid of any signature
from the petrtronrng employer This sectlon of the form reads as follows:

As an authorrzed offrcral of the employer, I certify that the employer will be liable
for the reasonable costs of return transportation of the alien abroad if the beneficiary

~ is dismissed from employment by the employer before the end of the period of
authorrzed stay. : : :

"By farllng to 51gn thls 31gnature block of the Form I-129, the petrtroner has falled to attest that 1t w1ll
_ comply with § 214(c)(5) of the Act, which states the followrng :

~In the case of an alien who -is provided nonimmigrant status under section
101(2)(15)(H)(i)(b) or 101(a)(15)(H)(ii)}(b) and who is dismissed from employment
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by the emploYer before the end of the period of authorized a(imission,vthe employer
‘shall be liable for the reasonable costs of return transportation of the alien abroad.

The regulation at8 CFR § 214. 2(h)(4)(111)(E) further states, in pertment part the following:

The employer wrll be 11able for the reasonable costs of return transportation of the
alien abroad if the alien is dismissed from employment by the employer before- the
end of the period of authorized admission pursuant to section 214(c)(5) of the

- Act... .. Within the context of this paragraph, the term "abroad" refers to the alien's
last place of foreign residence. This provision applies to any employer whose offer -
of employment became the basis for an alien obtaining or continuing H—lB status.

Thus, the pet1t10n has not been properly filed because the petltlonrng employer d1d not sign the
signature block certifying that it would be liable for the reasonable costs of return transportation if
the beneficiary is dismissed from its employment pnor to the period of authorized stay. Pursuant to
8 C.F.R. §§ 103.2(a)(7)(i) and (iii), an application or petition which is not properly signed 'shall be
rejected as improperly filed, and no receipt date can be assrgned to an improperly filed petition.
. While the Service Center did not reject the petition, the AAO is not controlled by service center

" decisions. - Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 at 3 (E.D. La.), aff’d, 248
F.3d 1139 (5th Cir. 2001) cert. denied, 534 U.S. 819 (2001). The AAO notes that the 1ntegr1ty of
the immigration process depends on the employer s1gn1ng the off1c1al unmigration forms. Thus, for
this reason, the petltion may not be approved.

'The_appeal must be diSrnissed, thus rendering the remaining issue in this proceeding moot. However,
~.the AAO will note that, in any event it reviewed the record of proceeding and, based upon that
‘review, hereby endorses -the director's determination that the petltloner failed to establish that it
. would employ the beneficiary in a specialty occupation position. That is, the AAO agrees with the

director's finding that the petitioner failed to establish that the proffered position qualifies as a
- specialty occupation in accordance with the applicable Statutory and regulatory provisions.

In this matter the petitloner 1nd1cated in the Form I- 129 and supporting documentation that it seeks
the beneﬁc1ary s services in a position that it designates as a tour coordination manager to work on
a full-time basis at a salary of $24,000 per year. The petitioner submitted a summary of the terms of
employment, dated July 20, 2011, and provided the following information regardlng the duties of’
the proffered posrtron . ;

= D1rect1y responsrble for tour coordination to National Park[s] include [src] [the] Grand
~ Canyon, Zion, Bryce Canyon[,] etc. for Japanese [c]ustomers;]

e To take care of Japanese customers during their stay in [the] [United States][;]

e To solve all .the problems for J apanese customers 1nclude [sic] s1ckness accidents, lost
' passports etc.[;] - :

‘e To.train new staffs [src] to be a tour coordrnator in J apanese[ ] [and]

. To create new tours for J apanese tourlsts



. (b))

Page 5

1

In the letter in support of the petition, dated July 20, 2011, the petitioner stated that the beneficiary
will “utilize his knowledge studied at the university assisting in.our travel agent business” and
provided the following duties and responsibilities for the position, which are almost identical to the
aforementloned dutles

e Tour coordination to Nat10nal Parks include [sic] [the] Grand Canyon, Zlon ‘Bryce
- Canyon[,] etc. for Japanese customers[;]
To take care of Japanese customers during their stay in [the] [United States][ ]
e . To solve all the problems for Japanese customers rnclude [sic] sickness, accrdents lost
passports, etc. [;] ' :
~ o To train new staffs [sic] to be a tour coordlnator inJ apanese[ ] [and]
- e .To create new tour for Japanese tourists.

The petitioner also submitted a Labor Condition Application (LCA) in support of the instant H-1B
petition. The AAO notes that the LCA designation for the proffered position corresponds to the
occupational classification of "Travel Guides" — SOC (ONET/OES Code) 39-7012.00, at a Level I
wage. ' '

The director found the initial evidence insufficient to-establish eligibility for the benefit sought, and
issued a request for evidence on August 9, 2011. The petitioner was asked to submit documentation
to establish that a specialty occupatlon position exists for the beneficiary. The director outlined the
specific evrdence to be submrtted '

Counsel for the petitioner responded to the RFE in a letter dated October 27, 2011'. In this RFE
response letter, counsel stated that the petitioner submitted “a detailed job description[] (see Exhibit
I), in which [it] described, in detail, the specific job duties, the percentage of time to be spent on
each duty, level of responsibility, hours per week of work, and the minimum education, training,
and experience necessary to do the job.” Upon review of this letter and the attached exhibit labeled
as “Exhibit I”, the AAO notes that counsel for the petitioner submitted the exact same job duties
which were initially provided with the petition without mentioning the percentage of time to be
spent on each duty, the level of responsrbrlrty, and the hours per week of work, as follows:

o Dlrectly responsrble for tour coordination to’ National Park[s] include [sic] [the] Grand
Canyon, Zion, Bryce Canyon[,] etc. for Japanese [cJustomers][;].

To take care of Japanese customers during their stay in [the] [United States][;]

To solve all the problems for Japanese customers include [s1c] sickness, accidents, lost
passports etc. ] -

e To train new staffs [sic] to be a tour coordrnator in Japanese[;] [and]
e To create new tours for J anpanese [sic] tourists.

, :
The AAO notes that in the RFE response cover page, petitioner’s counsel mrstakenly refers to the

proffered posrtron as “market research analyst” rather than tour coordination manager.
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Counsel for the petitioner further stated in Exhrbrt I that the followrng are requirements for the
- proffered posrtlon
J
Bachelor[’s] degree requrred[ ] _
Janpanese [sic] [1]Janguage speaker;
At least [one] year [of] J apanesc tour related bus1ness experrence in [the] [United States][ ]
[and] : : ‘
e  Hospitality skrlls include [sic] tour guiding in [sic] Japanese customers during their stay.in
- the [United States], [and] knowledge of National Parks all over [the] [United States].

Although the petitioner claimed that the beneficiary would serve in a specialty occupation, the
" director determined that the petitioner failed to establish how the beneficiary's immediate duties
would necessitate services at a level requiring the theoretical and practical application of at least a
bachelor’s degree level of a body of highly specialized knowledge in a specific specialty. The
director denied the petition on November 14, 2011. Counsel for the petitioner filed a t1mely appeal
ofthe denial of the H- 1B petrtron :

. The issue before the AAO is whether the petitioner has provrded sufficient evidence to establlsh that

- it would employ the beneficiary in a specialty occupation position. Based upon a’complete review

~.of the record of proceeding, the AAO agrees with the director and finds that the evidence fails'to
establish that the position as described constitutes a specialty occupation. : '

- For an H-1B petltion to be granted, the petitioner must provide sufficient evidence to establish that
- it will employ the beneficiary in a specialty occupation position. To meet its burden of proof in this
" fegard, the petitioner must establish that the employment it is offering to the beneficiary meets the
apphcable statutory and regulatory requirements.

Sectron 214(1)(1) of the Act, 8 USS.C. § 1184(1)(1) defrnes the term "specralty occupation” as an
occupation that requrres '

(A) theoretical- and practical appllcatlon of a body of hrghly specialized
S knowledge, and - .

- (B)  attainment of a bachelor's’ or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the.occupation in the United States.

~ The regulation at 8 C.F.R. § 2,14.2(h)(4)(ii).states, in pertinent part, the following:

Specialty occupation ‘means an occupation which [(1)] requires theoretical and
_ practical application of a body of highly specialized knowledge in fields of human
" endeavor including, but not limited to, architecture, engineering, mathematics,
- physical sciences, social sciences, medicine and health, education, business
specidlties, accounting, law, theology, and the arts, and which [(2)] requires the
‘attainment of a bachelor's degree or higher in a specific specialty, or its equivalent,
as a mrnlmum for entry into the occupation in the United States.

\
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‘Pursuant to 8 CFR. § 214. 2(h)(4)(n1)(A) to quahfy as a specialty occupation, a proposed posrtron
must also meet one of the following criteria:
(1) A baccalaureate or higher degree or its equ1valent is normally the m1n1mum
_requrrement for entry into the particular position;

(2) The degree requrrement is common to the industry in' parallel positions among
* similar orgamzatlons or, in the alternative, an employer may show that its
_ particular position is so complex or ‘unique that it can be performed only by an

" . individual with a degree;

€)) : T_lre cmoloyer normally requires a degree or its equivalent for the position; or

~ (4)- The nature of the specific duties [is] so specialized and complex that knowledge
+ required to perform the duties is usually assocrated with the attainment of a
baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory
~ language must be construed in harmony with the thrust of the related provisions and with the statute
“as'a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction
of language which takes into account the design of the statute as a whole is preferred); see also
COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989);
Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R.
. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this
section as stating the necessary and sufficient conditions for meeting the definition of specialty
occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R.
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must
meet, supplementmg the statutory and regulatory definitions of specialty occupatlon

Consonant w1th section 214(1)(1) of the Act and the regulatron at 8 C. F R. § 214. 2(h)(4)(11) U.S.
Crtrzenshlp and- Immigration Services (USCIS) consistently interprets the term "degree" in the
criteria at 8 C.F.R. § 214. 2(h)(4)(111)(A) to mean not just any baccalaureate or higher degree, but
one in a spec1f1c specialty that is directly related to the proffered position. See Royal Siam Corp. v.
Chertoff, 484 F.3d 139,.147 (st Cir. 2007) (describing "a degree requirement in a specific
specialty” as "one that relates directly to the duties and responsibilities of a particular position").

Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be
employed as engineers, computer scientists, certified public accountants, college professors, and
other such occupatrons These professmns for which petitioners have regularly been able to
establish a. minimum entry requirement in the United States of a baccalaureate or higher degree in a
specific specral_ty or its equivalent directly related to the duties and responsibilities of the particular
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posmon fairly represent the types of specialty occupatlons that Congress contemplated when it
~ created the H- 1B visa category :

To make its determmatlon whether the proffered pos1t10n quahfles as a spe01alty occupation, the
AAQO turns to the criteria at 8 C.F.R. § 214. 2(h)(4)(111)(A)

The AAO will first review  the record of proceedlng in relation to the criterion at 8 C.F.R.

§ 214. 2(h)(4)(1u)(A)(1 ), which requnes that a baccalaureate or higher degree in a specific specialty
or its equivalent is normally the minimum requirement for entry into the particular position that is
the subject of the pet1t1on '

The petlt1oner stated» tha_t the beneficiary would be employed in a tour coordination manager
position, However, to determine whether a particular job qualifies as a specialty occupation, USCIS
does not simply rely on a position’s title. As previously mentioned, the specific duties of the
proffered position, combined with the nature of the petitioning entity’s business operations, are
factors to be considered. USCIS must examine the ultimate employment of the alien, and determine
whether the position. qualifies as a. specialty occupation. See generally Defensor v. Meissner,
- 201 F.3d 384. The critical element is not the title of the position nor an employer’s self-imposed
standards, but whether the position actually requires the theoretical and practical application of a
body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in a
specific specialty as the minimum for entry into the occupation, as required by the Act.

The AAO recognizes the U.S. Department of Labor’s 4(DOL) Occupational Outlook Handbook
(Handbook or OOH) as an authorltatlve source on the duties and educational requirements of the wide

- variety of occupations that it addresses.” However, the AAO notes there are occupational categories,
* -~ which are not covered in detail by the Handbook, as well as occupations for which the Handbook does

not provide any informatiOn{ The Handbook states the following about these occupations:
- Dat‘a for Occupations Not Covered in Detail

Employment for the hundreds of occupations covered in detail in the Handbook
accounts for more than 121 million, or 85 percent of all, jobs in the economy. This page
presents summary data on 162 additional occupations for which employment
projections are prepared but detailed occupational information is not developed. These
occupations account for about 11 percent of all jobs. For each occupation, the
* Occupational Information Network (O*NET) code, the occupational definition, 2010
employment, the May 2010 median annual wage, the projected employment change -
and growth rate from 2010 to 2020, and education and training categories are presented.
For guidelines 'on interpreting the descriptions of projected employment change, refer to
~the section titled "Occupational Information Included in the OOH."

= The Handbook Wthh is available in printed form, may also be accessed on the Internet, at

http: [Iwww. bls gov/ooh/ The AAQ's references to the Handbook are to the 2012 — 2013 edition available
online. ’ S :
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Approximately 5 percent of all employment is not covered either in the detailed
occupational profiles or in the summary data given here. The 5 percent includes
categories such as "all other managers " for which lrttle meaningful mfonnatron could
be developed : :

Thus, the narrative of the Handbook indicates that there are over 160 oocupatrons for which only
brief summaries are presented (That is, detailed occupational profiles for these 160+ occupations are
not developed.)’ The Handbook continues by stating that approximately five percent of all
employment is not covered either in the detailed occupational profiles or in the summary data. The
Handbook suggests that for at least some of the occupations, little meaningful information could be
developed ‘Accordingly, in certain instances, the Handbook is not determinative.

‘The petitioner,and counsel assert that the section of the Handbook most relevant is the entry for
"Travel Guides." The director reviewed the petitioner’s job description and found the proffered
position to fall under the occupational category “Tour Guides and Escorts.” The AAO reviewed the
entries in the Handbook for both occupational categories and notes that the Handbook does not
provide detailed data for either of these occupations. Moreover, the AAO observes that the
Handbook does not support a conclusion that either occupation normally requires at least a
bachelor S degree ina spec1f1c specralty, or its equivalent, for entry..

- More speécifically, the text of the Handbook'’s entry for the occupatronal category, "Travel Gurdes
- is as follows; -

Travel Guides
(O*-NET 39-7012.00)

Plan orgamze , and conduct long distance travel, tours, and expeditions for 1nd1v1duals and
groups :

° . 2010 employment: 4,200
.. May 2010 median annual wage: $29, 780
e Projected employment change, 2010-20:
e. . Number of new jobs: 1,000
e : Growth'ra'te: 24 percent (faster than average)

. Educatron and training;

e Typical entry-level education: High school drploma or equrvalent
.* . .Work experience in a related,occupatron. None-

? The AAO notes that there are a range of occupatronal categones for which the Handbook only provrdes
summary data. = For example, the Handbook only provides summary data- for postmasters and mail
'superrntendents, agents.and business managers of artists, performers, and athletes; farm labor contractors;

audio-visual and multimedia collections specialists; clergy; merchandise displayers and window trimmers;.

radio operators; first-line supervrsors of police and detectrves crossing guards; travel gurdes agricultural
mspectors as well as others.
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LI Typical on-the-job-training: Moderate-term on-the-job training

U.S. Dep't of Labor, Bureau of Labor Statlstlcs, Occupatzonal Outlook Handbook, 2012-13 ed.,
Data for Occupations Not Covered in Detail, on the Internet at http://www. bls.gov/ooh/About/Data-
for-Occupations-Not-Covered-in-Detail.htm (last visited November 29, 2012).

For the occupational categdry, "Tour Guides and Escorts," the Handbook states the following:

Tour Guides and Escorts
(O*NET 39-7011.00)

_Escort individuals or groups on sightseeing tours or through places of interest, such -
as industrial establishments, public buildings, and art galleries.

- 2010 employment: 34,900
‘May 2010 median annual wage: $23,290
Projected employment change, 2010-20:
® . Number of new jobs: 6,300

o - Growth rate: 18 percent (about as fast as average)
e  Education and training; :
. Typical entry-level educatlon High school drploma or
’ ' equivalent : :
Work experience in a related occupation: None
. Typical on-the-job-training: Moderate-term on-the-Job
” training

Id.

The Handbook does not support the assertion that at least a bachelor's degree in a specific specialty,
or its equivalent, is normally required for entry into these occupations. That is, the Handbook
summary data provides "education and training categories" for occupations. The categories "Travel
Guides" and “Tour Guides and Escorts™ fall into, the group of occupations for which a high school
diploma or the equ1valent is the typical entry-level education. As the Handbook reports that a high
~-school drploma is sufficient for entry into these. occupations, it does not support the claim that the
proffered pOSlthIl falls under an occupatronal group that quahfres asa specralty occupatron

When revrewmg the Handbook, the AAO must note again that the pet1t1oner designated the
proffered posmon as a Level I (entry level) position on the LCA.* This des1gnat10n is indicative of

* Wage levels should be determined only after selecting the most relevant Occupational Information Network
(O*NET) code classification. Then, a prevailing wage determination is made by selecting one of four wage

" levels for an occupation based on a comparison of the employer's job requirements to* the occupational

requirements, including tasks, knowledge, skills, and specific vocational preparation (education, training and
experience) generdlly required for acceptable performance in that occupation.
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o a compar'atively' low, entry-level position relative to others within the occupation. 5 That is, in
accordance with the relevant DOL explanatory informiation on wage levels, this wage rate indicates
that the beneficiary is only required to have a basic understanding of the occupation and carries
expectations that the beneficiary perform routine tasks that require limited, if any, exercise of
judgment; that he would be closely supervised; that his work would be closely monitored and
reviewed for accuracy; and that he would receive specific instructions on required tasks and
expected results. In the instant case, this is further signified by the fact that the offered salary of
$24,000 per year to the beneficiary is approximately $6,000 less than the 2010 median annual wage
of $29, 780 for travel gulde posmons (as listed in the Handbook)

When, as here, the Handbook does not support the proposmon that the proffered position satisfies
this first criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), it is incumbent upon the petitioner to provide
persuasive evidence that the proffered posmon otherwise satisfies the criterion, notwithstanding the
. absence of the Handbook's support on the issue. In such case, it is the petitioner's responsibility to

provide probative evidence (e.g., documentation from other authoritative sources) that supports a
favorable finding with regard to this criterion. The regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides
that "[ajn H-1B petition involving a specialty occupation shall be accompanied by [dJocumentation

. or any other required evidence sufficient to establish . . . that the services the beneficiary is to

Prevailing wage determinations start with a Level I (entry) and progress to a wage that is commensurate with

~ that of a Level II (qualified), Level III (experienced), or Level IV (fully competent) after considering the job
requirements, experience, education, special skills/other requirements and supervisory duties. Factors to be

‘considered when determining the prevailing wage level for a position include the complexity of the job

* duties, the level of judgment, the amount and level of supervision, and the level of understanding required to

" perform the job duties. DOL emphasizes that these guidelines should not be implemented in a mechanical
fashion and that the wage. level should be commensurate with the complexnty of the tasks, independent
judgment required, and amount of close supervision received.

See DOL, Employment and Training Administration's Prevailing Wage Determination Policy Gm'dance,.
Nonagricultural ~Immigration Programs (Rev. Nov. 2009), available on the Internet at
http://www.foreignlaborcert.doleta.gov/pdf/Policy Nonag_Progs.pdf. '

* The wage. levels are defmed in DOL's "Prevailing Wage Determination Policy Guidance." A Level I wage
rate is descnbes as follows:

Level I (entry) wage rates are assigned to job offers for beginning level employees who have

' only a basic understandmg of the occupation. These employees perform routine tasks that
require limited, if any, exercise of judgment. The tasks provide experience and
familiarization with the employer’s methods, practices, and programs. The employees may
perform higher level work for training and developmental purposes. These employees work
under: close supervnsxon and rteceive specific instructions on required tasks and results
expected Their work is closely monitored and reviewed for accuracy. Statements that the
job offer is for a research fellow, a worker in training, or an mtemshlp are indicators that a -

~ Levell wage should be cons1dered :

d
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perform are in a specialty occupatron " Going on  record without supporting documentary evidence
is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici,
22 I&N Dec. 158, 165 (Comm. 1998) (cztmg Matter of Treasure Craft of Calzforma 14 1&N Dec.
190 (Reg. Comm. 1972)) Ty

Upon review of the totality of the evidence in the entire record of proceeding, the AAO concludes
that the petitioner has not established that the proffered position falls under an occupational
category for which the Handbook, or other authoritative source, indicates that a requirement for at
least a bachelor’s degree in a specific specialty, or its equivalent, is normally required for entry into
the occupation. Furthermore, the duties and requirements of the proffered position as described in
the record of proceeding do not indicate that the particular position that is the subject of this petition
is one for which a baccalaureate or higher degree in a specific specialty, or its equivalent,. is
normally the minimum requirement for entry. Thus, the petitioner failed to satisfy the first crrtenon‘
of 8 CF.R. § 214 2(h)(4)(111)(A)(1 ) : :

Next, the AAO reviews the record regarding the first of the two alternative prongs of 8 C.F.R.
§ 214.2(h)(4)(iii)(A)(2). This. first alternative prong calls for a petitioner to establish that a.
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to
the petitioner's industry in positions that are both: (1) parallel to the _proffered posmon and (2)

. located in orgamzatlons that are similar to the petmoner

~In detennining whether there is such a common degree requirement, factors often considered by

‘ USCIS include: whether the Handbook rteports that the industry requires a degree; whether the
" industry's professional association has made a degree a minimum entry requirement; and whether
- letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ
- and recruit only degreed. individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.
- Minn. 1999) (quotmgHer/Blaker Corp v..Sava, 712 F. Supp. 1095, 1102 (S D.N.Y. 1989)).

As prevrously dlscussed the petitioner has not established that its proffered position is one for

' which the Handbook, or other authoritative source, reports an industry-wide requirement of at least

a bachelor's (degree in a spec1flc specialty, or its equivalent. Thus, the AAO incorporates by
reference it previous discussion on the matter. The AAO notes that the record of proceeding does

_ not contain any submissions from professional associations in the petmoners industry attesting that a

degree requirement is common to the mdustry for individuals employed in posmons parallel to the
proffered position. : : .

In snpport of its assertion that the degree requirement is common to the petitioner's industry in parallel

 positions among similar. organizations, petitioner’s counsel stated in the RFE response letter, dated

October 27, 2011, that they “submitted a letter from an officer of a competitor to show that the position
of Tour Coordmatron Manager is a common position required by similar size offices with similar
annual incomes.” This letter, dated October 14, 2011, from the president of an organization called

that is allegedly in the same mdustry, indicates that is searching
for one or two individuals to fill certain positions. Upon review of the documentation, the AAO finds
that petitioner - fails to establish that similar organizations to the petitioner routmely employ
individuals with bachelor s degrees (or higher) in a specific specialty, or its equivalent, in parallel
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posrtrons :
For the petitioner to estabhsh that another organization is similar, it must demonstrate that the
petitioner and the organization share the same general characteristics. The record is devoid of
sufficient information regarding Inc. to conduct a legitimate comparison of the
organization to the petitioner. ‘Without such evidence, letters submitted by a petitioner are generally
outside the scope of consideration for this criterion, which encompasses only organizations that are
_similar to the petitioner. When determining whether the petitioner-and another organization share
the same general characteristics, information regarding the nature or type of organization, and,
when pertinent, the particular scope of operations, as well as the level of revenue and staffing (to list
~ just a few elements) may be considered. It is not sufficient for the petitioner to claim that the
organizations are similar and in the same industry without providing a legitimate basis for such an
assertion. Going on record without supporting documentary evidence is not sufficient for purposes
of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 165 (citing
Matter of Treasure Craft of California, 14 1&N Dec. 190).

The AAO reviewed the letter from that was submitted by the petitioner. The letter
provided does not indicate that similar organizations in the same industry routinely require at least a
bachelor’s degree in a-specific specialty or its equivalent for parallel positions. Instead, the letter only
indicates that is searching for an individual with at least a bachelor’s degree to fill
the position of director of tour operations and possibly an individual with at least a bachelor’s degree to
fill the pesition of assistant to the director of tour operations. - Also, the letter does not mention the
specific duties for these positions, so it is not clear if these positions, despite the similarity in title, are
similar in function to that of petrtroner s position of tour coordination manager. Further, as it is only a
- letter stating an intention to hire, it is not evidence of the employer’s actual hiring practices. ‘Contrary
% to the purpose for which the letter was submitted, the letter does not indicate that a bachelor’s degree in
- 'a specific specialty that is directly related to the occupation is required. Thus, the AAO finds that the
letter from does not establish that a requirement for a bachelor's degree in a
specific specialty, or its equivalent, is common to the petitioner's lndustry in similar organlzatrons
for parallel posrtrons to the proffered position.

Thus, based upon a complete teview of the record, the AAO finds that the petitioner has not
established that a requirement for at least a bachelor’s degree in a specific specialty, or its
equivalent, is common in the petitioner’s industry for positions that are (1) parallel to the proffered
position; and, (2) located in organizations similar to the petitioner. Thus, for the reasons discussed
above, the petltroner has not satisfied the first alternatrve prong of 8 C.F.R. § 214. 2(h)(4)(111)(A)(2)

The AAO will next consider the second altemative prong of 8 CF.R. § 214. 2(h)(4)(iii)(A)(2)
which is satisfied if the petltloner shows that its particular position is so complex or unique that it
can be performed only by an 1nd1v1dual with at least a bachelor's degree ina spec1frc specialty, or its
equivalent. :

In a letter dated October 27 2011, submitted in response to the RFE, petltloner s counsel states that
they submrtted a “letter from the petrtroner in which[] the petitioner explamed that the position of
Tour Coordination Manager performed in the petitioner’s company is so -complex that it can be
performed only by an individual wrth a degree []([s]ee Exhrbrt III) ” The AAO reviewed the letter
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attached as Exhibit III to the RFE response letter, which purports to be an internet advertisement for

the proffered position, and the totality of the evidence submitted by the petitioner, and finds that the
petitioner has failed to establish that the nature of the -position, or any other factors, add any
particular dimensions of complexrty or uniqueness to the duties of the proffered posrtlon The
petitioner failed to credibly demonstrate exactly what the beneficiary will do on a day-to-day basis
such that the level of relative complexity or uniqueness can even be determined.

. Upon review’ of the record of proceeding, the AAO finds that the petitioner fails to suffrcrently
develop relative complexity or uniqueness as an aspect of the proffered position of tour
coordination manager. That is, the AAO reviewed the record in its entirety and finds that the
petitioner has not provided sufficient documentation to support a claim that its particular position is
so complex or unique that it-can only be performed by an individual with a baccalaureate or higher
degree in a- specrflc spemalty, or its equivalent. \ '

More spec1flca11y, the petltloner failed to demonstrate how the tour coordination manager duties, as
described, require the theoretical and practical apphcatlon of a body of highly specialized
~ knowledge such that a bachelor's or higher degree in a specific specialty, or its equivalent, is
- required to perform them. For instance, the petitioner did not submit information relevant to a
detailed course of study leading to a specialty degree drrectly related to the occupation and did not
establish how such a curriculum is necessary to perform the duties of the proffered position. While
a few courses may be beneficial in performing certain duties of a tour coordination manager
position, the petitioner has failed to demonstrate how an established curriculum of such courses
leading to a baccalaureate or higher degree in a specific specialty, or its equlvalent is required to-
perform the dutles of the proffered position. -

- This is furth_er evrdencedby the LCA submitted by the petitioner in support of the instant petition.

- Again, the LCA indicates a.wage level based upon the occupational classification "Travel Guides"
at a Level I (entry level) wage. This designation is appropriate for positions for which the petitioner
expects the beneficiary to have a basic understanding of the occupation. That is, in accordance with
the relevant DOL explanatory information on wage levels, this wage rate indicates that. the
beneficiary is only required to have a basic understanding of the occupation; that he will be
expected to perform routine tasks that require limited, if any, exercise of judgment; that he will be
closely supervised and his work closely monitored and reviewed for accuracy; and that he will
. receive-specific instructions on requrred tasks and expected results.

By way of comparison, the AAO notes that a posmon classified at a Level IV (fully competent)
position is designated by the DOL for employees who "use advanced skills and diversified
knowledge to solve unusual and complex problems." Thus, the wage level designated by the
petitioner in the LCA for the proffered position is not consistent with claims that the position would
entail any particularly complex or unique duties or that the position itself would be so complex or
. unique as to require the services of a person with at least a bachelor’s degree in a specific specialty.
The petitioner reported the offered wage for the proffered position as $24,000 per year. Notably,
the prevarhng wage for "Travel Guides" for a Level IV position is s1gmf1cantly higher at $38 563

- per year.-
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The evidence of record does not establish that this -position is significantly different from other
"Travel Guides" such that it refutes the Handbook's findings that such positions do not require at
least a baccalaureate degree in a specific specialty, or its equivalent, for entry into the occupation.
The record lacks sufficiently detailed information to distinguish the proffered position as more .
complex or unique than positions that can be performed by persons without at least a bachelor's
degree in a specific specialty, or its equivalent.

Consequexitly, as the petitiOner fails to demonstrate how the proffered position of tour coordination
manager is so complex or unique relative to other positions that can be performed by a person
without at least a baccalaureate degree in a specific specialty, or its equivalent, for entry into the
occupation in the United States, the petitioner has not satisfied the second altematlve prong of 8
C.F.R. § 214. 2(h)(4)(111)(A)(2) » :

The third criterion of 8 C.F.R. '§ 214.2(h)(4)(iii)(A) entails an employer demonstrating that it
normally requires a bachelor's degree in a specific specialty, or the equivalent, for the position. Of
course, the AAO will necessarily review and consider whatever evidence the petitioner may have
submitted with regard to its history of recruiting and hiring for the proffered position and with
regard to the educational credentials of the persons who have held the proffered position in the past.”

To merit approval of the petition under this criterion, the record must contain documentary evidence

»demonstratmg that the petitioner has a history of requiring the degree or degree equivalency in its
prior recruiting and hiring for the position. Further, it should be noted that the record must establish
 that a petitioner’s imposition of a degree requirement is not merely a matter of preference for high-
caliber candidates but is necessitated by performance requirements of the position. In the instant
case, the record does not establish a prior history of recruiting and hiring for the proffered position
.only persons with at least a bachelor’s degree in a specific specialty, or its equivalent.

While a petitioner may- believe or otherwise assert that a proffered position requires a specific
degree, that. opinion alone without corroborating evidence cannot establish the position as a
specialty occupation. Were USCIS limited solely to reviewing a petitioner's claimed self-imposed
requirements, then any individual with a bachelor's degree could be brought to the United States to
perform any occupation as long as the petitioner artificially created a token degree requirement,
whereby all individuals employed in a particular position possessed a baccalaureate or higher
degree in the specific specialty or its equivalent. See Defensor v. Meissner, 201 F.3d at 388. In
other words, if a petitioner's stated degree-requirement is only designed to artificially meet the
standards for an H-1B visa and/or to underemploy an individual in a position for which he or she is
' overquallfled and if the proffercd position does not in fact require such a specialty degree or its
equivalent to perform its duties, the occupation would not meet the statutory or regulatory definition
-of a specialty occupation. See § 214(i)(1) of the Act; 8 CF.R. § 214.2(h)(4)(ii) (defining the term
spemalty occupation"). ! '

To satlsfy this crltenon,- the evidence of record must show that the specific performance
requirements of the position generated the recruiting and hiring history. A petitioner’s perfunctory
declaration of a particular educational requirement will not mask the fact that the position is not a
specialty occupation. USCIS must examine the actual employment requirements, and, on the basis
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of that examination, determine whether the position qualifies as a specialty occupation. See
generally Defensor v. Meissner, 201 F. 3d 384. In this pursuit, the critical element is not the title of
the position, or the fact that an employer has routinely insisted on certain educational standards, but
whether performance of the position actually requires the theoretical and practical application of a
body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in a
specific specialty as the minimum for entry into the occupation as required by the Act. To interpret
the regulations any other way would lead to absurd results: if USCIS were constrained to recognize
a specialty occupation merely because the petitioner has an established practice of demanding
certain educational requirements for the proffered position - and without consideration of how a
beneficiary is to be specifically employed - then any alien with a bachelor's degree in a specific
specialty could be brought into the United States to perform non-specialty occupations, so long as
the employer required all such employees to have baccalaureate or higher degrees. See id. at 388.

" The petitioner stated in the Form I-129 petition that it has ten employees and that it was established

in 2003. In the RFE, dated August 9, 2011, the petitioner was put on notice of required evidence
and given a reasonable opportunity to provide it for the record before the visa petition was
adjudicated. Specifically; in the RFE, the director requested, inter alia, “a copy of a line-and-block

~ organizational chart showing the petitioner’s hierarchy and staffing levels” and specific evidence of

While the petitioner provided a letter, dated October 5, 2011, certifying that it had hired three other
employees for the position of tour coordination manager with the minimum requirement of a

_ bachelor’s degree, the petitioner did not submit the names of such employees, proof of their

educational background, or any supporting documentation to corroborate that they previously held
the position, and the petitioner submits such previously requested evidence for the first time on
appeal. g

As in the present matter, where a petitioner has been put on notice of a deficiency in the evidence
and has been given an opportunity to respond to that deficiency, the AAO will not accept evidence
offered for the first time on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988); Matter of
Obaigbena, 19 1&N Dec. 533 (BIA 1988). If the petitioner had wanted such previously requested
evidence to be considered, it should have submitted the documents in response to the RFE.
Moreover, the USCIS regulations governing the RFE process preclude the consideration of
evidence requested in an RFE but not submitted as part of a timely response to the RFE. See
8 C.F.R. § 103.2(b)(11) and (b)(14). '

Upon review of the record, the petitioner has not provided sufficient evidence to establish that it
normally requires at least a bachelor’s degree in a specific specialty, or its equivalent, for the
proffered position. Therefore, the petitioner has not satisfied the third criterion of 8 C.F.R.
§ 214.2(h)(4)(iii)(A). '

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish that the nature
of the specific duties is so specialized and complex that knowledge required to perform the duties is
usually associated with the attainment of a baccalaureate or higher degree in a specific specialty, or
its equivalent. '
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Upon review of the reco_rd of the proceeding, the AAO notes that the petitioner has not provided
_ probative evidence fo satisfy this criterion of the regulations. In the brief submltted on appeal,
dated December 28, 201 1 petmoner s counsel clalms the following:

[The proffered posmon] is also respon51b1e for the tralmng of new employees
which means this position is at management level. It requires the beneficiary possess
more professional skills which could only be learnt systematically and theoretically
from college.

The AAO acknowledges that the’ petitioner belleves its proffered position involves specialized and
complex duties,” However, upon review of the record of proceeding, there is insufficient evidence to |
establish that the dutles of the tour coordinator manager position require the theoretical and
practical application of at least a bachelor’s degree level of a body of highly specialized knowledge
in a specific specialty.. The AAO notes that the petitioner has not provided probative evidence to
satisfy this criterion .of the regulations. In the instant case, relative specialization and complexity
have not been sufficiently developed by the petitioner as an aspect of the proffered position. That
is, the proposed duties have not been described with sufficient specificity to establish their nature as
more specialized and complex than the nature of the duties of other positions in the pertinent
“occupational category whose performance does not require the application of knowledge usually
associated with attainment of at least a bachelor's degree in a specific specialty, or its equivalent.

In this regard, the AAO here incorporates into this analysis its earlier comments and findings with
regard to the implication of the Level 1 wage-rate designation (the lowest of four possible wage-
levels) in the LCA. That is, that the proffered position's Level I wage designation is indicative of a
"~ low, entry-level position relative to others within the occupational category of "Travel Guides," and
+ hence one not likely distinguishable by relatively specialized and complex duties. As noted earlier,
the DOL indicates that Level I designation is appropriate for "begmnmg level employees who have
only abasic understanding of the occupation.”

The petitioner has submitted insufficient evidence to satisfy this criterion of the regulations. Thus,
the petitioner has not established that the duties of the position are so specialized and complex that
knowledge required to perform the duties is usually associated with the attainment of a
* baccalaureate or higher degree in a specific specialty, or its equivalent. The AAO, therefore,
concludes that the petitioner failed to satisfy the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4).

For the reasons related in the preceding discussion, the petitioner has failed to establish that it has
satisfied any of the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) and, therefore, it cannot be found that
the proffered position qualifies as a specialty occupatlon The appeal w1ll be dismissed and the
petition demed for this reason.

An apphcatlon or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the service center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004) (noting that the AAO conducts appellate review on a de novo basis). -
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Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's
enumerated grounds. See Spencer Enterprlses Inc. v. United States, 229 F. Supp. 2d at 1043, aﬁ"d
345 F.3d 683.

The petition will be denied and the appeal dismissed for the above stated reasons, with each
considered as an independent and alternative basis for the decision. In visa petition proceedings, the
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291
of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. :

ORDER: The appeal is dismissed. The petition is denied.



