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U.S. Department of Homeland Security 
U:S. Citizenship and Immigration Service~ 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services . 

DATE: . JAN;·O 9 2013 OFFICE: VERMONT SERVICE CENTER FILE: 
: 

IN RF.: , ·. ·Petitioner: ..... · ... ····· · .. .. . 

~.:· · 

PETITIOr{: :. • · fetiti~n for a Nonimmigrant Worker Pursuant to'i Section 101(a)(15)(H)(i)(b) of the 
· · · i9Iinigrat~on and Natjonality Act, 8 U.S.C. § U01(a)(15)(H)(i)(b) 

-~ .... . . 

" 
ON B.EHALF OF P~TITIONER: 

: . . ~. ' ··~ . 
' . • , .• " t-;..' ----'--

INStRUCTIONS: ... 
. ' .. · : :-

Enclose_(}' p_Iease .find· the deci~ion of the .Administrative Appeals Office in your case. All of the 
' . .·,, ,... . .. .. " . ' ,. 

qocumentsr'elat~d to thismatter have been returned to the office that originally decided your case. Please 
be advis.e'&t~it any further inquiry that you might have concerning your case must be made to that office. 

• ' . ' .- • ' . t 

If you believ~ the · MO inappropriately applied the law in reaching its decision, or you have additional 
lnformatio~ that you '-"ish to have considered, you may file a motiop to reconsider or a motion to reopen 
in accordance with the instructions on Form I-290B, Notice of Appeal or Motion,with a fee of $630. The. 
specific reguir~p:1ents for filing such a motion can be found at 8 C.~.R. § 103.5. Do not file any motion 
dir!!ctly ~~th ~~e MO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed 
wit~i~ 3,0 'gays of the de~i!;ion that the motion seeks to reconsider or .reopen . 

. ·_ . . r--: . . . . ' ' 

Thanlc you, 

oQ :R0s~nberg, : .· . 
Acting <)h~~f, ~dlninistrativ~ Appeals Office 

; . . .. .. . (~':· •· .. _,. .' : . 

·.·.-
;-r .·: . . 

www .uscis.gov 
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·DISCUSSION: The Director, Vermont Service Center, (''the director") denied the nonimmigrant 
• . ' ' . L': . ' I . ~ ~ .. ~ . . · • ' ~ 

. vis~ pe~itjo~ l :The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
app¢al will be ~i.smis~ed: The petition will remain denied. 

'·. . ·::.. ..• . · ~ "., . . . . 

. The. petlt~oriel st~tec;l on the Form 1-129, Petition ·for a Nonimmigrant Worker, that it is an 
up~~~~~ ·~air - ~~Ion e~tablished in 2007-with nine . employee~ and a· gross annual income of 
app~oxipta,'tefY,: $357,000 aiid a negative net annual income of1 $39,000. The petitioner seeks to 
~mploy th¢; · b~neficiary in an executive assistant/accounting & finance/marketing & public 
reiations ~n~lyst position and to classify _ ~er as a nonimmigran~ worker in a specialty occupation 
pursuant to section 101(a)(15)(H)(i)(b) of the Immigration ~ and Nationality Act (the Act), 
8 U

7
$.'<;:; -~ ;· 'qq"l(a)(l5)(H)(i)(b). , . . · · - · . . - · 

1·/,t ., \ ' •.'-. , I 

' ' ' ' .. : 

T~~- piret!o,f ' d,erti~~ the petition on February 23, 2012, fim:ling that the petitioner failed to 
~st~~li~~ {Ii·~f tQ,e proffered position qualifies as a .. specialty occupation in accordance with the 

; ·;app~ieabl~ · ~~atQtoiy and regulatory provisions. On appeal, counsel for the petitioner contends that 
the ~ir.~c~of~ b,~~is f?r denial of the petition was erroneous. · 

. The reeotd .of proceeding 'before the AAO contains: (1) the petitioner's Form I-129 and 
supporting 'd,()cumentation; (2) the director's request for twidence (RFE); (3) the response to the 
RFE; (4iire 4irector's .denialletter;· and (5) the Form I-290B, ;Notice of Appeal or Motion, with 
couri~~l's brief and additional documentation. The AAO reviewed the record in its entirety 
before · fss,~Wi .its de'?isi.on. · 

. ' .. •·.·' .:·· . 

. for ~he . ~e-~sons. : tha,t will be. discussed below, the' AAO coqcurs with the director's ultimate 
d~tenriina~iS>D - , fh4t ; the petitioner has not established eligibility for the benefit sought. 

· Accotdjngly/ :the director's decision will not be disturbed. 'the appeal will be dismissed. The 
petition Vliirreinam derued. · · 

. · . : !',\ ·.·. · . ' :' . 

As .<1 prel}miri~ry rfiatter, the MO notes that even if the pet\tioner overcame the basis for the 
directq~'s:qeniii or"the petition (which it has not), the petition 'must still be denied.1 Specifically, 
beyonq th~, qec~sio11 of the director, the AAO finds that the P,etitioner failed to submit a Labor 

· ·. Coild~t~O:~ :Application (LCA) that corresponds to the petition.' For this additional reason; which 
is cotis14~r,e~(~~ an)ndependent ~nd alternative basis for the Clenial of the petition, the petition 
niay -rtdr ti~ ·approved. 

~ > ' •.' I ' • • " 

In this' maJt~r~ the petitioner stated that it seeks the beneficiary's services as an executive 
~ssistant/ae¢(>1J,nting_ & finance/marketing & public relations ~mployee. In a letter appended to 

. the ~QI1ll ! J . ..:l29, the petitioner stated tllat the proffered position is a combination of both an 
exe<::~tive ass~stan,t and· public relations specialist and that a mi,nimum of a bachelor of science or 
a bach~lqr qfart degree was requ'ired. The petitioner noted that the position required not only a 
college d~gr~~ and ~uperior skills, "but also advanced problefn solving skills and the ability to 
juggle ni~ltip_le tas~s ~t once." The -petitioner added that the "position is fast moving and 

, . .. ' .. · 
' ., : · • : ~ . t ,) :i~ . 

1' . ' . . ' .• : . .... · :· .. : . . . . -
Thr M$ _(;().~ducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 

20()4). lt \Y~fi~ ·this review that the AAO observed additional grounds for denial of the petition, which, 
. ~lth~ughn.~t ilj)ted by' the ·director, nevertheless precludes approval of this petition. . ' ' ·• ' .. ~ ·. ' .. . . 

•' ' . 
. ·· ... 

·r .-
; .• \ .: . · . . 
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qem~nding,, ~~4. requires an individual who can think on his/her feet, plan ahead, and get tasks 
acco~p~ish~4 without delay." The petitioner indicated: "in light of the complex job duties and 
resp,OJ1sibilit~~s, [the petitioner] cannot consider an individual Without at minimum a bachelor's 
degree, e#en$ive computer litentcy, and outstanding writing ;and communication skills." The 

_- ·-petHioner _also '!ttached a job -description for the proffered _ po~ition. On the job description the 
pethiort~r ~n~t~d that a bachdor's degree in business or a closely related field was required and 
list~d th~ es~e_iitlal job puties and responsibilities as follows: 

' . . . ' .-

• ASsistsalmi owner by contributing to strategic planni~g, operations, and marketing 
anp public rehitions for · 

• Serve ~aloil customers and provide support to stylists b;y scheduling various hair care 
services and resolving complaints/conflicts/issues. HanOle client concerns/complaints 
wli~~·~ ~tyiist or other employee,.cannot resolve the cpntplaint. 

• Gt¢.~J .e,:usto~ers, answer telephone and e-mail inquiriesrabout salon services. 
:~ M:bn~fot activity at the salon to assure that · stylists 'and staff properly attend to 

customers . . 
• Jl.." · ' -

• l{~~~l,es gaily bookkeepin.g, including cash and credit card transactions and bank 
_-d.eiJpsit~. · - · : : · · 

~- ~~s9rq ~~1 ct'e'd~t card receipts and incoming payments on a daily basis for entities. 
, Foll~\Y-up _on declined credit cards from settlement r~port. Respond to any charge 
. bac.Ks with sufficient documents. . 

:.~ - t'rb~~s- all dred'it card payments through gateway. 
•· ~rq.C<?~s all check deposits. · . 
• ~epori daily·cash balances on all bank accounts. Trans(er funds among bank accounts 

as:necessary: Track outstanding credit card 'receipts. Reconcile all bank accounts on a 
m?nthiyhasis. - r 

• B~lances the books at the end of the month. Approves and tracks petty expenses, . and 
m~intains monthly budgets for inventory, advertising, salon improveme-nts, and other 
items.-. -

• w.ti~ks ' closely with salon owner to lower overhead and maximize profits for the 
' bJ,i~·~~ss w~ile maintaining quality service. . . : . . 

• - .M~~n.:t~~s saion 'owner's professional correspondence by both mail and e-mail. 
.• Resei):fches and utilizes new marketing and PR strategies. 
-. InVoice all clients for all -entities on a timely and accura~e basis. Review final bills and 

ma}(e sure ail applicable documents/bills are in the show folders and billed back when 
appl1c~ble. ·· · · · 

• M~inta!n updated files for all Vendors/Clients/Customers as necessary. 
• Or~er ail necessary salon supplies, including all hair prbducts, hair color, blow dryers, 

· , · - _c(ri.~ ~!(products and styling tools used by Staff. Monitot.inventory for all supplies and 
' o·J •_.o-, I ' • • . ' 

· . ~; · <>f(t~f 'f~~tosks ·as necessary. - · - . _ 
·.-, ·. ' .. ~ • l . ·' ~~ ~ • 

_ --_ - T~e pe~~#Ppef als~ submitted a, certified Labor Condition AP;plication (LCA) in support of the 
_ irtst?~t . I:J~ !.~ ·petition designating the proffered position ip the occupational classification 
. "Execu~i:ve. '. S.~cretaries and Executiv6 Administrative Assista~ts" - SOC (ONET/OES Code) 43-
6011 a~ a f.eyel 1 (entry level) wage. The petitioner noted in, its letter appended to the petition 

. ' . .. 
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tha~ the proffered position also included duties pertaining tp the occupational classification 
''Public R~l~_tions SpeCialists"- SOC(ONET/OES :Code) 27-~031; however, the petitioner did 
not-phJ'viqe ·~pLeA certified for this occupational classificatimi. . 

ppon tev~e'Y ,.of the. submitted documentation, the director f~mnd the evidence insufficient to 
est~blish eligibility foi: the benefit sought and issued an RFE pn September 26, 2011. With the 
RFE, the dire¢tor notified the petitioner that additional documentation was required to establish 
that the proff~red p¢tition met the criteria for H-1B classific~tion. The AAO finds that, in the 
context of th.e recor4 of proceeding as it existed at the time th~ RFE was issued, the request for 
~ddjtiq11al" : evid~nce ·was appropriate, not only on the basis ttiat it was seeking required initial · 
~vid.en~,.l;>ut - ~_fso on the basis that it was material in that it addressed the petitioner's failure to 
sJ.Ibinir documentary evidence establishing the proffered positiqn as a specialty occupation. 

. ~ . - ' ., . 
: ,. , .. • ·. 

in the pet(tione(·~ December 5, 2011 letter hi response to the RfE, the p~titioner asserted that the 
proffered : position ~as riot just administrative and while ·the beneficiary had necessarily 
performed :q16te mundane, administrative duties, the majority of her time is spent performing 
professioriaj duties. The petitioner indicated that it had begun t~ recruit a full-time receptionist to 
fully tak~· ov.er the · administrative duties and relieve the be)1eficiary from these duties. The . 
petitioner sta~eti that the beneficiary spends about five hours at week on accounting duties, about 
five hours a 'week assisting the owner with business related problems and issues, and at least 
twe11ty hours a week working on strategic, marketing, financial, and public relations planning, 
leaving onfy five to se~en hours for the more mundane aspects :Of the position. 

, . . -, . -·:.' .. ·. ' . . 

• . • £ 

· pn appeaJ; :cpunsel for the petitioner continues to assert that tlie proffered position includes both 
executiv~ ' s.~cretary and public relations elements and that tl}e Department of Labor's (DOL) 

.. Occupatioria( ()itilook Handbook (Handbook) reports · that employers seek individuals with 
· b~chelor'~ degrees to perform the duties of these occupations. · 

. . . ·, L ... -- : · • ; . . •. . I 

··The issue~_ b.e{or~ tP,e AAO is whether the petitioner .·has provid.ed sufficient evidence to establish 
that i~ wouJd employ the beneficiary in a specialty occhpation position. To make this 
deteqnin<ition'; the AAO turns to the record of proceeding. To ascertain the intent of a petitioner, 

. . . • . . . l 

United S~~t~s · Citizenship and Immigration Services (USCIS)lmust look to the Form 1-129 and 
the qocu111,~Ii_ts filed in support of the petition. It is only in ; this manner that the agency can 
~et~nriin~ th'i exact', position offered, the location of employment, . the proffered wage, et cetera. 
The regul~ti'bn at 8 C.P.R. § '214.2(h)(4)(iv) provides that "[a]n H-1B petition ,involving a 
specialty · ocqipatioil shall be accompanied by [ d]ocument~tion . . . or any other required 
evi~ence :sl!ffldent to establish ; . . that the services the beneficiary is to ·perform are in a 

·. sped~!t~ OCcllp~tioli~" ' . . 

When det¢rmining eligibility forH.:1B classification, it is incu}nbent on the petitioner to provide 
. suffi~ie!l( evidenee to establish that the particular _position that it proffers would necessitate 
s~I"Vices · *t>~· ·l~vel requiring the theoreticat"and practical application of at least a bachelor's 
degree 'ievel of a body .of highly specialized knowledge in <ll specific specialty. The petitioner 

. stated th.fough6ut th~ accompanying documentation that the prpffered position involved complex 
job 4~ties .a.riQ: that ;it required an individual with at least a b:achelor's degree to perform these 

' ·· · · ' ! • 'r ' ' - • • • 

· ~ - . 
. , .·' i . 

· , .1 

,> • • . · ' 

., ' · ... . _ . . · : · · 
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. . duties. · The p~titione! also identified two occupational classifications that correspond to the job 
' ;. t,'.J. ; ' I. • • . , _ - · . • • '• 

. d:utieli oflh~ position, although only providing a certified LCA for one of the classifications. 
. . . ~ •'' 

. If,' ho»'ev~r,_ the petitioner seeks to employ the beneficiary ·in two distinct occupations, the 
peH,tion~r ·~hqufd ijf~ .two separate .petitions, requesting concurrent, part-time employment for 
each occ~p~!ibri. While i~ is not the case here, if a petitioner does not file two separate petitions 

· and if orily on~ .aspect of a combined position qualifies as a specialty occupation, USCIS would 
be required to deny the entire petition as the pertinent regulations do not permit the partial 
approval ofonly a portion of a proffered position and/or the limiting of the approval of a petition 
_to perform o~y eert~in duties. See generally 8 C.F.R. § 214.2(h). Furthermore and as is the case 
her~; the pe.t~_ti.oner · ~o:uld need to ensure that it separately meets all requirements relevant to 

. e~cl.l . 9.c,cu{iati~:n artd the payment of wages commensurate with the higher paying 
· f?CC~piitipl)_:'$.~~generally 8 C.F.R. § 214.2(h); DOL, Employment and Training Administration's 

. . Prevqiling' . lfcige Determination Policy Guidance (Revised Nov. 2009). Thus, filing separate 
pet.itiqo$ \V9.u~d help ensure that the petitioner submits the requisite evidence pertinent to each 
o.ccupatlpn· ari~ would help eliminate confusion with regard to the proper classification of the 
positidli :~ei~g'bffered. In this matter, while the petitioner in response to the R.f'E claimed that the 
· benefic#iy':spetids· ZO hours Per week on strategic, marketing, financial, and public relations 
. pJann~ng, ih_e:; petitioner has submitted only an LCA with the prevailing wage for an "Executive 
· ~e<;reta~ies 'a11~ Executive Administrative Assistants" - SOC {ONET/OES Code) 43-6011 at a 
.. ~v~ll (~hp~Y. !e~ei) ·wage and a Form 1-129 that identifies this occupation as the requested 

· . posftiop: 'Acco~dingly, when fully considered in the context of the entire record of proceedings, 
'· incltttiingthe' re'quisite LCA, the petitioner failed to provide a consistent ·characterization of the 

natvre o(the p~offered position and in what capacity the petitioner actually intended to employ 
· thehehefkiary; · 

. · ·In additi()Ii, the petitioner's description of duties and the level of responsibility inherent within 
~he . deS.c!~pti6n when set against the contrary level of responsibility conveyed by the wage level 

. in,dtciit~9. -· qil . .-~he. LCA submitted in. support of the petition also undermines the petitioner's 
.· .c~e9HWity ,\}.'!~p fega:rd to the actual nature and requirements-of the proffered position. That is, the 
petit!o11~r·~ . ~~~ertiorts regarding the proffered position are questionable when reviewed in 

. . con,4~2!i~~ With the· LeA submitted with the Form 1-129 petition. As previously mentioned, the 
petgio~~{ s.u~~i~ted . an LCA in support of the inStant petition that designated the proffered 
positio~ und~r the occupational title of "Executive Secretaries and Executive Administrative 
Assist~nts.''' -: · ~oc (ONET/OES Code) 43-6011 at a Levell (entry level) wage. 

'·. ·· ·,"' ·: 

' W~ge !eye~s;. : hoWever, ~hould be determined only after selecting the most relevant O*NET 
o~cppatio.vai · Fdde classification. Then, a prevailing wage determination is made by selecting one 

. Of fo.ur ~ageJ¢vels for an occupation based on a comparison of the employer's job requirements 

. t_o We <>sc~p~tional requirements, including tasks, knowledge, skills, and specific vocational 
pteparatiqn ( epucation, ·training and experience) generally required for acceptable performance 
~!1 !~at qc¢up~#9~1? Prevailitig wage determinations start with an entry level wage and progress 

: ... : ·;· .''' .. 

t •• • 

2 
. See :ndL, '~mp~oyment and Training Administration's Prevailing Wage Determination Policy 

Guidajice, Nonagricultural Immigration Programs (Rev. November 2009), available on the Internet at 
http://WWW .. ~or@ignlaborcert.doleta.gov /pdf/NPWHC _Guidance:... Revised _11_ 2009 .pdf. 
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to a· waie ;\h~t i~ ' eotnmerisurate with that of a Level 2 ( quafified.), Level 3 (experienced), or 
Levei 4; (fu.llycompetent worker) 'after considering the job requirements, experience, education, 
spedal ' slci.1ls/pther .'requirements. and s,upervisory ·duties. F.actors to be considered when 
detemii:nl~g (he prev(lilfng wagllevel for· a position include th~ complexity of the job duties, the 
ievel of ju~grlient;-the amount imq level of supervision; and th,e level of understanding required 

... to p~lfoJ:t#J.~~ i~b d.~ ties? The D~L emphasizes tha~ these guid
1
elines shoum not be implemented 

in,. a . QJ.ec}ia,pica~ · ~ashim1 an.'d that the wage level shmild be com~ensurate with the complexity of 
the t~~f$. ~ 1qq~p~ndeiit judgment required, and amount of close $upervision received. . 
. . - ~· '' "; - -"" .. . -. . 

The. "Pr¢v4~~ing Wi,ige peteiminatio~ Policy .Guidanee" issued ~y DOL provides a description of 
t.b.e' wage l~ve~s:~ A Levell wage rate is described py DOL as f~llows: . : .. . . 

\. ' . ,- · •• . _ _.J .• I . . ' . ' ' 

' ·· ';·•-. 

Level· 1 '(entry) wage rates are.assigned to job offers for beginning level employees who 
have ' ohly ra. basic tutderstanding of the occupation. These employees perform . routine 

. ' . ' ~ · - . .. . ~ . 
taslqi th~t tequini· limited, if any? exercise of judgment. The: tasks provide experience and 
f'!llliH#i~ation wtih the employer's methods, practices,. and ' programs. The employees 
way j)er{(mn higher ·level Work for training . and developmental purposes . .. These 
empl6yeiis work under close supervi~ion and . receive spe:cifiC instructions on required .... ., . . . . . .. , . . • . , .. I. . . . 
task~ ·a~-~ res~Its· expected .. Their work is closely monitored · and reviewed for accuracy. 
. . - . .. . ' . . . -' -· - - ~ . . . ' 

.Stateiri~jits th~.t tpe job of;fer is' for a research fellow, ~ . wor~er in training, or an internship 
· are indica~ots that a Level l wage should be considered. 

i> . . ·' . '• 

.. . . . -~ . . ~ · .. -. . -· . ;: .. ' . ' - - . . - . . ' ' . . . . . . . . . 
· · .. . ·. The peti~ione(claitns that the duti¢s of the proffered position require the successful incumbent to 

; . ·ex~tti~e a: !#i\t)evd ofrespoilsibility and expe.rtise including contributing to strategic planning, 
. op~,a#on~' ·~nd . . ·mar,keting and ·public relations for the petitioner; however, the AAO must 

q~e.$tiqn ·die ~J~Vef o! complexity and independent judgment and underst~nding required for the 
, , positi(>n·· as the LCA is certified:! for .a Level 1 entry-level position. The LCA's wage level 

indtcates th~ ~P,6siH~n. : is actually a low-level, entry positie;>n relative to others · within the 
OC~\lpaiipn: ln a~coidance With the relevant DOL explanatory information on wage levels, this 
wage rate·,i,~di~ates that the beneficiary ,is only required to have ·a basic understanding of the 
occupation; tlj.at she will be expected to perform: routine tasks that require limited,. if ·any, 

•exercise :b(judgment; that' she will be .closely supervised and her work closely monitored and 
'jM • ' " •' , • , , • f , l , , 

r¢viewed · f~6t ·accuracy; and · that •she will receive specific instructions on required tasks and 
expected iesufts~ . . .. 

' ' • ';,- .' • · •• T 

.. _ .. 

3 A point iyst~tn is used to assess 'the com~lexity ~f the job and. ass!gn the wage level. Step 1 requires a 
"1" to r,epr!!s~nt the j'ob1s requirements. Step 2 addresses experienC,e and must contain a "0" (for at or 

. bel~~ f~# l~v:ef ~f experience and SVP range), .. '! II 1" '(lo~ end of experience and SVP), a "2" (high end), 
. ·· or ~!~" (gi:~at~i' than range). Step 3 considers educationtequired to: perform the job duties, .a "1" (more 
· · ~ t~ari ~he~ ~s!la! .education by one ca.tegory) or ."2" (more . than the usual education by more than one 

.cat~'gory),., Step· 4 account~ for Special Skills requirements that ihd~cate a higher level of complexity or 
d~cisjo~-thaJq.ng \Vith .a II 1 "or a "2" e,ntered as appropriate. Finally' Step 5 addresses Supervisory Duties, 
wit~~ "l" t;fifeied unless supervision is generally required by the occupation. . 

· · ~. · See: bQ.)_;f :·Employment and T~airiing AdminiStration's Prev~ilih.g Wage l)eterminatio~ Policy . ) , . . '.... . . . . . . . . . . 
· · (J~i(iahc~,; 'Nor!~griCultural · Immigration Programs (R.ev. , November 2009), available on the Internet at 

l:lttp:/ (~:fo(~ignl;tborcert.doleta.gQv /pdf/NPWHC""" Guidance..;,Revised _11_ 2009 .pdf. · 
' · .. :. . ~ -·· . ·:·:· . ' . .. ' .. ( ~ _; . "' . . '' . . . 

• ~ • ' 1 '! ' -·. ' .... : i 

( . . ' ., ~· ,-·; . , .. ··~ 
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This as~e.si :olthe ~LCA undermines the credibility . of the ' petition, and, in ' particular' the 
credibili}y' ofth¢ p~titioner' s assertions regarding the de~nands and level of responsibilities of the.' 
proffe~e~r p'ps~tioll. rioubt cast on any aspect of the petitioner's proof may, . of course; .lead to a 

' . r.eevaluationpf the reliability and sufficiency of the remaining evidence offered in support of the 
' . "'I ~ . • - .'-. : ; • ~ ' •. ' • - - ~ • 

. · vis(,l. petitipp. J~ is incumbent upon tl)e petitioner to resolve any inconsistencies in the record by 

. independ6Q.( ~pjectlve ~vidence. Any attempt to explain or · re:concile such inconsistencies will 
not ~u:fijc~ ~D.J~i~ th~'petitioner supmits cpmpetent o~j,ective evigence pointing to where the truth 

:lies, Matter' of!fo, 19 I&N pee. 5~2, 591-9~ (8IA 1988) . . ' ' . ' . . .· 
' ' . ·.: . '' :~ . :. ~ ' , .. ' ~ ' --- ' - . . . 

· As ~ot~d ,~eJo~, the :tegulatiortat 8 C.P.R. § _214.2(h)(4)(i)(B)(:f) specifies that certification of an 
·LCA doe~ ~9t :cons.titute.: (l .determination that an occupation is a' specialty oceupation: · · 

~ . ' .C~rtif1~_~.tf6~f by. the Department of Labor of a labor . condition . ~pplication in an 
· .. · ::P&~p~t!g#~i. c~assificationdoes not col}stitu.te a 'determination by that agency that the 

9c¢jipi!tiqp. :in· q1!e~tion is a specialty occUpation. Tbe directo(shall determine if the 
.. . ·: · ~appi~~!!8#.J~v?fves ·~specialty occupation as defined· in se~tion 214(i)(l) of the Act. The 

. :_~ir~ctof'sh,illl also determine whether the particular ~lien fot whom H-1B classification is 

. ,. r , 

· ·~quglif'qti~Iifies ~o peifomi .services i~ the specialty occupation as prescribed . in section 
· · . ~14(i)(2fofthe Act. · · · · 
..• ~ ~ · •I· • ~;; : ;:•, : . , -,-~ 1 . 

. ·~ . 

, WhU~ pOL ·i{ the agency that certifies LCA applications before they are sub~itted to U:SGIS, 
.. DO'L i!?gul~tipns n~te that the Department of Homeland Security (DHS) (i.e.,' its immigration 
benefits. bra'ricP,,:·usCIS) :is the department responsible for determining whether the content of an 
·LeA 'fi)e,d fo(a pa.rticul~r Form .1-129 actually supports that petition. See 20 C.P.R. § 655. 705(b), 
whi.ch ~tate.s, .i~ pertinent part: · . · · . · · . . . . · . · . ' . ' . - . . 

Fot H-1.!(\ri~as .. : . DHS aceepts . ~he employer's petition (DHS Form 1-129) with the 
· .. Dol: ·.~rt~fi~d LCA. attached: In doing so, .the DHS determines whether the petition is 

SlrtPPPrie(lliy an LCA which corresponds with the petition, whether the occupation named 
: '1~ ·!~Y:. IWAl is) · ~pecialty occupati~n or whether the individual is a fashion model of 

.disti9~.~s4e<i merit and ' ability' and wheth~r the qualifications .of the nonimmigrant ,neet . 
' .t4e sJaJut9.fy -requirenients of H-1B visa .classification, _1 . · . 

' •' I . ' . ... · ~ ', :'· ; , , • . . J . • 

· · · [it~li~~· ~q~~#.J>.The. regt~latiofi at 2.0 C.P.R. § 655. 705(b) tequi~es. that USOIS ensure that an LCA 
·. achjalfy .$.hpp<ms the H-lB. petitipn_ filed .on behalf of the beneficiary. Here, the petitioner has 

1, ·;_ . , " , • • · ~- ·., -1,. ' • , •. "· ., · _ ' "- ' I 

failed tq _ ~U.~!ftif:a valid LCA that corresponds to the claimed d1.1ties of the proffered position, that 
. · is, '$peci#~iiy: that corresponds to the level of work and.'tesponsibilities that the petitioner 

v ' ;asctii,J~d'-'t_o . the:. p'roffered position . and to the wage'-level cOrresponding to .such a level of work 
)!lid ~e.spqnsihilitie~ 'in accordance with the ·requirements of the pertinent LCA regulations. For 

. J~i~ ~d4i;~i<>J!~l.t¢~s(>'n the petition may not be approved. . . 
' • ~ . I '._. 

·-,; • ;_ ' -· · , ~. t' 

· lh_e ~:~Jf~id~~! ip.. thl~ matter also~ in response to the dir~·ct<;>r's RFE, asserts that it had begun a 
· ·r~cruiting pt9¢'ss for' c,l full.-time receptionistto relieve the beneficiary from the more mundane, 
'. ad.r#1n1s~fat~xi·· au.t1es of the . proffered position. However, · the. petitioner must establish that the 
.· posit~on .Pff~r~~: to t~e ben~ficiary when the petition was filed merits classificat~on for the benefit 
so~~~· fyl.czi~ir. of Michelin Tire Corp., p I&N Dec. 248~ 249 (Reg~ Conim'r.J978). The purpose 

- . ,•' ' 
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Of tJ;l~ RFE·is t() elicit further information that clarifies whethe~ eligibility for the benefit sought 
·has been ~stablished. 8 C.F.R. § 103.2(b)(8). A visa petitiorl may not be approved based on 
spec.ulatioh of. wtut~ eligibility or after the petitioner or bencificiary becomes eligible under a 
t;WW set :?(f.~,cts. $ee . ~ C.F.R. § 103.2(b){l); Matter of Micheli~ Tire Corp. /d. When responding 

. ,\ ~p _an af'Fi~ ~-- pe~itioner CannOt offer a new position to the b~neficiary, or material! y change a 
. ppsitidn;§t · ·t,ifle~· it$ level of authority within the organization~! hierarchy, or its associated job 
. . f~spq!lsitj~Hti~~ : . Jf significant changes are made to the initial r~quest for approval, the petitioner 
. tp.U:~t ·We ~ -n~~- 'petition rather than seek approval of a petition~ that is not supported by the facts 

. ~ l ' 

in the record;' . . . .. , , ,. ::· .. ';· . 

It should be Ii9ted that, for efficiency's sake, the AAO hereby 1incorporates the above discussion 
and analysis tegarding the duties and requirements of the proffered position into each basis 
~iscussed ~eiow for dismissing the appeal. · 

. Ne~t, i,~e .M9. \yi(i address the issue of whether .the petitio~er established that the proffered . 
positio~ i.~ ~~ ~pecialt}' occ11pation. Based upon a complete revi~w of the record of proceeding, the 
.AAO coricuts with the director's ultimate decision ·and finds that the evidence fails to establish 

• · , .'1 '•· ' 

that the pq~it.i6n as descdbed constitutes a specialty occupation~ 
. . . .. ~ . . 

To meet its.' ~il~den Of proof in this regard, the petition~r must establish that the employment it is 
·-.off~ringlo ~h~(beneficiary meets the following statutory and rekulatory requirements . . ·- : :::·::. ·.;:_ :·r~. ~o:,_ · , ·: . . . -
Se~~iq~ tr4,.~i),(l) of ~he Act, 8 U.S.C. § 1184(i){l), defines the iterm "specialty occupation" as an 
occupatioiitha't requires: · · . 
~: ·"· ... . r .. .. .. :.· · .. .. .. • :: . · 

: .: ;., .; 

. I, 

(A)'.' theoretical and practical application of a body of highly spedalized 
. ·· -:.· ··knowledge, and 

. {Jl) . . attairiment of a bachelor's or higher degree in the specific specialty (or its 
·_ .· . ~quivalent) as a minimum for entry into the ' occupation in the United 

·. ·States. · 
· ~ . . . 'll 

Th~ regulation at 8 C.F~R. § 214.2(h)(4)0i) states, in pertinent part, the followi~g: 
. . . ' . , . . ,. , 

:·. f . ;:: .. :· . . . 
S_pe9ir;z.lty occupiltion means an occupation which [(1~) requires theoretical and 
pra~tic~l "'pplication of a body ofhighly specialized kn?wledge in fields of human 
~~qe~yor irifluding, but not limited to,. architecture, [engineering, mathematics, 
physical sciences, social sciences, medicine and health, education, business 
Sp,eci~lties, accounting, law, theology, and the arts, a~d which [(2)] requires the. 
att~'i~ent of a bachelor's degree or higher in a ·specific specialty, or its 
equivalent, as a ininimum for entty into the occupation 'in the United States. 

; ' : ( : : . . 
·:· 

. . ' pl,l;r~l!~t tO: 8, ;:¢.F.R; § .214.2(h)(4)(iii){A), to qualify as aspeci~ty occupation, a proposed position 
· .. r~~ui.~f ~8p.._ JPe~J ()l)e of th~ folloWing criteria: . ,' · · · . 

. . . 
j ' .' ' ; · " 

' . \_ ,· .. ~·· . . : . 
. . · , 

. . ··. .. . ·~:· . . t~ : - :·.". : .. : . 
. " ... r -. ·'·· .~ ·. ·' . 

' I : 
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. (lj ·A baccalaureate or higher de~ee or its equivalenti is normally the minimum 
·· · .• requirement for entry into the particular position; 

' . . 
_. ... -· . . \ .... ; .· : . 

(2) . · the degree requirement is common to the industry in parallel positions among 
. ' s!mllar 'organizations or, in the alternative, an en1ployer may show that its 

. partieul'ar position is so complex or unique that it c4n be performed only by an 
· ~~ividual wi~ '!- degree; · 

(~j· The employer normally req~h-es a degree or its equivalent for the position; or 
• - • - - • ~ • • ' • ,l ·· . . · -.. 

(4) ; :1Jie . nature of ·the specific duties [is] · so speqalized and complex that 
· · .. · ... · · · -~ow ledge required to perform . the duties is u&ually associated with the 

, . : .. ".' ; · ~!t~iJn,11e~t of a baccalaureate. or higher degree. 
, I ' ' f -'~ ·: ; '"'Jt;. ,, •, _' . ' ( :· • 

. As a thtes~o~d issue;·. it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with sect1blf214(i)(i) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language :mu$t be · construed in harmony with the thrust of th~ related provisions and with the 
statute as'!- Whole. SeeK Mart Corp. v. Cartier, Inc., 486 ul.s. 281, 291 (1988) (holding that 
construction . of .language which takes into account the design of the statute as a whole is .. . . . I 
preferrep); see also f:;OIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 
U.S. 561 '(19~~); }rfatter ·of W-F-, 21 l&N Dec. 503 (BIA 19?6). As such, the criteria stated in 
8 CF.R. ·§ 2l4.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily 
suffjciepFt<(Dieet the statutory and regulatory definition of sPecialty occupation. To otherwise 

· interpret . th'i~ ,s~~tion as stating the necessary and sufficientco~ditions for meeting the definition 
ofspeci~lty qccup~tion would result in particular positions m~eting ~condition under 8 C.F.R. 
~ 214:2(h)(4).(i#)(A) but not the statutory or regulatory defi*ition. See Defensor v. Meissner, 
supra. To ·av6id this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) mQst therefore be 
read as Sta~ing additional requirements that a position must t;neet, supplementing the statutory 
t~;nd regul~toty d'efmitions of spechtlty occupation. ' · . 

• •. r ; •. 1· 1 ' _!;: ' • • , · 

<;::onson~~t:\Yith se~tion 214(i)(l) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), 
·us.C,I$ ¢n:si~~~ntly interprets the term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to 
:rpeat;t no_dp.$f ~Iiy ~·acdilaureate ot higher degree, but one in ~ specific specialty that is directly 
relatedto. tii~ proffered position. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 

2007). (describing ''a degree requirement in a spec~fic specialty" as "one that relates directly to 
the d~ties an4 responsibilities ofa particular position"). Applying this standard, USCIS regularly 

· approves Ii-lB petitions for qualified aliens who are to be . ¢mployed as engineers, computer 
scientists;- certified public accountants, coilege professors, aD,.d other such occupations. These 
professions, for which petitioners have regularly been able to establish a minimum entry 

• .. .. •· . . . . I 

r~q).litem~nt in the .United States of a baccalaureate or higher degree in a specific specialty or its 
equiy~le,&! ·~d!f~_ctfy )elated to the duties. and responsibilities) of the particular position·, fairly 
represe~(the- types of specialty OC£Upations that Congress Contemplated when it created the 
.H:lll visa ca!e~ory.' · 

The · AAQ \¥111 fit~.t . review the 'record of proceeding in rel~tion to the criterion at 8 C.F .R. 
§ 214:2(h) (4)(ili)(A)(i), whiCh requires that a baccalaureate or higher degree in a specific 
- . ·~ ' · . ~ . . . . ~ . . 

:'.~ 
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specjal~y o,r. itf equivalent is the ·norm~l minimum reqtiire~ent for en~~y into the particular 
pos~tio~. Th¢ .AAOrecognizes .the DOL's HandboolC as an aut~oritative source on the duties and 
¢ducat~onclJ. · ieq~ir¢ments of the wide· variety of occupations tlJ.at it addresses~ The Handbook 's 
chapter ori: secretarie$ and administrative assistants includes a section on executive secretaries and 
executive ~dirtihls~at1ve assistants which states: . . . ~ .·. . . 

Executive secretaries and executive administrative a~sistants provide high-level 
administrative su,pport for an office and for top executives Of an organization. They often 
handl.e more complex responsibilitie~, such~ as revi~wing incoming documents, 
~onqu~~jng research, preparing reports, and arranging meetings. They may supervise 

. .cleric~f ~taft · · 

The. 2012-2013 edition of the Handbook indicates only . generally that secretaries and 
ad~inis~t~~i~~ ~ssist~mts may obtain employment with a high-~chool degree and basic office and 

·· cm:p.pl).te~ $.kiHs. The Handbook also reports that employers of more specialized positions often 
requ,ire ·apphc~nts t<? have some knowledge of industry-speci~c terminology and practices and 
t~(lt colllWun·i~y colleges and vocational-technical s~hools usually offer instruction in these areas. 
Th~ }fan_4~90.* ~ecognize~: . . ,, . ... . . 

"duali.fi~d . admi~istrative assistants who broaden their :knowledge of a company's 
pper'!t:i{?.ns and enhance their skills may be promoted to sdnior or executive secretary qr 
.,~drniA,istr~~ive assistant, clerical supervisor, or office manager. 

' Upon review of the 2010-2011 edition of the Handboqk 's chapter on secretaries and 
admi.!listr~!ive a~sistants, upon which the' petitioner relies, the Handbook states generally: 

.• · Employe-rs of executive secretaries increasingly are seeking candidates with a college 
. . . ! 

degree, as these secretaries work closely with .top executives. A degree related to the 
.busin~ss"or lndu~try· in which a person is seeking employment may provide the jobseeker 

::Wi!h'·~~~a·d.yii!ltag~ in the application process. · 
} : • . ::· . ..~ • 1 • • • 

. J]pon the. JTI.dst generous review of the Handbook's past :discussion of the occupation of 
exe~utiye $etretary 'or executive adminiStrative assistant, the iHandbook does not report that a 
bachelor'$ de·gree in a specific disciplil)e·is normally required for entry into the occupation in the 
United States~ The current version of the Handbook only ·references community college and 
vocati<;m~He¢linical schools as avenues for placement in morel specialized se.cretarial or assistant 
po~itions ~*d ~otes that promotion from within is an alternate path to this occupation. 

. . . . 

F~r~her~ fu~ !his matter as observed abov:e, the petitioner specjfies ·in its letter in support of the 
petitio11 that o·ruy C1 bachelor's degree is required without identifying a particular discipline. On 

·.the job q~~cnption appended to the petitioner's letter, the pe1itioner indicates that a bachelor's 
degree.)t('b\l$irtess or a closely related field-is sufficient to perform the duties of the proffered 

. . . . ··:·.: :.-. ·:: ~ : 

' · . 
.. -·.- .. 

5 The . {landb,ook, which is available in printed form, ~ay also be accessed online at 
http://wwW.sta,ts.bls.gov/oco/. Our refer~nces to the Handbook ar~ from the 2012-13 edition available 
online. ·· 



(b)(6)

; ··-

~·' • f • 

position .. Tht.201Q-2011 edition of the 11a.ndbook, upon whicq the petitioner relies, indicates at 
~ost. th.at :.e~ployers seek a college degree for an executive ~ecretary. A petitioner, however, 
m~st de~o!!si.htte that the proffered position requires a precise and specific course of study that 
relares 'difec.ily and closely to the position in question. Since :there must be a close correlation 

· bet~.een' th¢ - req~ired specialized studies and the position, the r~quirement of a general bachelor's 
degte~ pf. :? bachelor's <,iegree with ·a generalized title, such as business administration, without 
further sp~c~fJ.catiort, ·does not establish the position as a sp~cialty occupation. Cf Matter of 
Michael Hertz Associates, 19 I&N Dec; 558 (Comm'r 1988). Jbe petitioner's acknowledgment 
that ~ · g~*er~l business administration degree is sufficient (or employment in the proffered 

. PO~i.tiQ~ i~ ~.~~amount to~ acknowledgement that the positioniis not a specialty occupation. 
'; · I . . ·: ~ . 

The ·petitibner also references the· DOL's O*NET designatio~ . of Job Zone 3 - Education and 
Tr~lning Code . ·for ·the occupation of an executive secret~ry and executive administrative 
assistant; how'ever this designation does not demonstrate that ia bachelor's degree in a specific 
specialty i~ required, and does not, therefore, demonstrate th~t a position so designated is in a 
specialty ·6ceupation as defined in section 214(i)(l) of the Act and 8 C.F.R. § 214.2(h)(4)(ii): 
Moreov(!r;·thy· actmil discussion regarding the Job Zone 3 designation explains that this zone 
sigqifie~ oply that most occupations in this zone require trairijng in vocational schools, related 
~n-:th~~joB' e~p~rienbe, or an associate's degree. Therefore, ~ the O*NET information is not 
probat~~e o~ t~~ proffered position qualifying as a specialty ocdupation. 

;- ·· 

· 'the de~~ti.beJ duties of the. proffered position also include elen:}ents that incorporate the duties of 
~ bqokkeepin'g or ac¢ounting Clerk. Rega{ding the educational requirements for a bookkeeping or 
~ccounti,nifd~r~, the Handbook reports: · 

' 
Mos~ bookkeep~ng, accounting, and auditing clerks . need a high school diploma. 

· }iowevet?. some .' employers prefer candidates who have s?me postsecondary education, 
paiJic(ilady coursework in accounting. In 2009, 25 percent of these workers had an 
assodate·~ ·or higher degree. 

· ''- • "-'-, • . .., I • ., 

. . . 
·Again, . t\le Handbook does not identify a bachelor's degree in a specific discipline as normally 
required ~or: the position of a bookkeeping or accounting clerk. : 

. - ~ . 

Finally, the petitioner 'references the occupation of a . public felations specialist and includes a 
gell.~fal qe~ciipt1on of a couple of duties that relate to public relations and marketing. In response 
W !Jle q.ifeA~or'~ RFE, the petitioner claims that the benefi;ciary spends 20 hours per week 
pe~o.rniing' strategic, marketing, fmandal, public relations glanning. The petitioner does not 
further expound up:on the actual day-to-day duties the benefici;ary ·allegedly performs as a public 
tela!ions sped~list. Accordingly, the record lacks substantive evidence demonstrating the 
individual in the proffered position actually performs public relations/marketing duties. Going on 
re~ord witho~t supporting documentary _ evidence is not suffiFient for purposes of meeting the 
burden o(pf~pf in these proceedings. M~tter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998} 
(citingMatt~f, _.of Treasure Craft of California, 14 I&N De¢. 190 (Reg. Comm'r 1972)). The 
pedtionei cii~p submits an excerpt of the Handbook's chapte~ on public relations specialists to 
demo~stt~~¢ * pubiic relations specialist requires a bachelor'~ degree. Assuming arguendo that 

:. . th~ ·prqff~f(!d·: p_osition mcorporates the 'duties of a public relations specialist, a review of the 
. . . ·, . ' .. - ~·. •', . ...-: . . . 

· · r .. . \ .~ 
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Hanqbook's educational requirements for·such an occupation finds: "[p]ublic relations specialists 
typically need a bachelor's degree. Employers usually want candidates who have studied public 
rela~ions, joupui.lism, communications, English, or business." As the Handbook indicates that a 

. disp~rate gr·oup 6f disciplines, varying from a generalized'busibess to a degree in journalism, are 
acceptabl¢ fof ·employment as a public relations specialist, such an occupation is not a specialty 
occpp(ltio9 ·!~guiring ~ predse and specific course of study that relates directly and closely to the · 
positlo:n· in qli~siion: Although the petitioner also references the O*NET's Job Zone 4 code for 
the' occupati~rt pf a public relations spe-cialist, as observed above, a Job Zone code does not 
refere~ce p~rtJcular fields of study and thus does not demonstrate that a bachelor's degree in a 

· specifi.c ~p~~·atty is required. 
' 

~ .· 
• • • . : . ,', .j •. ' ~ ) , . • 

To pr~ye·.J.haJ * job requires the theoretiCal and practical ~pplication of a body of highly 
speciaHzed' ~owledge as required by section 214(i)(l) of the Act, a petitioner must establish that 

. t~e p:os~ti~>* :r~quiie~ the attainment of a bachelor's or higher degree in a specialized field of 
stu~y or it~ . eq11jvale:~t. As discussed supra, USCIS interprets tfte degree requirement at 8 C.P.R. 
§ 214~2(1i)(4)qli)(A) to require a degree in a specific specicilty that is directly related to tpe 
propo~ed 'pq~ition. Although a general-purpose bachelor's. degree, or a degree in a variety of 
fields, may l).e acceptable fot a particular occupation, such a general requirement does not 
est~~lisli ~ sta.fidard,; minimum requirement of at least a bachelor's degree in a specific specialty 

· Qr its· eq~iv~~ent for entry into the particular position. Ther~fore, absent evidence of a direct 
relations~jp p;~tw~en the claimed degrees referenced in the Handbook as acceptable degrees for 
the var.iou,s (>¢cllp':ltionS that appear to relate to the duties and responsibilities of the proffered 
position; it ~nnot be found that the proffered position requires anything more than a general 
bachelor'~ de·gree. We also reference and reiterate our earlier discussion that the LCA for the 
proffered.position indicates the proffered position is a low-level, entry position relative t~ others 

. withiQ the occupation and that based upon the wage level, the beneficiary is only required to 
. . ·' ~(lV~ a lJ~~C uhders~andtng of the OCCUpation. . 
• • I ' , • . • • 

As 'the .· HJf,fJ~~q.ok does not support the proposition that the proffered position is one that 
. n.otina~(y :teq~ifes ~minimum of a bachelor's degree, or the equivalent in a specific specialty, to 
satisfy thjs.Jir~f alternative criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A), it is incumbent upon the 
petitioner to · ~rovid~ persuasive evidence that the proffered ; position otherwise qualifies as a 
sp~eiaity occifpation tinder this cfiterion, notwithstanding the absence of Handbook support on 
th~ issu~. The · p~titiotjer h<!s not provided such evidence. 

II} .t))is .patter, the p~titioner has not established that the proffered position falls under an 
·. o_cc.upatiopal _category for which the Handbook, or other authofitative source, indicates that there 
. is a requ,ir¢m~pi for at least a bachelor's . degree in a specific 'specialty. Furthermore, the duties 
a..m;l requ!!en}ynts of the proffered position as described in the record of proceeding do not 

. ipdicat~ t~at this position is one for which a baccalaureate or higher degree or its equivalent in a 
_speCific spec~alty is normally the minimum requirement for entry. Thus, the petitioner failed to 
sati~fy ~he'~1r~tcriterion of 8 C.P.R.§ 214.2(h)(4)(iii)(A)(l). :. 

. . . 

N~xt, the AAQ finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 ~·.P.R. §' 2i4.2(h)(4)(tii)(A)(2). This prong alternative~y requires a petitioner to establish that a 
ba~helor's ~d~ee, in a specific specialty, is common to the petitioner's industry in positions that 
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are both: O) p~allel to the proffer.ed position; and (2) located ih organizations that are similar to 
the p~t~H~'per.~ : . ·· · · · · 

(_ .. ; 

Again, ~11 · get~rmining whether there is such a common d~gree requirement, factois often 
. cons1det:ed J)y USCIS include: whether the Handbook reports t~at the industry requires a degree; 
wheth,erthe i~dustry's professional association has niade a de&.\'ee a minimum entry requirement; 
and wheth~r letters or affidavits from firms or individuals in t,he industry attest that such firms 
"rout~nely~ eiriploy and recruit ocly degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 
at 1165 (quo!jrtgHird/Blaker Corp. v. Sava, 712 F. Supp. at 1Hl2) .. 

, • . . . . 

• ~ . , I 

As already· di~cussed, the petitioner has not established that ; its proffered position is one for 
which the.Handbook reports an ift,dustry-wide requirement fo~ at least a bachelor's degree in a 

. specific speci~~ty. The record includes a December 5, 2011lett~rsigned by _ a 
co-owJier. ,Of two salons. stated that he has fiv~ employees· responsible for very 
similar duties~ the beneficiaryin this matter and they all have at minimum a bachelor's degree. 
· · · -. fli~he~ opines that there are many other like-minqed salon owners who would only 
hir~ college graduate's with bach~lor's degrees to fill similar positions. does not 
proyide' 49ct#nen~ary ·evidence demonstrating that he employs five personnel with bachelor's 

. clegrees, · 4~ - does not list the duties these individuais purpoite(Uy perform, and finally he notes 
only ·tha(.a ;p~chelor's degree is required, not a bachelor's, degree in a specific discipline. 
A~c~F4ll,)~y;(~e ~etter is insufficient to establish an industry-W,ide standard that salons similar to · 
the petitioner rp'utinely employ and recruit only individuals witP. a bachelor's degree in a specific 
spedalty··. :'-. :: ~: · ·· · · · :· 
• . ·~ •"f · ' ;.-: ~ -- • " . ' • • 1:· . . • . ~ . . 

•• - ·- _ , . 4"''. 

. .. . . 

Based u'pdn a· coinpiete review of the record, the petitioner ~as not established that · at least a 
bachelor's degree in a specific specialty is the norm for entry .into positions that are (1) parallel 
to the: proffered ,position; and, (?) located in· organizations similar to the petitioner. For the 
reasons discUssed above, the petitioner has not satisfied the first alternative prong of 8 C.P.R. 
§ 214.2(~)(4)(iii)(A)(2). 

The. petitio~et ha5 .also failed to satisfy the second ~ltemative prong of 8 C.P.R. 
§ 2.14.2(h)(4)(iii)(A)(2), which prpvides that "an employer may show that its particular position 
i~ _so c~wPi.~~ ·or u!J.ique that it can be performed only· by an individual with a degree." The 
evidence ·of Tecord does not refute the Handbook's information to the effect that a bachelor's 
degree in a·· spedfi~ specialty is not required to perform the duties of the proffered position. The 

. pet{tio~er :h~ rtot proviqed evidence to distinguish the proffere,d position as unique from or more 

. -complex th~Q. other executive secretaries/bookkeeping clerks/public relations positions, such as 
t~ose described in the Handbook, which .can be performed by persons without a specialty degree 
or its equivalent. The AAO acknowledges the petitioner's intent to grow and expand its business. 

, . . . . H,owever; the r.ecord in this mat~ei: does not provide any evidence that the proffered position 
·. · r~quires the ~pplication of advanced ~owledge in a specific field. In that regard, we hereby 

incorporat_e ~y · ref~reilce and reiterate . the earlier discussio~ that the LCA for the proffered 
position indiCates the proffered position is a low-level, entry p0,sition relative to others within the 
Otc~p~tiQp. -~~Sed . upon the wage level, the .beneficiary i~ only reqJiired to have a basic 

, · 

· ~~d~.rst~n~~.IJ.t· of th~ occupation. Furthermore, based upon that LCA wage level, the beneficiary 
I,~ ~xp~ct~~t Jo . perform routine · tasks that require limited, ·. if any, exercise of independent 

. ,. ' .. :~ .. -· j. ~ . . ; •,- .... • ~ . 
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judgm~~~·~ Th~ _record does not sufficiently demonstrate how t~e duties of the proffered position 
req~ire . tli~ tbe'cuetieal and practical application of a body of highly specialized knowledge such 

' • • • :_ · \ ~ ' -t " \ I " ·· ' 0 

th3:~ · ~ bachelqr'$ OF ~igher degree in a specific specialty or its 1equivalent is required to perform 
thei,Jl~ 

Co.nsequently, as the petitioner fails to demonstrate how the p~offered position is so complex or 
unique · rel~tive to other positions that do not require at least a ~accalaureate degree in a specific 
speCialty ck its . equivalent for entry into the occupation in . the United States, it cannot be 
co11,du~ed ::\h~t the· petitioner has satisfied the second· ·alternative prong of 8 C.P.R. 
~ ~l4'.2(h)(4J(ii~)(A)(2); · . · · . . 

~~- ~· • I •'i. ' ' - ~- • • , ' t· ' 

. · 'Th~ .M.o·;n:6:W turilst~ th~ criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) --the employer normally 
. reqq~tes··- ~·pegre.eor ~ts equivalent for the position. The AAO u~ually reviews the petitioner's past 
reC[Uitlpg ap._d hiring practiceS, as well as information regardin1g emplo'yees who previously held 

. the positki11 \Vllen cOnsidering this· criterion. 

to merit approval Of the petition under this criterion, the record must contain documentary evidence 
depio~str~ti*g that m,e petitioner has a history of requiring the Uegree or degree equivalency, in a 
specifi¢ spechilty, in its prior recruiting' and hiring for the position. Further, it should be noted that 
the ~eco~a)ri~· establi~h that a petitioner's imposition of a d~gree requirement is not merely a 
m~tter of pr¢fereilce fo:r high-caliber candidates but is necessitat~d by performance requirements of 
~he p6siti0ii: Wpile a petitioner may believe or otherwise assert that a proffered position requires 
a degree, . tha~ opinion alone without corroborating evidence ~annot establish the position as a 
speci,alty. q!:ct.Jpation. Were USCIS limited solely to revie\Ying a petitioner's claimed self
irripos~d reqti~tements, then any individual with a bachelor'~ degree could be brought to the 
yg\ted.':St~t~s . .t~ perform any occupation as long as the employer artificially created a token 
degr¢~ ~· r¢~~'ifeQ}eht; whereby all individuals employed in * particular position possessed a 
bac¢a!~tif~~k or higher degree in the specific specialty or its equivalent. See Defensor v. 
Mezssnef; :_~b1: 'F. ~d 384. In other words, if a petitioner's degree requirement is only symbolic 
a~~ th~ 'i>,toif~·.r¢d position does not in fact require such a sp~cialty degree or its equivalent to 
perfO:rm. its· ; <;,hiti~s, the occupation would not meet the statutory or regulatory definition of a 

· . spe~ialty ~(icci.Jpation. See § 214(i)(l) of the Act; 8 C.P.R.. § 214.2(h)(4)(ii) (defining the term 
"sp~cia~ty q_crupation"). · \ 
: • • ' • .... • . • I • • ' 

: i,. 

. . ' 
The petitioner in this matter, in response to the director's RFE stated that it "choose[s] to employ 
highly . capable, intelligent, educated individuals to assist [the owner]" and . asserted that the 

· i.rJ.divid~ pr,~viously employed in the proffered position had a bachelor's degree. On appeal, the 
p~titiqqef: prqyide~ a cppy of the previously employed indiv,dual showing she had obtained a 
bachelor's ·degree ·in fme arts. Also on appeal, counsel for the petitioner asserts that the current 

.·•·• . . ••. ····. , .. . . " : . . j 

. employee: ·ill the proffered position possesses a bachelor's a.q.d master's degree. The petitioner 
proyides· a ropy of her untranslated6 diploma indicating she has a baccalaureate degree in "Artibu8" . . ' ... . ~ .. . 

' . 

·
6 B..ecaus·!!~. th,e petitioner failed to submit certified tran~lations of this document, the AAO cannot 
d,eter~n.(ne .y{h6tfierthe evidence supports the petitioner's claim. See,B C.F.R. § 103.2Jb)(3). Accordingly, 
'the evid~·~ce is' not probative' and will riot be accorded any weight in !this proceeding. . 

.~: -l _ .. : ~ • • : .• y. ·... . 

,:.: 

' . 
. ..:......_ . . ... , . 

. .. 
.. .. .. ,._. ·, . 
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and ~ M~s!er;.~ degree in Divinity from a United States seminary. \The ~iplomas submitted on appeal 
do not ~\ipporf a fmding that the proffered position requires ~ bachelor's degree in a specific 
disdplirie.'To· the contrary, the diplomas s.ubmitted substantiate that a disparate number of degrees 
are acceptable for employment in the proffered position. Accorcijngly, the petitioner's employment 
history doe.s 'not establish that .the proffered position is a specialty occupation. Thus, the petitioner . 
has notsatisfie·~ the third criterion of 8 C.F.R. § 214.2(h)(4)(iii)~A). 

Finally; the petition~r has not satisfied the foUrth criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), · 
w4ich is :reser-Ved fot positions with specific duties so spdcialized and complex that their 
perfomta~~ requires knowledge that is usually associated wit~ the attainment of a baccalaureate 
or 4igher't:Jegree in a specific specialty or its equivalent. To the extent that they are depicted in 

· · · the re.cor<g ili~ duties of the proposed position do not appear ~o specialized and complex as to 
require the highly·specialized knowledge associated with a baccalaureate or higher degree, or its 
equivalent, ifi ~ a specific specialty: Moreover, the AAO again jncorporates its earlier discussion 
and ~rtalysis regarding the duti~s .of the proffered position, and the designation of the proffered 
position pn the-i..CA as a low, entry-level position relative to others within the occupation. The 

.. . Peti,tio~er..·g~~j~ated the position as a Levell position (out of ~our possible wage-levels), which 
DOL ihd;icat~s. is appropriate for "beginning level emplbyees who have only a basic 
understanoi~~ioftheoccupation."7 ·Without further evidence, lit is simply not credible that the 

~ .... 

· peti.t~oner ~fptpffered position is one with specialized and/or ¢omplex duties as such a position 
wquld l~keiy'be clissifiechtt a higher-level, requiring a signific~ntly higher prevailing wage. 

,. ' 

Upon .review . of the complete record, the petitio.ner has not provided · sufficient pr~bative 
evidence to 'establish that the nature of the specific puties outliped is so specialized and complex 

. that ·the knowledge .· required to perform them is usually asspciated with the attainment of a 
baccalaur~at((or higher degree. The AAO, therefore, conclud~s that the proffered position has 
not · been . established as a specialty ·occupation under ~ the requirements at 8 C.F.R. 
§ +i4.2(h)(4)(1ii)(A)(4). 
. . . . . . . . 

. For the reasons rehi~ed in the preceding discussion, the petitipner has failed to establish that it 
has satisfied ~ily of the additional, supplement requirements! at 8 C.F.R. § 214.2(h)(4)(iii)(A) 
and, thetefo~e, it cannot be found that the proffered position qualifies as a specialty occupation. 
Thus, the appeal will be dismissed and the petition denied for this reason . 

. . , ,_ . 

An appiicatjbQ.Or petition that fails to comply with the technical requirements of the law may be 
denied b)itll~ :~o even if the service center does not identify !all of the grounds for denial in the 

·· initial dedsi.Q.~ . See Spenc~r Enterprises, Inc. v. United States, !229 F. S11pp. 2d 1025, 1043 (E.D. 
CaL 2001), ij!fd, 345 F.3d 683 (9th Cir. 2003); see also Soltdne v. DOJ, 381 F.3d 143, (noting 
that th~ AA..O 'conducts appellate review on a de novo basis). . ~ ; ·.: . . 

7 See ppL,. Employment and Training Administration's Prevpiling Wage Determination Policy 
Guifiance, No11agiicu~tural Immigration Programs (Rev. Novembet 2009), available on the Internet at 
http://W\y'W .~m'¢igolaborcert.doleta.gov/pdf/NPWHC _Guidance_ Re~ised _11_ 2009.pdf. . 
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Moreover, :wh.e~ the AAO denies a petition on multiple alt¢rnative g~ounds, a plaintiff can 
suceeed on a ·challenge only if it shows that the AAO abused its discretion with respect to all of 

. . ,, .. . .. . . I . . 

the AAO'~ en~metated grounds. See Spencer Enterprises, ·Jnc.,v. United States, 229 F. Supp. 2d 
lit 1P4~,a)fif:345 F.3d 683. · 

· The pe~lti~)~ wiil be. denied and the appeai dismissed for the: above stated reasons, with each 
.cort~~der~d ~. 'ah. independent and alternative basis for the deci~ion. In visa petition proceedings, 
t~e burd~n 9t proving eligibility for the benefit sought remains entirely with the petitioner . 

. '· . • . .. . 1 . 
Section 2~1 of the Act, 8 U.S.C. § 1361. Matter of Chawatlie, 25 I&N Dec. 369, 375 (AAO 
20~.Q)· l.!~_r~. tpat hurde11 has not been met .. 

. ' . ... 
ORDER: · · · · The appeal is dismissed. The petition remains detiied. 

. . . .. . ' . ., ~. . ' ' 

. , ... '.' 
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