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Enclosed pléaise find the decision of the Administrative Appeals Office. in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised -

‘that any further 1nqu1ry that you might have concerning your case must be made to that office.

If you beheve the AAO mappropnately applied the law in reachmg its decision, or you have addltlonal
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accordance with' the instructions on Form 1-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requ1rements for filing such a motion can be found at 8 C FR. § 103.5. Do not file any motion
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DISCUSSION The servnce center director denied the nommmlgrant visa petition. The matter is
now on appeal before the Administrative Appeals Offlce (AAO) The appeal will be dismissed.
“The petltlon w1ll be denled

_ The petltloner submrtted a Petition for Nonimmigrant Worker (Form I-129) to the Vermont Service
Center on January 28, 2011. In the Form [-129 visa petition, the petitioner describes itself as a
financial services company established in 1995. In order to continuously employ the beneficiary in
what it de81gnates as a staff accountant position, the petitioner seeks to classify her as a
nommm1grant worker in a specialty occupation pursuant to section 101(a)(15)(H)(1)(b) of the
Immrgratron and Natlonahty Act (the Act),8US.C. § 1101(a)(15)(H)(1)(b)

The d1rector demed the petltlon on. Aprll 7, 2011, finding that the petitioner fa1led to establish that
the beneﬁcxary is quahﬂed to perform services in a specialty occupatron On appeal, counsel asserts
that the director’s basis for denial of the petition was erroneous and contends that the petitioner
satisfied all ev1dent1ary requirements. In support of this assertion, the petitioner and counsel
submitted a brief and additional evidence.

The record of proceeding before the AAO contains: (1) the petitioner’s Form 1-129 and supporting
documentation;’(2) the director’s request for evidence (RFE); (3) the response to the RFE; (4) the
director’s. denial letter; and (5) the Form I-290B and supporting documentation. The AAO
rev1ewed the record 1n its entlrety before lssumg its decision. '

For the reasons’ that will be d1scussed below the AAO agrees with the dlrectors decision.
Accordmgly, the director’s dec1s1on will not be d1sturbed The appeal will be dismissed, and the
petltlon w111 be demed A

Later in this demsron the AAO will also address an add1t1ona1 independent ground, not identified
" by the director’s decision, that the AAO finds also precludes approval of this pet1t10n ‘Specifically,
beyond the decision ‘of the director, the AAO finds that the proffered position is not a specialty
occupation in accordance with the applicable statutory and regulatory provisions. For this additional
- Teason, the pet1t1on may not be approved It is considered an independent and alternative ground for
demal

_ In this matter, the petitioner stated in the Form I-129 that it seeks to extend the beneficiary’s

services. as a staff accountant to work on a full-time basis at an annual salary of $69,000 per year.
‘Ina support letter dated January 17 2011 the petitioner provrded the following job descrlptron of
‘) _the proffered posrtlon .

1) 50% : Apply prmcxples of accountmg 'to analyze financial information and
‘prepare financial reports;
2) 30% - Complle and analyze financial mformatlon to prepare entries to accounts,
- such as general ledger accounts; and

2 t The AAO conducts appellate rev1ew on a de novo bas1s See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004). .. _
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j 3) 20% - Docament busmess transactions, and analyze information detailing assets,
. liabilities and capital.

" The AAO notes that the petitioner has described the duties of the beneficiary's employment in the
same general terms as those used by the Dictionary of Occupational Titles (DOT) for the
occupational category "Accountants.” That is, the AAO notes that the wording of the above duties
as provided by the petitioner for the proffered position are taken virtually verbatim from the tasks
assoc1ated wrth the occupatronal category "Accountants” from DOT.

‘ ‘Spec1f1cally DOT states in pertinent part, the following regarding the occupational title
A "Accountant (profess &km )" — Code 160 162-018:

Applres principles of accounting to analyze financial information and prepare

T ﬁnancral reports: Compiles ‘and analyzes financial information to prepare entries to
accounts such as general ledger accounts, documentrng business transactions.
Analyzes f1nanc1a1 information detailing assets, liabilities, and capital, and prepares
. balarice sheet, profit and loss statement, and other reports to summarize current and
. pro_|ected company financial position, using calculator or.computer. Audits contracts,

_ orders, and vouchers, and prepares reports to substantiate individual transactions
prior to settlement. May establish, modify, document, and coordinate implementation
of accounting and accounting control procedures. May devise and implement manual
or computer-based system for general accountrng

chtlonary of Occupanonal Tttles Occupat1onal Information Network (O*NET), Accountant

. (profess. - & kin) = - . -Code 160.162-018, = on the Internet at

 http:/www.occupationalinfo.org/16/160162018.html (last visited January 2, 2013).

- The petitioner. further added "[flor the -complicated accounting work, the sponsored position
normally requlres a Bachelor's degree in Business Administration or Accounting." The petitioner
submitted a.copy of’ the beneficiary's forelgn academlc credentials and resume, along with an
evaluation . from Professor - . Evaluatrons and Consulting. The

evaluation states that the beneﬁc1ary s credentials and work experience amount to the equivalent to
of a Bachelor of Busmess Admlmstratlon degree from an institution in the United States.

In addition, the petltloner submrtted a Labor Condition Apphcatron (LCA) in support of the instant
H-1B petition. The AAO notes thit the LCA designation for the proffered position corresponds to
~ the occupationa} classification of "Accountants" - SOC (ONET/OQES Code) 13-2011.00.

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and
- issued an RFE on February 9, 2011. The director outlined the evidence to be submitted. The AAO
notes that the director specrﬁcally requested the petitioner submit probative evidence to establish
" that the proffered pos1t10n is a spec1a1ty occupatlon and that the beneficiary qualifies for the
’ ‘proffered posmon ,

| ' On March 23 2011 the petmoner and its counsel responded to the RFE and provrded arevised job

’ L
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descrlptron and addrtlonal evrdence The petitioner submitted the following mformatron regarding
the duties of the proffered position:

General dutles

e Maintain accountingprinciples, practices and procedures 5%
¢ Maintain a thorough. understanding of the financial reportrng 5%
and general ledger structure
‘ o Ensure policies and procedures (internal controls) are. in - 5%

§ place to provide reasonable assurance that the company
" assets are protected -

“_Ensure an accurate and timely monthly, quarterly and year- 15%
" endclose

- Prepare and track quarterly and annual budgets | 10%
”‘0 Foreca'st'company's profit and loss performance based on 15%

various economic. and sales scenarios (mcludes applying
. revenue recognition rules)

r‘ .»rv' "

Complle and analyze assets, liabilities, and capital 20%
information and prepare accurate financial statements and
. reports :
o . Prepare journal entrres to company S general ledger accounts 5%
"® ‘Ensure effective banking deposrtory relationships to make 2%
‘ certam companys capltal is appropriately msured by the
. ,.-FDIC_
: o Update and maintain accounting journals, ledgers and other | 8%
L f ‘records detailing financial business transactions
. Oversee third party bookkeeping and payroll functions to - 5%

ensure, work is done properly according to standard
accountmg principles, company's quality standards and
quarterly tax reporting requirements

'9- Investlgate questionable financial data ' : As
N _ | needed
® Recommend actrons to resolve any reconciliation As
", . discrepancies : needed
_ fo‘ Coordinate work relating to audlts in the perrodrc review of 5%
__*_the company financial records :
”9"‘ '“Ensure the accounting computer system continues to operate As

1n a manner to meet company's growing requlrements needed

' The AAO notes that the petltloner has described the dutres of the beneficiary's employment in the
_‘same general terms as those used by various sources on the Internet. That is, the wording of the
" above duties as provided by the petitioner for the proffered position are taken vrrtually verbatim
from general descnptlons of the occupatlon that are w1de1y available on the Intemet

' The pe‘_trlztroner also s_ubmltted additional documentation in _support of the H-1B petition, including
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evaluations from: (1) Professor , a professor of Operations Management and

- Managemient Science at the _ ; and
(2) Proféessor .. , an associate professor for the ) : |

Although the petrtroner claimed that the beneficiary would serve in a specialty occupation, the
director deterrnmed that the petitioner failed to establish eligibility for the benefit sought. The

director- denred the. petltron on Apnl 7, 2011. Counsel submitted an appeal of the denial of the
' H—lB petltron- .

Based upon a complete review of the record of proceeding, the AAO will make some preliminary
fmdrngs that are materlal to the determrnatron of the merrts of thrs appeal.

USCIS is 'requrred to follow long- standrng legal standards and determine first, whether the proffered
‘position is"a specralty occupation, and second, whether an alien beneficiary is qualified for the
position at the time the nonimmigrant visa petition is filed. Cf. Matter of Michael Heriz Assoc., 19
I1&N Dec. 558, 560 (Comm'r 1988) ("The facts of a beneficiary's background only come at issue
after it is found that. the posrtlon in which the petitioner intends to employ him falls within [a
specralty occupatlon] ") :

When determmmg whether a posrtlon is a specialty occupation, the AAO must look at the nature of
the busmess offering the employment and the description of the specific duties of the position as it
relates to the particular employer To ascertain the intent of a petitioner, USCIS looks to the Form
1-129 and the documents filed in support of the petition. It is only in this manner that the agency

" .can determme the exact position offered, the location of employment, the proffered wage, et cetera.
o Pursuant to 8 C F.R. §214.2(h)(9)(i), the director has the responsibility to consider all of the

evrdence submxtted by a petitioner and such other evidence that he or she may independently
require to, assrst his -or her adjudication. - Further, the regulation at 8 C.F.R. § 214.2(h)(4)(iv)
- provides that "[aln H-1B petition involving a specialty occupation shall be accompanied by
[d]ocumentatron . or any other required evidence sufficient to establish . . . that the services the
benefrcrary is to perform are in a specialty occupation."

' Thus a cruc1al aspect of thrs matter is whether the petitioner has adequately described the duties of

the proffered position, such that USCIS may discern the nature of the position and whether the
_ position mdeed requires the theoretical and practical application of a body of highly specialized
‘ knowledge ‘attained through attainment of at least a baccalaureate degree in a specific discipline.
The AAO ﬁnds that the petrtroner has not done so.

In the 1nstant case; . the duties of the position are descrrbed in the same general terms as those used
for general descrrptrons for the occupation. - However, the AAO notes that providing job
descrrptrons from DOT and the Internet (or other sources) for a proffered position is generally not
sufficient for establrshmg H-1B eligibility. That is, while this type of generalized description may

-~ be approprrate ‘whendefining the range of duties that may be performed within an occupational
category, it cannot be relied upon: by a petitioner when discussing the duties attached to specific
employment for H- lB approval.. These generic descriptions fail to adequately convey the
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substantive work that the beneficiary will perform within the petitioner's busiriess operations and,
thus, cannot be relied upon when discussing the duties attached to specific employment. In
establrshmg a position as a specialty occupation, a petitioner must describe the specific duties and
; responsrbrlrtres to be performed by a beneficiary in the context of the petitioner's. business
" operations, demonstrate a legitimate need for an employee exists, and substantiate that it has H-1B
~ caliber work for the benef1c1ary for the perlod of employment requested in the petition.

Such generahzed mformatlon does ot in itself establrsh a correlation between any dimension of the
proffered position and a need for a partlcular level of education, or educational equivalency, in a
body of highly specialized knowledge in. a specific specialty. The AAO also observes, therefore,
‘that it is not evident that the proposed duties as described in this record of proceeding, and the
. position that they comprise, merit recognition of the proffered’ ‘position as a specialty occupation.

- To the extent that they are described, the AAO finds, the proposed duties do not provide a sufficient
factual basis for conveying the substantive matters that would engage the beneficiary in the actual
performance of the proffered position for the entire period requested, so as to persuasively support the
claim that the posmon s actual work would require the theoretical and practical application of any
particular educatlonal level of highly specialized knowledge in a spemﬁc specialty directly related to
the dunes and respon51brlrtres of the proffered posrt1on

Furthermore, ‘in the. instant case;' the pet1t1oner claims that a bachelor's degree in business
administration or accounting is réquired for the proffered position. The AAO notes that the
assertion that a degree in'business administration is a sufficient minimum requirement for entry into
the proffered position is-inadequate to establish that the proposed position qual1ﬁes as a specialty
occupation. A petitioner must demonstrate that the proffered position requires a precise and

- specific course of study that relates directly and closely to the position in question. Since there

must be a close correlation between the required specialized studies and the position, the
~ requirement of .a degree with a generalized title, such as business administration, without further
specification, does not establish the position as a specialty occupation. Cf. Matter of Michael Hertz
Associates“ 19 I&N Dec. 558 (Comm'r 1988).

- To demonstrate that a ]ob requlres the theoretical and practrcal appllcanon of a body of hlghly
specialized knowledge as required by section 214(i)(1) of the Act, a petitioner must establish that
the position requires the attainment of a bachelor's or higher degree in a specialized field of study or
its equivalent. . As - discussed supra, USCIS interprets the degree requirement at 8 C.F.R.
§214. 2(h)(4)(111)(A) {o require a degree in a specific specialty that is directly related to the proposed
posrtlon ~Although- a general- purpose bachelor's degree, such as a degree in business
adm1mstrat1on may be a legitimate prerequisite for a particular position, requiring such a degree,
without more, will not justify a finding that a particular position qualifies for class1f1cat10n as a
,spec1alty occupatron .See Royal Sian Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007).2

Specrflcally, the Umted States Court of Appeals for the First Circuit explained in Royal Siam that:
[t]he courts and the agency consistently ‘have stated that, although a general-purpose
bachelor s degree, such as a business administration degree, may be a legitimate prerequisite
‘ for a partrcular position, requiring such a degree, without more, will not justify the granting
»of a petmon for an H- 1B spec1alty occupatlon visa. See, e. g, Tapis Int'l v. INS, 94
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Again, the petitioner in this matter claims that the duties of the proffered position can be performed
by an individual with only a general purpose bachelor's degree, i.e., a bachelor's degree in business
admlmstrauon This assertion is tantamount to an admission that the proffered position is not in fact
a spe01a1ty occupauon

For the purpose ‘of performmg a comprehensive analysis of whether the proffered position qualifies

as a spemalty occupation, the AAO turns next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A).

However, based upon a complete review of the record of proceeding, the AAO finds that the

. evidence fails to establish that the position as described by the petitioner constitutes a specialty

occupation. 1t should be noted that, for efficiency’s sake, the AAO hereby incorporates the above

- discussion and analys1s regarding the duties and requlrements of the proffered position into each
B bas1s d1scussed below for dlsmlssmg the appeal. <

~ For an H- l'B' pétitiOn to be granted the petitioner must provide sufficient evidence to establish that
it will employ the beneficiary in a specialty occupation position. To meet its burden of proof in this

~ tegard, the ‘petitioner must establish that the employment it is offermg to the beneficiary meets the
appllcable statutory and regulatory requlrements ‘

' Sectron 214(1)(1) of the Act 8 U S.C. §1184@)(D), deﬁnes the term "specialty occupat1on as an'
. occupatron that requlres ,

s A) A_ ‘. “theoretlcal and practlcal apphcatron of a body of hrghly specialized
it knowledge, and |

\ (B) _ "attamment of a bachelors or higher degree in the spemflc specialty (or its
S s equrvalent) as a minimum for entry into the occupat1on in the United States

: The regulat1on at 8 C F.R. § 214. 2(h)(4)(11) states, in pertinent part, the followmg

: Speczalty occupanon means an occupation which [(1)] requ1res theoretical and

. practical application of a body of highly specialized knowledge in fields of human

'endeavor including, but not limited to, -architecture,’ engineering, ‘mathematics,

physrcal sciences, social ; sciences, medicine and health, education, business

specialties, accounting, law, theology, and the arts, and which [(2)] requires the

., attainment of a bachelor's degree or higher in a specific specialty, or its equivalent,
as & minimum for entry into the occupation in the United States.

F. supp’é'd 172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66; cf. Matter of .
Mzchael Hertz Assocs., 191 & N Dec. 558, 560 ([Comm'r] 1988) (prov1d1ng frequently cited
analysrs in connection with -a conceptually similar provision). This is as it should be:

'.elsew1se, an employer could ensure the granting of a specialty occupation visa petition by
the srmple expedlent of creatlng a generic (and essentially art1f101al) degree requ1rement




RO S
Page 8 |

Pursuant to 8 CFR. § 214. 2(h)(4)(1u)(A), to quallfy as a specialty occupatlon a proposed posmon

must also meet one of the followmg criteria: .

(1 ) , A baccalaureate or hlgher degree or its equivalent is normally the minimum
o B r‘equi'rement for entry ’mto the particular position;’

The degree requirement is common to the industry in parallel positions
, among; similar organizations or, in the alternative, an employer may show
~ . that its particular position is so complex or umque that it can be performed

- only by an individual with a degree;

w

(3 ) k,The employer normally requ1res a degree or its eduivalent for the position; or

(4) ".:The nature of the :specific duties [is]. so specxahzed and complex that
sV knowledge required to perform the duties is usually assocrated with the
e .attamment of a baccalaureate or higher degree.

As a thresho'ld'issue fipds noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together
with section 214(i)(1) of .the Act and 8 C.F.R. § 214, 2(h)(4)(u) In other words, this regulatory
language miust be construed in harmony with the thrust of the related provisions and with the statute
as a whole. See K Mart Corp. v.. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction
of language Wthh takes into account the design of the statute as a whole is preferred); see also
coirr Independence Joint Venture v. Federal Sav. and Loan. Ins. Corp., 489 U.S. 561-(1989);
Matter of WF- 21 T&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R.
© §214, 2(h)(4)(111)(A) should loglcally be read as being necessary but not necessarily sufficient to

meet the: statutory and regulatory definition of specialty occupation. To otherwise -interpret this

section as stating the necessary and sufficient conditions for meeting the definition of specialty
“occupation  would result in particular positions meeting a condition under 8 C.F.R.

§214. 2(h)(4)(111)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
i »F 3d 384, 387 (5th Cir. 2000). To avoid this 1llog1cal and absurd result, 8 C.FR.
- § 214 2(h)(4)(1n)(A) must therefore be read as stating additional requirements that a position must

-‘meet supplementmg the statutory and regulatory definitions of specialty occupat1on

Consonant w1th SCCthIl 214(i)(1). of the Act and the regulat1on at 8 C. F R. § 214.2(h)(4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the
criteria at 8 C. F R. §214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
one in a spec1ﬁc specialty that is directly related to the proffered position. See Royal Siam Corp. v.
Chertoff; 484 F.3d 139, 147 (1st Cir. 2007) (describing "a- degree requirement in a specific
specralty ds one that relates directly to the duties and responsibilities of a particular position").
'Applylng tlus standard USCIS regularly approves H-1B petitions for qualified aliens who are to be
employed as éngineers, computer ‘scientists, certified public accountants, college professors, and
- other such- occupatrons These profess1ons, for which petitioners have regularly been able to
N establish a miinimum entry requirement in the United States of a baccalaureate or higher degree in a
spec1f1c specralty or 1ts equivalent directly related to the duties and responsibilities of the particular

t.
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position, falrly represent the types of spec1alty occupattons that Congress contemplated when it
created the H—lB visa category

The AAO w1ll ﬁrst review the record of proceedlng in relatlon to the criterion at 8 C.F.R.
§ 214. 2(h)(4)(111)(A)(I ), which requires that a baccalaureate or higher degree in a specific specialty,
or its equlvalent is normally the mmlmum requrrement for entry into the particular position.

~ The petltloner stated that the beneﬁc1ary would be employed in a staff accountant position.
However, to determme whether a particular job qualifies as a specialty occupation, USCIS does not
s1mply rely on a posrtlon s title. | As previously mentioned, the specific duties of the proffered
position, combmed with the nature of the petitioning entity’s business operations, are factors to be
considered. USCIS must examine the ultimate employment of the alien, and determine whether the
position quahﬁes as a specialty occupatlon See generally Defensor v. Meissner, 201 F.3d 384. The
critical element is not the title of the position nor.an employer’s self-imposed standards, but whether
the pos1t10n actually requires the theoretical and practical application of a body of highly
specialized knowledge and the attainment of a baccalaureate or higher degree in the spe01f1c
spec1alty as the mmlmum for entry : 1nto the occupation, as required by the Act.

The AAO recogmzes the U.S. Department of Labor's (DOL) Occupational Outlook Handbook
(Handbook)as an authoritative source on the duties and educational requirements of the wide variety
of occupations that it ‘addresses.’ As previously discussed, the' petltloner designated the proffered
posmon in the LCA under the occupatlonal category "Accountants

 The AAO. rev1ewed the chapter of the Handbook entitled "Accountants arid Audltors including the
sections regardmg the typical duties and requirements for this occupational category. However, the
Handbook does not indicate that "Accountants" comprise an occupational group for which at least a
bachelor s degree in a specific spec1alty, or 1ts equlvalent is normally the minimum requirement for
entry into the occupatlon A :

The subsectlon entltled "What Accountants and Audltors Do" states the following about the duties
of this occupatlon ' :

Accountants and auditors prepare and examine financial records. They ensure that
fmanc1al records are accurate and that taxes are pald properly and on time.
Accountants and auditors assess financial operations and work to help ensure that
' orgamzatrons run efﬁcxently -

Dutles ‘
Accountants and auditors typlcally do the following: 5

Examme ﬁnancml statements to be sure that they are accurate and comply with
's and regulatlons

2 All of the AAO's references are to the 2012-2013 edition of the Handbook which may be accessed at the
. Internet s1te http //www bls. gov/OCO/ »

).
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e Qrgamze and maintain financial records
e Assess financial operations and make best-practices recommendations to

o Compute taxes owed, prepare tax retums and ensure that taxes are pa1d properly
‘ and on time
o ‘Inspect account books and accountmg systems for efﬁc1ency and use of accepted

accounting procedures
h !

management

. Suggest ways to reduce costs enhance revenues, and improve profits

In addlthl‘l to examining and preparmg fmanc1al documentatlon accountants and

audltors must explain their findings.. This includes face-to-face meetings with
organ;;atlon managers and md1v1dua1 clients, and prepanng written reports.

,Many accountants and auditors spec1a11ze depending on the particular organization
 that they ‘work for. Some organizations specialize in assurance services (improving
. ‘the quallty or context of information for decision makers) or risk management.

(deten_nmmg the probability of a misstatement on financial documentation). Other
organizations specialize in specific industries, such as healthcare.

Some 'woi'kers with a background in accounting and auditing teach in colleges and
universities. For more information, see the profile on postsecondary teachers.

- Théf’fou"r main types of accountants and auditors are the following:

Y

Publlc accountants do a broad range of accountmg, auditing, tax, and consulting

tasks Their clients mclude corporatlons governments, and individuals.

They work w1th financial documents that clients are requlred by law to disclose.
These mclude tax forms and balance sheet statements that corporations must provide
potent1a1 investors. For example some public accountants concentrate on tax
mafters; advising corporations about the tax advantages of certain business decisions

' or preparmg md1v1dual income tax returns.

Extemal audltors review. chents fmanmal statements. and inform investors and
authormes that the statements have been correctly prepared and reported.

Pubhc accountants many of whom are Certified Publlc Accountants (CPAs),
, generally have their own businesses or work for public accounting firms.

‘ _Some public accountants spec1allze in forensic accounting, investigating financial
- crimés; such as securities fraud and embezzlement,” bankruptcies and contract

dlsputes, and other complex and possibly criminal ﬁnanc1al transactions. Forensic

) ‘accouritants combine their knowledge of accounting ‘and finance with law and
?myesnga_tlve techniques to determine if an activity is illegal. Many forensic
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accountants work closely with.law enforcement personnel and lawyers during
investigations and often appear as expert witnesses during trials.

‘ Manage'ment accountants, also called cost, managerial, industrial, corporate, or
" private accountants, record and analyze the financial information of the organizations

. for. which they work. The' information that management accountants prepare is
x mtended for internal use by busmess managers, not by the general public.

They often work on budgetmg and performance evaluation. They may also help

: organlzatlons plan the cost of doing business. Some may work with financial
managers on asset management, which involves planning and selecting financial
mvestments such as stocks bonds, and real estate.

Government accountants  maintain and examine the records of government

3 agenc1es "and audit private businesses and individuals whose activities are subject to
, govemment regulations or taxation.. Accountants employed by federal, state, and
. local’ governments ensure that revenues are received and spent in accordance with
' laws and regulatlons

Internal auditors check for mismanagement of an organization’s funds. They

1dent1fy ways to improve the processes for finding and eliminating waste and fraud.
g _The practice of internal auditing is not regulated, but the Institute of Internal
‘ 'Audl_t,OI'_S (IIA) provides generally accepted standards. '

Information technology auditors are internal auditors who review controls for their
organization's computer systems, to ensure that the ﬁnanc1a1 data comes from a
rehable source -

- U.S. Dep’t of Labor ‘Bureau of Labor Statlstlcs 0ccupatzonal Outlook Handbook, 2012-13 ed.,
,_Accountants “and Auditors, on the Internet at http://www.bls.gov/ooh/Business-and-

Fmanc1al/Accountants and-audrtors.htm#tab-Z (last visited J anuary 2,2013).

‘The narratrve of the Handbook mdlcates that govemment accountants work in the public sector, and
internal audltors check for mismanagement, waste or fraud. These descriptions of accountants
clearly do not apply to the proffered position. Moreover, under the Handbook’s description, it
appears to be unusual for small businesses to employ a public accountant, since public accountants

. aré usually Certified Public Accountants (CPAs) with their own business or employed by
' accountlng ﬁrms

~ The Handbook reports that certlﬁcatlon may be advantageous or even required for some accountant

posmons However the AAO notes that there is no indication that the petitioner requires the

r benef1c1ary to have obtained the des1gnat10n CPA, Certified Management Accountant (CMA) or
any other profess1onal desrgnatlon to serve.in the proffered posmon
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While the Handbook states that most accountant positions require at least a bachelor's degree in
accountingv_ ora related field, the Handbook continues by stating the following:

In some cases, graduates of community colleges, as: well as bookkeepers and
accountmg clerks who meet the education and experience requirements set by their
‘employers, get junior accounting positions and advance to accountant positions by
, showmg their accountmg skills on the job.

U.S. Dep’t of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed.,
Accountants and Auditors, on the Internet at http://www.bls.gov/ooh/Business-and-
Frnancral/Accountants and—audttors htmi#tab-4 (last v1s1ted J anuary 2,2013).

The Handbook reports that some graduates from junior colleges or business or correspondence
~ schools, as ,vyell as bookkeepers and accounting clerks meeting education and experience
requirements set by employers, can advance to accountant positions by demonstrating their
accounting. skills. That is, the Handbook reports that individuals who have less than a bachelor's
degree in a specrﬁc specialty, or its equivalent, can obtain junior accounting positions and then
advance to accountant positions. The Handbook does not state that this education and experience
must be the equivalent to at least a bachelor's degree in a specific specialty. The Handbook does not
indicate that at least a- bachelor's degree in a specific specialty is normally the minimum
requirement f for entry into this occupatron Rather, the occupation accommodates a wide spectrum
of educatlonal credentials, including less than a bachelor’s degree in a specific specialty. The
‘ Handbook states that most accountants and auditors need at least a bachelor’s degree, however, this
-~ statement does not support the view that any accountant job qualifies as a specialty occupation as
~-"most". rs not- mdlcatrve that a particular position within the wide spectrum of accountant jobs
normally requires at’ least a bachelor’s degree in a specific specralty, or its equivalent.* More
specifically, "most" is not indicative that a position normally requires at least a bachelor's degree in
a specifi¢ specralty, or its equivalent, (the criterion at 8 C.F.R: § 214.2(h)(4)(iii)(A)(1)), or that a
position is so specialized and complex as to require knowledge usually associated with attainment
of a baccalaureate or higher degree in a specific specialty (the criterion at 8 C.FR.
§ 214. 2(h)(4)(111)(A)(4)) Therefore even if the proffered position were .determined to be an
accountant position, the Handbook does not support the assertion that at least a bachelor's degree in

a specific specralty, or its equivalent, is normally the minimum requrrement for entry into the
occupation. |

: For mstance, the first definition of "most" in Webster s New Collegzate College Dictionary 731 (Thtrd

Edition, Hough Mifflin Harcourt 2008) is "[g]reatest in number, quantlty, size, or degree." As such, if
- merely 519% of the positions requlre at least a bachelor’s degree in specific specialty, it could be said that
"most" of the " pos1trons require such a degree. It cannot be found, therefore, that a particular degree
requnrement for 'most"” positions in a glven occupation equates to a normal minimum entry requirement for
that occupat1on much less for the pamcular position proffered by the petitioner. Instead, a normal minimum
entry- requ1rement is one that denotes a standard entry requirement but recognizes that certain, limited
' exceptions to that standard may exists. To mterpret this provision otherwise would run directly contrary to
the plain language of the Act, which requrres in part "attainment of a bachelor's or higher degree in the
specrﬁc specralty (or its equnvalent) as a minimum for entry into the occupatlon in the United States.”
§ 214(1)(1) of the Act , g
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It is incumbent on the petitioner to provide sufficient evidence to establish that the particular
“position that it 'proffers would necessitate services at a level requiring the theoretical and practical
~_application of at least a bachelor’s degree level of a body of highly specialized knowledge in a
f specific specialty. As previously mentioned, the regulatlon at 8 C.F.R. § 214.2(h)(4)(iv) provides
:that "[ajn ‘H-1B petition involving a specialty occupation shall be accompanied by
[d]ocumentatlon . or any other required evidence sufficient to establish . . . that the services the
beneficiary is to perform are'in a specialty occupation." Going on record without supporting
documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure
Craft of Caltfomta 14 1&N Dec. 190 (Reg. Comm' 1972)).

~

~

The fact that a person may be employed in a position designated as that of an accountant and may
apply some accountmg principles in the course of his or her job is not in itself sufficient to establish the
posmon as one that qualifies as a specialty occupation. Thus, it is incumbent on the petitioner to’
provide sufﬁ01ent evidenice to establish that its particular position would necessitate accounting
services at 4 level requiring the theoretical and practical application of at least a bachelor s degree level
of knowledge m accounting. This, the petitioner has failed to do.

In response to the RFE, counsel mdlcates that "this petmon is an extension request as USCIS has
already adJudrcated the merits of the underlying facts." Counsel further asserts that the RFE
"contradicts the very fact that USCIS has already evaluated the evidence and determined that the
beneﬁc1ary has been and will be employed in a specialty occupatron

Counsel also references an April 23 2004 memorandum authored by William R. Yates (hereinafter
. Yates memo) ds establishing that USCIS must give deference to those prior approvals or provide
* detailed explanations why deference is not warranted. Memorandum from William R. Yates,
. Associate Director for Operations, The Significance of a Prior CIS Approval of a Nonimmigrant
* Petition in ‘the Context of a Subsequent Determination Regarding Eligibility for Extension of
Petition Valzdzty, HQOPRD 72/11.3, (Apr. 23, 2004). Counsel claims that the Yates memo states
[g]enerally, adjudlcators should not question prior adjudicator's determinations that are subjective,
such as the-: -prior adjudicator's evaluation of the beneficiary's education, specialized training, and/or
progressrvely responsible experience in a degree equivalency determination.” Counsel further
asserts that "the détermination of whether the position qualifies as a specialty occupation and

whether the beneflclary as the quallﬁcatlons is a subjectlve' determination and should not be
dlsturbed i ' :

First, it must be noted that the Yates memo speciﬁcally states as:follows:
S
[A]djudlcators are not bound to approve subsequent petltlons or applications seeking
1mrmgrat10n benefits where eligibility has not been demonstrated, merely because of
* a prior approval which may have been erroneous. Matter of Church Scientology
Intematlonal 19 I&N 593, 597 (Comm. 1988). Each matter must be decided
) accordmg ‘to the evidence of record on a case-by—case basis. See 8 C.FR.
o § 103 8(d) . Material error, changed circumstances, or new material information
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must be clearly articulated in the resulting request for evidence or dec1s1on denying
 the beneﬁt sought as appropnate )
’Thus the Yates menio does not advrse ad_]udlcators to approve an extension petition when the facts
of the record do not demonstrate eligibility for the benefit sought. On the contrary, the
memorandums language quoted unmedlately above acknowledges that a petition should not be
approved where as here the petrtroner has not demonstrated that the petition should be granted.

Again, as mdrcated in the Yates memo the AAO is not requrred to approve applications or petitions
where e11g1b111ty has iot been demonstrated, merely because of prior approvals that may have been
erroneous. See, e.g., Matter of Church Scientology International, 19 1&N Dec. 593, 597 (Comm'r
1988). If the- previous nonimmigrant petitions were approved: based on the same description of
" duties -and assertions that are contained in the current record, they would constitute material and
gross ertor on the part of the director. It would be absurd to suggest that USCIS or any agency must
treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery, 825 F.2d 1084,
1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988). A prior approval does not compel the
approval of a subsequent petition. or relieve the petitioner of its burden to provide sufficient
26, 1990) A prror approval also does not preclude USCIS from denymg an extensron of an or1g1nal
visa petltlon based on a reassessment of eligibility for the beneﬁt sought. See Texas A&M Univ. v.
Upchurch, 99 Fed. Appx 556, 2004 WL 1240482 (5th Cir. 2004). Furthermore, the AAO's
authority over- the service centers is comparable to the relatlonshlp between a court of appeals and a
district court. Even if a service center director had approved nonimmigrant petitions on behalf of a
beneﬁcrary, the AAO would not be bound to follow the contradictory decision of a service center.
Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E D. La.), affd, 248 F.3d 1139 (5th
Cir. 2001) cert demed 122 S.Ct. 51 (2001)

‘Second, the memorandum clearly states that each matter must be decided according to the evidence
of record. 'When any person makes an application for a "visa or any other document required for
entry, or makes an application for admission [ . . ..} the burden of proof shall be upon such person to
establish that he i is eligible" for such relief. 8 U.S.C. § 1361; see also Matter of Treasure Craft of
Calzforma 14 I. & N: Dec. 190. Each nonimmigrant and immigrant petition is a separate record of
proceedlng w1th a separate burden of proof; each petition must stand on its own individual merits.

While the petrtroner submltted copies of the approval notices, the record does not contain copies of
~ the approved petition filings mcludmg all of the documents that describe the duties and
‘ requrrements for the proffered posmon 3 If a petitioner wrshes to have prior decisions considered

3 Notably, the AAO observes that the petitioner: provrded documentatlon mdrcatmg that the beneﬁcrary served in
- H-1B status as the petitioner's business administrator/bookkeeper from 02/2004 until 07/2006. In response to
~ the RFE'in the instant matter, the petitioner submitted a copy of an employment agreement dated February 4,
K 2004 which states that the beneficiary: was hired to "perform employment services related to company's day
to day supportrve sérvices utilizing basic business administration and bookkeeping practice." Furthermore,
the employment’ agreement provided the following information regarding the beneficiary's duties:

o o Mamtam a project schedule of the company's client engagements
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by USCIS in 1ts adjudrcatron of a petrtron the petitioner is permrtted to submit copies of such
evidence tht it either obtained itself and/or received in response to a Freedom of Information Act
request filed in accordance with: 6 C.FR. Part 5. Otherwise, "[t]he non-existence or other
unavarlabrhty of required evidence creates a presumption of ineligibility." 8 C.F.R.
§ 103 2(b)(2)(1) There is no requirement either in the regulations or in USCIS procedural
documentation requiring nonimmigrant petitions to be combined in a single record of proceedmg

Accordrngly, the drrector was not required to request and obtam a copy of the prior H-1B petitions.

: The petrtroner in thrs case failed to submrt copies of the prior H—lB petitions and their respective
'supportrng documents As the record of proceeding does not contain evidence of the allegedly
approved petltrons there were no underlying facts to be analyzed and, therefore, no prior,
substantive reasons could have been provided to explain why deference to the approvals of the prior
H-1B petrtrons was not warranted. The burden of proving eligibility for the benefit sought remains
entirely with the petitioner. Section 291 of the Act. For this additional reason, the Yates
memorandum does not apply in this instance. " '

Based upon a complete review of the record of proceeding, the' AAO finds that in the instant case,
the petitioner has not established that the proffered position falls under an occupational category for
which the ‘Handbook, or other “authoritative source, mdlcates that normally the minimum
requirement for entry is at least a bachelor’s degree in a spec1ﬁc specialty, or its equivalent.
Furthermore, the duties and requirements of the proffered pos1t10n as described in the record of
proceedrng by the petrtroner do not indicate that the position is one for which a baccalaureate or

"Provide office support to management and maintain the company's recordkeeping
mcludmg client, employee, and vendor records .

. ‘Ensure office arrangements are made including facrhtres telephone assisting and mail
’ dlStI‘lblltlona
- Process employee expense reports and payments to vendors

Create monthly billing for company's clients : : ’
" Enter credit/debits into general ledger b

Make deposits to bank accounts
Help process payroll '
Help gather tax reporting information for quarterly and annual reports

Upon revrew of ‘the rnformatron the- AAO observes that the beneﬁcrarys job duties were principally
composed of non- qualrfyrng duties.. :

5 USCIS is not requrred to review prevrous nommmrgrant petitions when adjudicating extensron petitions.
Given the various and changrng Jurisdiction over various nonimmigrant petitions and applications, requiring
. prev1ously adjudlcated nonimmigrant. petitions to be reviewed before: any newly filed application or petition
could be adjudrcated would result in- extreme ‘delays in the processing of petitions and applications.
Furthermore such a suggestlon, while being impractical and inefficient, would also be tantamount to a shift
in the evidentiary burden in this proceedmg from the petitioner to USCIS which would be contrary to
sectron 291 of the Act



X

IO

Pagst 16

dhigher deg_ree in a specific specialty, or its equivalent, is normally the minimum requirement for
| entry Thus ‘the pe’titioner failed to satisfy the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(1).

. Next the AAO reviews the record regarding the first of the two alternative prongs of 8 C.F.R.

§214. 2(h)(4)(111)(A)(2) This prong alternatively calls for a petitioner to establish that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to
the petitioner's mdustry in positions that are both: (1) parallel to the proffered position; and (2)
located in orgamzatlons that are snmlar to the petitioner.

In determmmg whether there is such a common degree requirement, factors often considered by’

'USCIS inchide: whether the Handbook reports that the mdustry requires a degree; whether the

industry’s professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D Minn.
1999) (quotmg Hzrd/Blaker Corp v. Sava, 712 F. Supp. at 1102)

As prev1ously dlscussed the petitioner has not established that its proffered position is one for which
the Handbook, or other authoritative source, reports an industry-wide requirement for at least a

. bachelor's: degree in a specific specialty or its equivalent. Thus, the AAO incorporates by reference

the previous - discussion on the matter. The record of proceeding does not contain any evidence from

. an mdustry professronal association to indicate that a degree is a minimum entry requlrement

In support of 1ts assertlon that the degree requirement is common to the petitioner's industry in parallel
positions among similar organizations, the petitioner provided a few job postings. However, upon
review 'of the documentation, the AAO finds that the petitioner's reliance on the advertisements is
mlsplaced :

In the Fo'rrn 1:129, the petitioner stated that it is a financial services company in established in 1995.
The petitioner further stated that it has 11 employees. The petitioner did not state its gross annual
income and its net annual income, but submitted copies of its 2008 and 2009 tax returns. Notably,
the tax retums have not been signed or endorsed by the petitioner. There is no evidence to
substantlate that the tax returns were submrtted to the Internal Revenue Service.

The petltroner desrgnated its busmess operations under the North American Industry Classification

System (NAICS) code 541611.7 The AAO notes that this NAICS code is designated for "Precision
Turned Product Manufacturmg " . The U.S. Department of Commerce, Census Bureau website
descrlbes th1s NAICS code by statmg the following: :

ThlS 1ndustry comprises estabhshments primarily engaged in providing operating
adv1ce and assrstance to ‘businesses and other organizations on administrative

Accordmg to the U.S. Census Bureau, the North American Industry Classification System (NAICS) i is used
to classify. busmess .establishments according to type of economic activity, and each establishment is
classified - to an mdustry according- to the primary business’ activity taking place there.  See
http: //www census gov/eos/www/nalcs/ (last viewed January 2, 2013).
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: 'management issues, such as financial plannmg and budgetmg, equity and asset
management, records management, office planning, strategic and organizational

g plarmmg, site selection, new business startup, and business process improvement.
This mdustry also includes establishments of general management consultants that

' prov1de a full range of administrative; human resource; marketing; process, physical
d1str1but10n, and logistics; or other management consultmg services to clients.

| See U S. Dept of Commerce, U. S Census' Bureau, 2007 NAICS Definition, 332721-Precision
Turned . lf‘;oduet : Manufacturing, ~ on  the Internet at  http:/www.census.gov/cgi-
t bi‘n/sssd/naiés/naicsrch (last viewed January 2, 2013).

-In response to the RFE the petltloner and counsel provided two, job postings. For the petitioner to
establish that an advertlsmg organization is similar, it must demonstrate that the petitioner and the
advertxsmg organization share the same general characteristics. Without such evidence, job
postings submitted by a petitioner are generally outside the scope of consideration for this criterion,
which encompasses only organizations that are similar to the petitioner. When determining whether
the petitioner and the advertising organization share the same general characteristics, such factors
may include mf_ormatlon regarding the nature or type of organization, and, when pertinent, the
particular scope of operations, as well as the level of revenue and staffing (to list just a few elements

- that may be considered). It is not sufficient for the petitioner and counsel to claim that an

-'organlzatlon 1s sumlar and in the same industry without prov1dmg a legitimate basis for such an
assertlon e :

The AAO notes that the petltloner did not provide any mdependent evidence of how representative

) g the job advemsements are of the advertising employers' recruiting history for the type of jobs

. advertlsed As the advertisements are only solicitations for h1re they are not evidence of the actual
h1r1ng pl'aCtICCS of these employers.

Upon review of the documentation, the petitioner fails to establish that a requirement of a bachelor’s
or higher degree in a specific specialty, or its equivalent, is common to the petitioner's industry in
positions that are both: (1) parallel to the proffered posmon and (2) located in organizations that
are 51m11ar to the petltloner

Notably, both advertlsements are for stafﬁng firms, and the postings do not contain sufficient
information regardmg the nature or type of organizations to conduct a legitimate comparison of the
advertlsmg employers' business operations to the petitioner's operations.  The petitioner did not
provide any additional or independent information to establish that the advertising employers and
the petitioner. share the ‘same general characteristics. The petitioner has not provided any
information regardmg which aspects or traits (if any) it shares’ with the advertising organizations.
Without further information, the advertisement appears to be for organizations that are not similar
- tothe petltloner and the petitioner has not provided probative evidence to suggest otherwise. Thus,
from the onset the petxtloner has falled to demonstrate the relevancy of the job postings to the
. mstant case o

'4 Addltlonally,the AAO notes the following:

toa
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. The petmoner submitted an advertisement for an entry -level accountant. The
advemsement states a preference for a candidate to possess "real estate accounting
experience " whereas the petitroner does not indicate that the proffered position
requires. such experience. = The petitioner has not supplemented the record to
establish that the primary duties and responsibilities of the advertised position are

P parallel to the proffered posrtlon

Moreover, the employer for this advertisement states "candidates will have a
" Bachelor's degree." The employer does not state that the degree must be in any
' particular specialty or discipline.  Contrary to the purpose for which the
_advertisement was submitted, the posting states that a bachelor's degree is required,
" but'it does not indicate that a bachelor's degree in a specific specialty is required.
Thus further review of the advertisement i is not necessary.

. The petitioner submitted an advertisement for a staff accountant The advertising .
- employer will accept a degree in accounting, finance or business. As previously
discussed, since there must be a close correlation between the required specialized
- studies and the position, the: rrequirement of a degree with a generalized title, such as
business, without further specification, does not establish the position as a specialty
occupat1on cf. Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Commr
1988) ’

The AAO rev1ewed the advertlsements submitted by the petitioner. However, as the documentation
does not establish that the petltioner has met this prong of the regulations, further analysis regarding
the specific, 1nformation contained in each of the job postings is not necessary. That is, not every
. deflclt of every JOb postmg has been addressed. :

Further it must be noted that even 'if all of the job postings 1nd1cated that a bachelor's degree in a
specific spe01alty is common to the industry in parallel positions among similar organizations
(which they do’ not) the petitioner fails to demonstrate what statistically valid mferences if any, can
‘be drawn from these advertisements with regard to determining the common educational
requlrements for entry into parallel posrtrons in similar organizations.

' Accordmg to the Handbook's detailed statistics on accountants and auditors, there were
approximately 1,216,900 persons employed as accountants and auditors in 2010. Handbook,
2012:13 ed., " available at http://www.bls.gov/ooh/Business-and-Financial/Accountants-and-
auditors. htm#tab 1 (last visited January 2, 2013). Based on the size of this relevant study
» populatlon the petltioner fails to demonstrate what stat1st1cally valid inferences, if any, can be
drawn from these postings with regard to determmmg the common educational requirements for
. entry into parallel positions in similar organizations in the mdustry See generally Earl Babbie, The
Practice of Soczal Research 186-228 (1995). Moreover, given that there is no indication that the
advertisements were randomly selected the validity of any such inferences could not be accurately
determined even if the sampling un1t were sufficiently large. See id. at 195-196 (explaining that
"[r]Jandom selection is the key to [the] process [of probability sampling]" and that "random selection
. offers access to the body of probabllity theory, which provides the basis for estimates of populatlon
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parametets and estimates of error").

As such, even if the job announcements supported the finding that a degree requirement in a
specific specialty was common to the industry for the pos1t1on (or parallel positions) among
organizations similar to the petitioner, it cannot be found that such a limited number of postings
that appear to have been consciously selected could credibly refute the statistics-based findings of
the Handbook published by the Bureau of Labor Statistics that such a position does not require at
least a baccalaureate degree ina specrﬁc specialty for entry into the occupatnon in the United States

o Thus based upon a complete review of the record the petltloner has not established that a

requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to

the petrtroners mdustry in positions that are both: (1) parallel to the proffered position; and (2)

located in organizations that are similar to the petitioner. For the reasons discussed above, the
petrtroner has not satlsﬁed the first alternative prong of 8 C.F. R § 214. 2(h)(4)(111)(A)(2)

The AAO ‘w111 next con31der the second alternative prong of -8 C.F.R. § 214.2(h)(4)(iii))(A)(2),
which is satisfied if the petitioner shows that the particular position proffered in this petition is "so
complex or unique"” that it can be performed only by an individual with at least a bachelor's degree
ina specralty occupatlon, or its equlvalent

~ The AAO rev1ewed the record in its entirety and finds that the petitioner has not provided sufficient
documentatron to support a claim that its particular position is so complex or unique that it can only
be performed by an md1v1dual wrth a baccalaureate or higher degree in a specific spe01alty or its
equrvalent ' : :
The petltloner falls to sufﬁc1ently develop relative complexrty Or uniqueness as an aspect of the
proffered position. More specifically, the petitioner failed to demonstrate how the duties of the
position as' described in the record require the theoretical and practical application of a body of
highly specialized knowledge such that a bachelor's or higher degree in a specific specialty, or its
equivalent, ‘is required to perform them. For Jinstance, the petmoner did not submit information
relevant to a detailed course of study leading toa specialty degree and did not establish how such a
curriculum is necessary to perform ‘the duties of the proffered position. While related courses may
be beneficial, or even required, in performing certain duties of the proffered position, the petitioner
. has failed to demonstrate how an established curriculum of such courses leading to a baccalaureate
. or higher degree in a specific spec1alty, or its equlvalent is requ1red to perform the duties of the
partrcular posrtron here '

‘The AAO acknowledges that the petitioner may believe that the duties of the proffered position are
complex and/or unique, however, the AAO finds that the petitioner has failed to explarn or clarify
~ which of the duties, if any, of the proffered position would be so complex or unique as to be
A dlstmgmshable from those of similar but non-degreed or non-specialty degreed employment. The
 petitioner submltted general job descriptions for the proffered .position. The descriptions do not
specrfrcally 1dent1fy any tasks that are so complex or unique that only a specifically degreed
individual could perform them. Moreover, although the beneficiary has been employed with the
petitioner for a number of years, the petitioner failed to provide documentary evidence to establish
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that the dutres performed by the beneﬁcrary mvolve any partrcular level of complexity or
uniqueness. Thus, the record lacks sufficient probative evidence to distinguish the proffered
position as miore- complex or unique from other positions that can be performed by persons without
at leasta bachelor s degree in a specific specralty, or its equivalent.

Consequently, as the ev1dence in the record of proceedmg does not show that the proffered position
is so complex or unique that it can be performed only by a person with at least a baccalaureate
degree in a specific specialty, or its equivalent, the petitioner has not satisfied the second alternative
prong of 8 C F R § 214 2(h)(4)(111)(A)(2)

The thlrd crlterlon of 8CFR. § 214 2(h)(4)(iii)(A) enta11s an employer demonstrating that it
" normally requirés a bachelor's degree in a specific specialty, or its equivalent, for the position. To
~ this énd, the AAO usually reviews: the petitioner’s past recruiting and hiring practices, as’ well as
mformat1on regardmg employees who prev1ously held the position.

To satrsfy thrs cntenon the record must establrsh that a petitioner’s imposition of a degree requirement
is not merely a matter of preference for high-caliber candidates but is necessitated by performance
requirements of the position. In the instant case, the record does not establish a prior history of
recruiting and hiring for the proffered position only persons with at least a bachelor’s degree in a
spec1f1c spec1alty, or its equlvalent

- While a petrtlon'er may belreve of otherwise assert that a proffered position requires a specific
degree, that opinion alone without corroborating evidence cannot establish the position as a
specialty occupation., Were USCIS limited solely to reviewing,a petitioner's claimed self-imposed
requirements, then any individual with a bachelor's degree could be brought to the United States to

' .;perform any ‘occupation as long as the petitioner artificially created a token degree requirement,

- whereby all individuals employed in a particular position possessed a baccalaureate or higher
degree in the specrﬁc specialty or:its equivalent. See Defensor v. Meissner, 201 F.3d at 388. In
other words, if'a petltloners stated degree requirement is only designed to artificially meet the
standards for an H-1B visa and/or to underemploy an individual in a position for which he or she is
overqualrﬁed and if the proffered position does not in fact require such a specialty degree or its
equivalent to perform its duties, the occupation would not meet the statutory or regulatory definition
of a specialty’ occupatron See § 2143i)(1) of the Act; 8 CFR. § 214.2(h)(4)(ii) (defining the term

specralty occupatron")

The petltxoner stated in the Form I 129 petition that it has 11 employees and that it was established

~in 1995 (approxrmately 16 years prior to the H-1B submission). The petitioner did not provide the
total humber of people it has employed to serve in the proffered position. The petitioner also did
not submit any documentation regarding employees who have previously held the position.
Moreover, the petltloner did not submlt any documentation regarding its recruiting and hiring
practlces R

The petitioner’Stated .in response to the RFE that it "normally requires a minimum of a bachelor's
degree or‘its equivalent in any position within [the] company.”" The petitioner submitted a
“document that lists-all the positions within the company, including the duties and the petitioner's
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‘claimed rmmmum degree requ1rements In addition, the pet1t1oner submitted an organizational
chart. Notably, there is no evidence to establish that the listed positions are the same or related to
the proffered posrtion Furthermore, the record is devoid of evidence to substantiate the petitioner's
_ claim.. The petitioner did not submit documentation regarding its current or prior employees’
~ academic cedentials (e.g., diplomas, transcripts). Without further information, the petitioner failed
to establish that it normally requires at least a bachelor's degree in a specific specialty, or its
equ1valent for the proffered position.

- Upon review of the record the petitioner has not prov1ded sufficient evidence to. establish that it
normally - requires at least a bachelor’s degree in a specific specialty, or its equivalent, for the
proffered position. Thus, the petitioner has not satlsﬁed the third criterion of 8 C.F.R.
- §214.2(h)(4)(iii)(A).

The fourth criterion at 8C.FR.§ 214 2(h)(4)(111)(A) requrres a petitioner to establish that the nature
of the spec1ﬁc duties is so specialized and complex that the knowledge required to perform them is
usually assomated with the attalnment of a baccalaureate or higher degree in a specific specialty or

its equ1valent < :
) Upon review of the record of the proceedmg, the AAO notes that the petitioner has not provided
~probative - évidence to- satisfy this criterion of the regulations. In the instant case, relative
specialization and complexrty have not been sufficiently developed by the petitioner as an aspect of
the proffered position. ~That.is, the proposed duties have not been described with sufficient
. specificity to éstablish that they are more specialized and complex than positions that are not
usually aSsociated with at least a bachelor’s degree in a specific specialty or its equivalent.

As reﬂected in thls dec1s1on s earlier comments and findings with regard to the generalized level at
which the proposed duties are described, the petitioner has not presented the proposed duties with
* sufficient spemﬁcrty and substantive content to even establish relative specialization and complexity
as d1st1ngu1sh1ng characteristics of those duties, let alone that they are at a level that would require
knowledge usually associated with attainment of at least a bachelor's degree in a specific specialty,
or the equivalent. ‘The proposed’ duties have not been described with sufficient specificity to
establish ‘their nature as more specialized and complex than: the nature of the duties of other
positions in the pertinent occupational category whose performance does not require the application
- of knowledge requmng attamment of at least a bachelors degree in a specific spec1alty, or its
| equivalent B s A a 2

The petitroner has submltted madequate probative - ev1dence to satisfy this criterion of the
regulations. Thus, the petitioner has not established that the dutles of the position are so specialized
and complex that the knowledge required to perform the duties is usually associated with the
attainment of .a baccalaureate or higher degree in a specific specialty. The AAO, therefore,
-concludes that the petltloner failed to satisfy the criterion at 8 C.F.R. § 214. 2(h)(4)(1u)(A)(4)

’ For the reasons related in the preceding discussion, the petitioner has failed to establish that it has
sat1sﬁed any of the criteria at 8 C. F R. § 214. 2(h)(4)(111)(A) and, therefore, it cannot be found that

',&' =
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_ the p’rof'feredﬂpositiorr' qualifies as a specialty occupation. Accordingly, for this additional reason,

the pet'ition ’c‘ahnot be approved.

The AAO ‘will now address the dlrector s basis for den1a1 of the petition, namely that the petitioner

' farled to establlsh that the beneﬁcrary is qualified to perform services in a specialty occupation.

Upon review of the record the AAO finds that the petltloner has fa11ed to establish that the
beneficiary is qualified to perform the duties of a specialty occupation. Even if the proffered
position were a Specialty occupation, which it is not, the beneficiary would not qualify to perform

"~ the duties ‘of that specialty occupation based on her credentials, because it has not been

demonstrated that the beneficiary - possesses the reqursrte degree to perform the duties of the

; proffered pos1t10n

The petrtrone‘r must establish eligibility under the applicable statutory and regulatory provisions.

Section 214(1)(2) of thie Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as

an H—lB nommmrgrant worker must possess

_ (A);‘ full state licensure to practice in the occupation, 1f such 11censure is required
R to practlce in the occupatron

B QOIDPICUOII of the degree described in paragraph (1)(B) for the occupation, or

. (C) (1) experience in the specialty equivalent to the completion of such degree,

& 3(11) recogmtron of expertlse in the specialty through progressively responsible
posrtrons relatmg to the specialty.

The degree referenced by section 214(1)(1)(B) of the Act, 8 U.S.C. § 1184(i)(1)(B), means one in a

- specific specralty that is characterized by a body of highly specialized knowledge that must be

theoretically and practically applied in performing the duties of the proffered position.

In rmplementrng sectlon 214(i)(2) of the Act, the regulation at 8 C.F.R: § 214.2(h)(4)(iii)(C) states
that an alien 1 must also meet one of the following criteria in order to qualify to perform services in a

o specralty occupatlon

(1) Hold a Unlted States baccalaureate or higher degree requrred by the specialty
. ‘v";occupatlon from an accredlted college or university;
(2) ‘_ld a forelgn degree determmed to be equivalent to a United States
baccalaureate or higher degree required by the specralty occupation from an
Lz accredrted college or university;

B sl
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(3) Hol_d an unrestricted state hcense, registration or certification which authorizes
. him or her to fully practice the specialty occupation and be immediately
; engaged in that specralty in the state of intended employment or

4 . Have educatlon, spec1ahzed trammg, and/or progressively responsible
- _experience that are equivalent to completion of a United States baccalaureate or
: hlgher degree in the specialty occupation, and have recognition of expertise in
the specialty through progress1vely responsible pos1t10ns directly related to the
' ‘spec1alty

’ For purposes of 8 C. FR § 214. 2(h)(4)(111)(C)(4) the provisions at 8 CF.R. § 214.2(h)(4)(iii)(D)

require one ‘or more of the following to determine whether a beneficiary has achieved a level of
knowledge competence, and practice in.the specialty occupation that is equal to that of an
1nd1v1dual who has a baccalaureate or higher degree in the specralty

1. ‘An evaluation from an official who has authority to grant college-level credit

o for training and/or experience in the specialty at an accredited college or

*_university which has a program for granting’such credit based on an
1nd1v1dual's training and/or work experience;

(2) The results of recognized college -level equrvalency examinations or special
R credit programs, such as the College Level Examination Program (CLEP), or
£ ijrogram on Noncolleg1ate Sponsored Instruction (PONSI);

3 ; ’ An evaluatron of education by a reliable credentials evaluatlon service which
' specrahzes in evaluatrng foreign educational credentials;®

@ *Ev1dence of certlﬁcatlon or reg1strat1on from a natlonally-recognlzed

RN professronal association or society for the specialty that is known to grant

U certification or registration to persons in the occupational specialty who have
" achieved a certain level of competence in the specialty; -

_(5) A detefmination by the Service that the equivalent of the degree required by
- % the spec1alty occupation has been acquired through a combination of
" “education, specialized training, and/or work experience in areas related to the
specialty and that the alien has achieved recognition of expertrse in the

, specralty occupation asa result of such training and experience. .

The petltroner d1d not. submit. evidence to satisfy the criteria outlined in 8 C.FR.
§ 214. 2(h)(4)(111)(D)(2) (4). Inthe present matter, the petitioner relies upon three evaluations of the
benef1c1ary §-qualifications. However, upon review of the record, the petitioner has failed to

| T establlsh th" the beneﬁcrary is qualified to serve in a specralty occupation position.

J The pet1t1oner should note that in accordance with this prov1s1on the AAO will accept a credentials
evaluatlon servrce S evaluatlon of education only, not experience.
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The evaluations of the beneficiary's academic credentials and wdrk experience were provided by the

followmg md1v1duals (1) Professor ; (2) Professor 9 and (3) Professor
The ‘evaluators assert that the beneﬁc1ary possesses the equlvalent of a bachelor's

degree in busmess admrmstratron based upon her education, trammg and/or work experience.

Professor © claims that he has "the authority to grant college-level credit for training and/or
courses taken at other. U.S. or.international universities." However, Professor does not claim
or provide any documentatlon to demonstrate that he has the authorlty to grant college-level credit
for work experience in the specialty (nor does he indicate that he is affiliated with a university that

has a program f for grantmg such credlt based on an 1nd1v1dua1 s work experience).

Furthermore, there is-no. mdependent ev1dence in the record from appropriate officials, such as
~deans or provosts, to establish that, at the time of the evaluation, Professor was, in the
language of the regulation at 8 C.F.R. § 214.2(h)(4)(iii)(D)(Z), "an official [with] authority to grant

i college-level ¢redit for training and/or experience in the spec1alty at an accredited college or

university whrch has ‘a program for granting such credit based on an individual's training and/or
work expenenc‘e " Thus, Professor . has not established that he is competent under 8 C.F.R.
§ 214. 2(h)(4)(111)(D)(1 ) to. evaluate the educational equlvalency of the beneficiary's work
experience: .Accordingly, this. evaluation, does not meet the standard of 8 C.F.R.
§ 214. 2(h)(4)(111)(D)(1 ) for competency to render to USCIS 'an oplnlon on the educational
equ1valency of work experience.

The evaluatlon from Professor - i ) is accompanled by a letter
from the dean of | . , dated July 6, 2010, which states that "in his
‘capacity as a Full Professor in our school, [Professor] authorizes the granting of credit to

students for completion of degree program requirements.” The letter further states that Professor

"is, a highly regarded proféssor whose expertlse and knowledge makes him eminently
qualified to evaluate forergn education and experience as to.the academic equivalent in the United
States." However, the letter does not state that Professor 1 has the authority to grant college-

- level credit fOr work" experience nor that ) has a program for granting such credit based on an
mdrvrdual‘s work experrence : : ~

The letter mdlcates that the school "offers academic programs in whlch students are granted credit
~ based on course work training, and experience in a wide range of fields." However, the AAO notes
. that " website includes a section entitled "Frequently Asked Questlons
regarding transfer credit to the university. To the question "Can I receive credit . .-. for work

experience?" the response is the followmg ’

The does not award credit for non-traditional or experlenual

learmng not - superv1sed by our own faculty. Examples include. internships,

" externships, practicum, or co-op work. Nor will we transfer credits awarded at other
. institutions for such work. In some instances, we may recommend sitting for a .

'j' departmental exam or attempting to earn credlt through the College- Level

' vExammatron Program. : : :
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- L ) . The Transfer Credit Center, available on the Internet at
e (last accessed January 2, 2013)

Professor _._. has not estabhshed that he has the authority to: grant college -level credit for work
experience. Further there is no evidence that Professor _ superv1sed the beneficiary's work for
UMC to award credit. Professor _ = has not established that he is competent under 8 C.F.R.
-§ 214. 2(h)(4)(111)(D)(1 ) to evaluate the. educational equivalency of the beneficiary's work
- . experience. Accordmgly, the AAO accords no weight to the assessment of the beneficiary’s work
_ experlence and no weight to the ultimate conclusion of the evaluator that the beneficiary holds the

equrvalent of aU.S. bachelor S degree '

Fmally, the AAO also rev1ewed the evaluatlon from Professor ~ of the School of Business at the
claims that he "has the authority to grant college level
-~ credit for experlence training, and/or courses taken at other U.S. or international un1vers1t1es
However, the letter does not state that he has the authority to grant college-level credit for "wor
expenence, nor does Professor assert that the has a program for
evidence in the record from appropriate officials, such as deans or provosts to establish that, at the
“time of the evaluatlons he has the authority to” grant college -level credit for training and/or
experience: See 8 C.FR. § 214.2(h)(4)(iii))(D)(I). Accordingly, this evaluation does not meet the
standard of 8 C.F.R. § 214.2(h)(4)(ii)(D)(1) for competency to render to USCIS an oplnron on the
’ educattonal equlvalency of work expenence
s Asrde from the decrs1ve fact that the ev1dence of record does not establish the aforementloned
evaluators as’ competent under 8 C.FR. § 214.2(h)(4)(iii))(D)(1) to evaluate the benef1c1arys
experience, the AAO finds that the content of the evaluations regarding the beneficiary's experience
would merit - no weight even if the evaluators were qualified under 8 C.FR.
- §214. 2(h)(4)(111)(D)(1) The evaluations are not supported by probative evidence to support the
evaluators' claims regardmg the beneficiary's professional experience. :

Professor mdlcated that the beneficiary provided a resume, which was
 relied upon for evaluating her professional experience for the evaluations. The petitioner should
note that the ev1dent1ary weight of ‘the beneficiary’s curriculum’ vitae or resume is ms1gn1frcant It
represents a cla1m by the beneﬁc1ary, rather than evidence to support that claim. As such, its
‘evidentiary welght does not exceed the cumulative corroborative information other documents of
record provide about the beneficiary’s ‘work experience. ‘This record of proceeding lacks
documentary evidence that establishes or corroborates the substantive nature of the beneficiary’s
work experienée. As. previously’ discussed, going on record without supporting documentary
evidence is hot sufficient for purposes of meeting the burden of proof in these proceedings. Matter
of Soﬁ‘" ici, 22 I&N Dec 165 (c1t1ng Matter of Treasure Craft of Calzforma 14 I1&N Dec. 190).

In response to the RFE the pet1t10ner submltted a copy of the beneficiary's curriculum vitae to
- ‘USCIS along with three letters. Notably, two of the letters are from the petitioner (dated December
N 28, 2007 and June 24 2010) The letters thank the beneficiary for her "role in bu11d1ng [the] 2008
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Annual Budget and Flnancial Projections” and for her "help in managmg the Accountmg functlons
The pet1t1oner fails to. estabhsh the relevancy of the letters in the instant case.

The th1rd letter is from ' regarding the beneﬁc1ary s work experience. Ms

" states that she served as a manager from January 1995 to April 1999 at the ' _in
Russia, and that the beneﬁcmry was the owner of the store. The letter is dated November 7, 2003.
Notably, the letter ison" " company letterhead (in English). Ms.’ only attests to a
four-year perlod of the beneficiary' s employment. Ms. claims that the beneficiary "managed
the store and performed the accounting and bookkeeping," as well as "processed [the] payroll,

handled the store s bankmg, and refill[ed] the store's merchandlse

‘Upon rev1ew of the letter, the AAO finds that it provides insufficient information regarding the

benef1c1ary s work hlstory and duties (i.e., complexity of the job duties, the'level of judgment, the
amount and, level of supervision, and the level of understanding required to perform the job duties).
Addltlonally, the letter does not indicate whether the beneficiary was employed on a full-time or part-
time basis. The letter does not provide information regarding the requirements (if any) for the
beneﬁc1arys pos1t1on Furthermore, the letter is devoid of information regarding the- academic
credentials of the beneﬁcmry $ peers, supervisors and/or subordinates.

The 1etter prov1des an extremely brief description of the beneﬁc1arys responsibilities and, thus,
even if it had been relied upon by the evaluators, the letter does not present an adequate factual

-foundatlon for the evaluators' assertions and conclusions. Thus, the AAO finds the evaluations fail

to establish that the beneﬁc1ary possesses the equivalent of a bachelor's degree based upon the
information prov1ded regarding her work-related duties and responsibilities. In light of the lack of a

- sufficient factual foundation discussed above, the evaluations are insufficient even if they had been

rendered by an official qualified under 8 C.F.R. § 214. 2(h)(4)(iii)(D)(1). Accordingly, the AAO

. accords no welght to the assessments of the beneficiary’s work experience by the evaluators, and no

weight to the ultlmate conclusion of the evaluators that the benef1c1ary holds the equ1va1ent of a

- US. bachelor s degree in business administration.’

As prev1ously dlscussed USCIS may, in its dlscret1on use as advisory opinions statements
submitted a$ expert testimony. However, where an opinion is not in accord with other information
or is in any way questionable, USCIS is not required to accept or may give less weight to that
evidence. Matter of Caron International, 19 I&N Dec. 791 (Comm. 1988). ‘

? Moreover, the AAO notes that a general degree in business admrmstratnon alone is insufficient to qualify
the benef1c1ary to perform the services of a specialty occupation, unless the academic courses pursued and

”knowledge galned is a realistic prerequisite to a particular occupation in the field. Matter of Ling, 13 I&N
~ Dec. 35 (Reg Comm'r 1968) The. pétitioner must demonstrate that the beneficiary obtained knowledge of

the partlcular occupatlon in which he or she will be employed. Id. Thus, even if the petitioner had

demonstrated that the proffered position requires at least a bachelor's degree in a specific specialty or its

equivalent, the” ‘petition could not be approved, because the petitioner failed. to demonstrate that the
beneficiary has taken courses or gained knowledge considered to be-a realistic prerequisite to any specific
spec1alty w1th1n the f1eld of business. For this additional reason, the petition cannot be approved
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The petltloner has failed to satlsfy any of the criteria outlined in 18 CER. § 214.2(h)(4)(iii)(D)(1)-
(4), and ‘the AAO will next perform a Service evaluation pursuant to 8 C.F.R.
§ 214. 2(h)(4)(1u)(D)(5) It is always, worth noting that, by its very terms, 8 C.F.R.
§ 214. 2(h)(4)(111)(D)(5) is a matter strlctly for USCIS application and determination, and that, also
by the cledr terms of the rule, experience will merit a positive determination only to the extent that

- the record of proceeding establishes all of the qualifying elements at 8 C.JF.R.

§214. 2(h)(4)(111)(D)(5) including, but not lumted to, a type of professional recognition.

When USCIS determmes an alien’s quahﬁcatlons pursuant to 8 C.FR. § 214.2(h)(4)(iii)(D)(5), three
years of specmhzed training and/or work experience must be demonstrated for each year of college-
level training the alien lacks. It must be clearly demonstrated that the alien’s training and/or work
experience mcluded the theoretical and practical application of spe01a11zed knowledge requlred by the
specialty occupatron that the alien’s experience was gained while working with peers, supervisors, or
subordinates who have 4 degree or its equivalent in the specialty occupation; and that the alien has
recognition of eXpertise in the specialty evidenced by at least one type of documentation such as:

L) Recogmtlon of expertlse in the specialty occupation by at least two
Ee recogmzed authorities in the same specialty occupation'?;

( ii);»' b Membershlp in: a recognized . forelgn or United States association or
SRl somety inthe spe01alty occupation;

(m) : - ‘Published ‘material by or about the alien in profess1ona1 publications,
' - trade _|ournals books, or major newspapers;

. (iv) . Licensure or reglstratlon to practlce the specialty occupation in a forelgn
: country or ~
v ' Achlevements Wthh a recogmzed authority has determmed to be

. ’_ srgmﬁcant contrlbutlons to the field of the spec1a1ty occupation.

Upon rev1ew of the record the petltloner has not prov1ded corroboratmg evidence as outlined in
8CFR.§ 214 2(h)(4)(111)(D)(5) Thus, the AAO cannot conclude that the beneficiary’s past work
experience included the theoretical and practical  application of a body of highly specialized
. knowledge in 2 field related to the proffered position; that the alien’s experience was gained while
' workmg with peers, supervrsors or subordinates who have a degree or its equivalent in the specialty
occupatlon and that the beneficiary has recognition of expertise in the industry. Upon review of the

' . record of proceedmg, the AAO finds that the petltloner has failed to establish that the beneficiary

10 Recogmzed authorzty means a person or orgamzatron ‘with expertlse ina partlcular field, special skills or
: knowledge i that f1eld ‘and the expertise to render the type of opinion requested. A recogmzed authority’s
- opinion. must state: (1) the writer’s quallﬁcatlons as an expert; (2) the writer’s experience giving such
' opinions, c1t1ng specrflc instances where past opinions have been accepted as authoritative and by whom; (3)
~how the conclusions were reached; and (4) the basis for the conclusions supported by copies or citations of

N .any research matenal used. 8 CF.R. § 214.2(h)(4)(ii). In'the instant case, the petitioner did not provide any

probatlve ev1dence from a recogmzed authorlty as that term is defined at 8 CFR. §214. 2(h)(4)(11)
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has at least a bachelors degree in a spec1ﬁc spec1alty, or the equ1valent Accordmgly, the appeal
will be drsm1ssed and the petition den1ed for this reason.

‘ An appl1cat10n or pet1t10n that fails to comply with the technical requirements of the law may be
: den1ed by the AAO even if the service center does not identify all of the grounds for denial in the-
' initial decision. ‘See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 145 (notlng that
the AAO conducts appellate review on a de novo basis). ’

: Moreover when the AAO denies a petltron on multlple alternatlve grounds, a plaintiff can succeed
~ona challenge only if it shows that the AAO abused 'its discretion with respect to all of the AAO's
. enumerated grounds See Spencer Enterprlses Inc. v. United States 229 F. Supp. 2d at 1043, aff'd. .
 345F. 3d 683

~ The petltron ‘will be denied and. the appeal dismissed for the above stated reasons, with each
~ considered as an independent and alternative basis for the decision. In visa petition proceedings, the.
- burden of provmg eligibility for the benefit sought remains entlrely with the petitioner. Section 291
of the Act Here that burden has not been met.

ORDER ot 'The appeal is dismissed. The petltlon is denied.




