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DISCUSSION: The service center director denied the non1mm1grant visa petition. The matter is
now on appeal before the Admmtstrattve Appeals Office (AAO). *The appeal will be dismissed.
The petltlon will be denied.

The petitioner submltted a Petition for 'Nonimmigrant Worker (Form 1-129) to the California
Service Center on November 22, 2010." In the Form [-129 visa petition, the petitioner describes
itself as a full service information technology solutions provider and reseller of computer and
general merchandise established in 1992. In order to employ the beneficiary in what it designates as
an internal auditor/logistics position, the petitioner seeks to classify her as a nonimmigrant worker

_in a specialty occupation pursuant to section 101(a)(15)(H)(1)(b) of the Immigration and Nationality
Act (the Act) 8 U. S C. § 1101(a)(15)(H)(1)(b) :

The director denied the petition on Janua_ry 21, 2011, finding that the petitioner failed to establish
that the proffered position qualifies as a specialty occupation in accordance with the applicable
statutory and regulatory provisions. On appeal, counsel asserts that the director’s basis for denial of
the petition was erroneous and.contends that the petitioner satisfied all evidentiary requirements. In
support of this assertion, the petitioner and counsel submitted a brief and additional evidence.

The record of proceeding beforé the AAO contains: (1) the petitioner’s Form I-129 and supporting
documentation; (2) the director’s request for ev1dence (RFE); (3) the response to the RFE; (4) the
director’s ‘denial letter; and (5) the Form 1-290B and supporting documentation. The AAO
reviewed the record in its entirety before issuing its decision.

For the reasons that will be discussed below, the AAO agrees with the director's decision.
Accordingly, the director's décision will not be disturbed. The appeal will be dismissed, and the
- petition will be denied. - '

Later in this decision, the AAO will also address two additional, independent grounds, not identified
by the director’s decision, that the AAO finds also preclude approval of this petition. Specifically,
beyond the decision of the derCtOI‘ the AAO finds that the petitioner (1) failed to establish that it
would pay the benef1c1ary an adequate salary for her work if the petition were granted; and (2)
failed to submit a Labor Condition Application (LCA) that corresponds to the petition. For these
additional reasons, the petttlon may not be approved with each considered as an independent and
~ alternative basis for denial.' '

In this matter, the petitioner stated in the Form.1-129 that it seeks the beneficiary’s services as an
internal auditor/logistics to work on a full-time basis at salary of $20.87 per hour.’ 2 In a support
 letter dated November 15, 2010, the petitioner prov1ded a job description of the proffered position.
~ The petmoner also stated that "the posmon requires a Bachelor of Science in Business

' The AAO conducts appellate review on a de novo basns See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004). .

}2 On the Form 1-129 petmon the petxtloner stated on page 3 that the beneficiary would be paid $834.80 per
week and on page 13 that the beneficiary would be paid $43,409. 60 per year. The petmoner stated on the
LCA 'that the beneficiary would be paid $20.87 per hour.
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) Admrnlstranon with. concentratton in Busmess Management w1th two years of related experience in
Audlt operatrons . ,

Further the petrtloner subm1tted an LCA in support of the instant H- lB pet1t1on The AAO notes
that the LCA designation for the proffered position corresponds to the occupational classification of
"Accountants and Audltors" - SOC (ONET/OES Code) 13-2011, at a Level I (entry level) wage

‘The dlrector found the 1mt1al ev1dence insufficient to estabhsh eligibility for the benefit sought, and
issued an RFE on December 6; 2010. The director outlined ithe evidence to be submitted. The
AAO notes that the director specifically requested the petitioner submrt probative evidence to
establish ‘that the proffered position is a specialty occupation. .-In the RFE, the director
acknowledged that the petitioner had submitted a job description, but notified the petitioner that it
was not persuasive in establishing that the proffered posmon is a specialty occupation. The
petitioner was asked to provide a more detailed description of the work to be performed by the
beneficiary for the entire. period requested including the spe01frc job dutles the percentage of time
to be spent on each duty, level of respons1b111ty, etc. . ; o

10N

‘The petitioner and counsel responded to the RFE onJ anuary 14, 2011 and provided additional
evidence in support of th¢ H-1B petition. 'Counsel resubmitted the description of the job duties of
the proffered posmon that was subm1tted with the initial petition as follows

o Create an audlt trail and adv1se company staff responsrble for logrstrcs about
_ security requrrements _ :
' Analyze and coordmate the logistical functrons of the company to check
* ' mismanagement, waste, or fraud in products and to maintain inventory level
_ of products, and to ensure availability of products for guaranteed delivery;
e Devise systems to track and report the entire life cycle of products, including
inventory - control, quality control, acquisition (including bidding and
~ purchasing), distribution, allocat1on cost analysrs dellvery, and fmal d1sposal
of resources; : : :
¢ ' Analyze market or delivery schedules ,'
- e Alert management or budget deviations and perform problems of vendors and
“suppliers;
»  Compile data to facilitate requests for competing brdders
. Protect and control proprietary products; :
- o Review logistics performance with customers against targets benchmark and
'service agreements; |
. Develop-an understandmg of customers’ needs and take actions to ensure that
siich needs are met by applyrng cost benefit analysns techniques;
e Develop systems for log1st1c support. Determine logistic support and time
_ phasing, problems arising from location of operational area, and other factors,
~ such as environmental and lrum‘_an factors affecting equipment. :
As meritioned, the same description of the’ job duties was su_bm’i‘:tted in response to the RFE as was

W
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submitted with the initial petition. No explanation was provided. The AAO observes that despite
the director’s finding that the petitioner’s description of the proposed duties was nonspecific, the
petitioner elected not to provide a detailed description of the duties the beneficiary would perform.
Furthermore, in the instant case, the petitioner did not prov1de any information with regard to the
order of importance and/or frequency of occurrence with which the beneficiary will perform the
" functions and tasks: Thus, the petitioner failed to specify Wthh tasks were major functions of the
proffered position, nor did. it establish the frequency with which each of the duties would be
performed (e.g., regularly, periodically or at irregular intervals). As a result, the petmoner did not
establish the primary and essent1al functions of the proffered pos1t1on

~ Counsel also relterated in the response that "the position of Internal Auditor/Logistics is a position
that requires a candidate with a degree, and that a degree in Business Admmlstratton with a
~ concentration in Management is appropnate for this particular _]Ob "

Although the petitioner claimed that the beneficiary would serve in a specialty occupation, the
director determined ‘that the petitioner failed to establish how the beneficiary's immediate duties
would necessitate services at a level requiring the theoretical and practical application of at least a
bachelor’s degree level of a body of highly specialized knowledge in' a specific specialty. The
director denied the petition on January 21, 2011. Counsel for the petitioner submitted an appeal of
the denial of the H- lB pet1t10n

Based upon a complete review of the record of proceedtng, the AAO will make some prehmmary
ﬂndlngs that are material to the determmatmn of the merits of th1s appeal.

As a matter cr1t1cally important in its determination of the merits of this appeal, the AAO finds that
there are significant discrepancies in the record of proceeding with regard to the proffered position.
The AAO will now highlight an aspect of the petition that undermines the petitioner’s credibility
with regard to the actual nature and requirements of the profferéd position. This particular aspect is
the discrepancy between what the petitioner and counsel claim about the occupational classification
on the LCA submitted i in support of the petition.

As mentioned, the petitioner submitted an LCA in support of the instant petition that designated the
proffered position under the occupational title of "Accountants ‘and Auditors" - SOC (ONET/QES)
.code 13-2011.01. The petitioner stated in the LCA that the wage level for the proffered position
was Level 1 (entry) and claimed that the prevailing wage in Los Angeles County (Torrance, CA) for
the proffered position was $20.87 per hour. The prevailing wage source is listed in the LCA as the
OES (Occupational Employment Statistics) OFLC (Office of Foreign Labor Certification) Online
Data Center (Online Wage Library — OWL) The LCA was certified on November 12, 2010 and
signed by the pet1t1oner on November 15, 2010. ;

3 The Occupatlonal Employment StatlSthS_ (OES) program produces employment and wage estimates for
over ‘800 occupations. . See Bureau of Labor Statistics, U.S. Department of Labor, on the Internet at
http://www.bis.gov/oes/. The OES All Industries Database is available at the Foreign Labor Certification
Data Center, which includes the Online Wage Library for prevailing wage determinations and the disclosure
: databases for the temporary and permanent programs. The Online Wage Library is accessible. at
http://www.flcdatacenter.comy. | ‘ :
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While the petitioner has filed the LCA under the occupational eategory "Accountants and Auditors,"
the petitioner has titled the proffered position as an internal audltorlloglstlcs More importantly, the
AAO notes that the petitioner has described the duties of the beneficiary's employment in the same
general terms as those used by another occupanonal classification, specifically, "Loglst1c1ans" Code
-13-1081 as stated in the Occupatlonal Informatlon Network (O*NET) OnLine.

For example, the occupational category "Loglst1c1ans is descrlbed in O*NET, in part, as follows:

Analyze and coordinate the logistical functions of a firm or organization.
Responsible for the entire life cycle of a product, including acquisition,
.distribution, mtemal allocatlon, dehvery, and final dlsposal of resources.

~ Tasks

e Direct avallablllty and allocatlon of materlals supplies, and finished
. products. P
e Develop an understandmg of customers’ needs and take actions to ensure
that such needs are met. . :
e Protect and control proprietary materials. ‘
‘Review logistics performance with customers against targets,
benchmarks and service agreements.

(Emphasis added.)
The duties stated above closely resemble the following descfiption of the beneficiary's duties:

~ e Analyze and coordinate the logistical functions of the company to check
. mismanagement, waste or fraud in products and to maintain inventory level
of products, and to ensure availability of producté for guaranteed delivery;

e Devise systems to track and report the entlre life cycle of products,
including inventory control, quality control, acqulsmon (including bidding
and purchasing), distribution, allocatien, cost analys1s delivery, and final
disposal of resources; = .

Protect and control proprietary matenals, | ’

e Review logistics performance with customers ' against targets,
benchmarks and service agreements; ‘ '

e Develop an understanding of customers’ needs and take actions to ensure -
that such needs are met by applying cost beneﬁ,@ analysis techniques[.]

(Emphasis added.)
The petitioner did not provide the' percenfage of time that the b"éneficiary would spend performing

each of the duties. Consequently, it is not clear how much,. if any, of the beneficiary's duties
mvolve those of an "Auditor.” However many of the duties of the proffered position are taken
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virtually verbatim by the pet1t1oner from the descrlptlon for the occupatlonal category
"Log1st1c1ans i X
With respect to the LCA the U.S. Department of Labor (DOL) provides clear guidance for
selecting the most relevant O*NET classification code.’ The "Prevailing Wage Determination
' Policy Guidance” states the followmg. ‘ ‘ '

In determining the nature of the job oﬁ‘er the first order is to review the
requirements of the employer’s job offer and determine the appropriate occupational
classification. The O*NET description that corresponds to the employer's job offer
shall be used to identify the appropriate occupatnonal classification . . . . If the
employer’s job opportunity has worker requirements described in a combination of
~ O*NET occupations, the SWA should default directly to the relevant O*NET-SOC
occupational code for the highest paying occupation. For example, if the employer’s
job offer is for an engineer-pilot, the SWA shall use the education, skill and’
experience levels for the higher paymg occupatlon when makmg the wage level
determination. SR : : -

See DOL, Employment and Training Administration's Prevailing ‘Wage Determination Policy
Guidance, Nonagricultural Immigration Programs (Rev. Nov. 2009), available on the Internet at
http://www.foreignlaborcert.doleta.gov/pdf/Policy_Nonag_Progs.pdf.

~ * This type of generalized description may be appropriate when defining the range of duties that may be
performed within an occupational category, but it fails to adeqﬂately convey the substantive work that the
beneficiary will perform within the petitioner's business operations .and, thus, cannot be relied upon by a -
petitioner. when discussing the duties attached to specxflc emp]oyment In establishing a position as a
specialty occupation, a petitioner must describe the specific duties and responsibilities to be performed by a
beneficiary in the context of the petitioner's business operations, demonstrate a legitimate need for an
employee exists, and substantiate that it has H-1B caliber work for the beneficiary for the period of
employment requested in the petition. The overall responsibilities for the proffered- position contain
generalized functions without providing sufficient information regarding the particular work, and associated
educational requirements, into which the duties would manifest themselves in their day-to- day performance
within the petitioner’s business operations. ‘

> It must be noted.that, whete a petitioner seeks to employ a benef1c1ary in two distinct occupations, it may
be appropriate for the petitioner to file two separate petitions, requesting concurrent, part-time employment
for each occupation. If a petitioner does not file two separate petitions and if only one aspect of a combined
position qualifies as a specialty occupation, USCIS would be required to deny the entire petition as the
pertinent regulations do not permit the partial approval of only a portion of a proffered position and/or the
limiting of the approval of a petition to perform only certain duties. See generally 8 CF.R. § 214.2(h).
Furthermore ‘the petitioner would need to ensure that it separately meets all requirements relevant to each
occupation, such as the provision of certified LCAs for each occupation and the payment of wages
commensurate with the hours worked in each occupation. Thus, filing separate petitions may help ensure
that the petitioner submits the requmte evidence pertinent to each' occupation and would help eliminate
confusion for the petmoner with regard to the proper classification of the position being offered.
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Thus, if the petitioner believed its position was described as a combination of O*NET occupations,
then according to DOL guldance the petitioner should have chosen the relevant occupatlonal code
for the h1ghest paymg occupation 6 = -
Under the H-1B program a petlttoner must offer a benefrcrary wages that are at least the actual
wage level paid by the petitioner to all other individuals with similar experience and quahfications
for the specific employment in question, or the prevaillng wage level for the occupational
classification in the. area of employment, whichever is greater based on the best information
“available as of the time. of filing the apphcatlon Se_e csection 212(n)(1)(A) of the Act,
8 U.S.C. § 1182(n)(1)(A). : - .

The petitioner's offered wage to the beneﬁcmry of $20 87 per hour ($43,409.60 per year, as stated
on the Form [-129 petitlon) is below the prevailing wage for the occupational classification of
"Logisticians" in the area of intended employment. The' Level | prevailing wage for the
occupational category of "Loglstlcians in the area of intended employment was $24.00 per hour
totaling $49,920 per year at the time the petmon was filed in this matter, a difference of over $6 510
per year. - " e : :

The petitloner was required to pr0v1de at the time of filing the: H-1B petition, an 1 LCA certified for
the correct occupational classification in ‘order for it to be found to correspond to the petition. To
permit otherwise would result in a petitioner paying a wage lower than that required by section
212(n)(1)(A) of the. Act, by allowing that petitioner to simply submit an LCA for a different
occupational category at a lower prevailing wage than the one that it claims it is offering to the
beneficiary. As such, the petitioner has fdiled to establish that it. would pay the beneficiary an
adequate salary for her work, as required under the Act, if the petitlon were granted Thus for this
reason as well the H- 1B cannot be approved. R

" Moreover the general requlrements for filing immigration apphcatlons and petltrons are set forth at
8 C.F.R. §103 2(a)(1) as follows :

[E]very apphcatton petltloner appeal, motion, request or other document submitted
on the form prescribed by this chapter shall be executed and filed in accordance with

_the instructions on the form such instructions . . . being hereby incorporated into the
particular section of the regulations requiring its submission. .

The regulationsrequire that before filing'a Form 1-129 petition on behalf of an H-1B worker, a

® The prevailing wage for "Accountants and Auditors” SOC (ONET/OES) code 13-2011 at a Level [ is
$20.87 per hour ($43,410 per year), see the All Industries Database for 7/2010 - 6/2011 for Accountants and
Auditors at’ the Foreign Labor Certification Data Center, Online Wage Library on the Internet. at
http://www flcdatacenter. com/OesQuickResults.aspx?code=13-201 1&area—31084&year—l 1&source=1 -
(visited January 9, 2013). The prevailing wage for "Logisticians” SOC (ONET/OES) code 13-1081 at a
Level 1 is $24OO per hour (349,920 per year), see the All Industries Database for 7/2010 - 6/2011 for
-Logisticians at’ the Foreign Labor Certification Data Center, Online Wage Library on the Internet at
http:/iwww. ﬂcdatacenter com/OesQu1ckResults aspx"code-—13 lOSl&area—31084&year—l 1&source=1
(visited January 9, 2013)
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petmoner obtain a certified LCA from DOL in the occupational specialty in which the H-1B worker
will be employed. See 8 C.F.R. §§ 214.2(h)(4)(1)(B) and 214.2(h)(4)(iii)(B}(1). The instructions
that accompany the Form 1-129 also specify that an H-1B petitioner must document the f111ng of a
labor certlﬁcatlon application with DOL when submlttmg the Form I-129.

As noted below, the regulation at 8 C.F.R. § 214.2(h){(4)(1)(B)(2) specifies that certificaﬁon of an
LCA does not constitute a determination that an occupation is a spectalty occupation:

Certification by the Department of Labor of a labor condition application in an
occupational classification does not constitute a determination by that agency that the
occupation in question is a specialty occupation. The director shall determine if the
application involves a-specialty occupation as defined in section 214(i)(1) of the Act.
The director shall also determine whether the particular alien for whom H-1B
classification- is sought qualifies to perform services in the specialty occupation as
prescrrbed in section 214(i)(2) of the Act. * -

While DOL is the agency that cemﬁes LCA applications before they are. submltted to USCIS, DOL
regulations note that the Department of Homeland Security (DHS) (i.e., its 1mm1grat10n benefits
branch, USCIS) is the department responsible for determining whether the content of an LCA filed
for a particular Form [-129 actually supports that petition. See 20 C.FR. § 655. 705(b) whlch
states, in pertinent part (emphasis added)

For H—1B visas . . . DHS accepts the employer’s petition (DHS Form [-129) with the
DOL certified LCA attached. In doing so, the DHS determines whether the petition
is supported by an LCA which corresponds with the petition, whether the occupation
named in the [LCA] is a specialty occupation or whether the individual is a fashion
model of distinguished merit and ability, and whether the qualifications of the
nonimmigrant meet the statutory requirements of H-1B visa classification.

The regulatlon at 20 C. F R. § 655.705(b) therefore requires that USCIS ensure that an LCA actually
supports the H-1B petition filed on behalf of the beneficiary. In the instant case, the record
establishes that, at the time of filing, the petitioner had not obtained a certified LCA for the proper
occupational category and prevailing wage that -applied at the time the petition was filed.
Therefore, the petitioner has failed to comply with the filing requirements at 8 C.F. R.
§§214 2(h)(4)(iXB) dnd 214.2(h)(i)(2)B) by providing a certified LCA that corresponds to the
instant petition. For this reason also, the petition may not be approved.

The AAO will now address the director's basis for denial of the petition, namely that the petitioner
failed to establish that it would employ the beneficiary in a specialty occupation position. Based
upon a complete review of the record of proceeding, the AAO agrees with the director that the
_evidence fails to establish that the position as described constitutes a specialty occupation. It should
be noted that, for efficiency’s sake, the AAO hereby incorporates the above discussion and analysis
regarding the duties and requxrements of the proffered position into each basis discussed below for
drsmrssmg the appeal
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For an H-1B petition to be granted, the petitioner must provide sufficient evidence to establish that
it will employ the beneficiary in a specialty occupation position. To meet its burden of proof in this
. regard, the petitioner must establish that.the employment it is offermg to the beneficiary meets the
_ applicable statutory and regulatory requlrements A

Sectron 2141 of the Act 8 US. C § 1184(1)(1) defines the term specralty occupation” as an
f_’occupatlon that requlres ‘ : '

(A) "'theoretlcal and practlcal apphcatlon of a body of hlghly specmlrzed
; knowledge and ' 4

(B) attainment of a bachelors or hlgher degree in the specific specralty (or its
equ1valent) as a minimum for entry inito the occupatron in the United States.

, The regulatlon at 8C. F R § 214 2(h)(4)(n) states, in pertlnent part the followmg

Speczalty occupatzon means an occupation which [(1)] requires theoretlcal and

practical application of a body of highly specrallzed knowledge in fields of human
~ endeavor 1nclud1ng, but not limited to, architecture; engineering, mathematics,

physical sciences, social sciences, medicine and health education, business

specialties, accounting, law, theology, and the arts, and which [(2)] requires the

attainment of a bachelor's degree or higher in a specific specialty, or its equivalent,
‘asa minimurn for entry into the occupation in the United States.

Pursuant to 8 C.FR. § 214 2(h)(4)(111)(A) to quahfy as a spec1alty occupation, a proposed position
must also meet one of the followmg cnterla .

(1) A baccalaureate or hlgher degree or its equivalent is normally the minimum
- requrrement for entry mto the particular posmon :

(2) The degree _requlrement is commo‘n to the 1ndustry in parallel positions
. among similar organizations or, in the alternative, an employer may show
that its partlcular position is SO complex or unique that it can be performed,
only by an md1v1dual with a degree

(3) The employer normally_requrres a degree or its equivalent for the position; or

(4} The nature of the specific duties [is] so specialized and complex' that
. knowledge required to perform the duties is usually assocrated with the
_attainment of abaccalaureate or higher degree g : Tk \

- As a threshold issue, it is noted that 8 C F.R. § 214. 2(h)(4)(111)(A) must logically be read together
with section 214(i)(1). of the Act and 8 C.F.R. § 214.2(h)(4)(i). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute
asa whole. See K Mart Corp. v. Cartzer Inc., 486 U.S..281, 291 (1988) (holdmg that construction
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of language which takes into account the design of the statute as a whole is preferred); see also
COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989);
Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R.
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this
section as stating the necessary and sufficient conditions for meeting the definition of specialty
occupation would result in -particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(iii)(A) but not the $tatutory or regulatory definition. See Defensor v. Meissner, 201
F.3d 384, 387 (5th- Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R.
§ 214. 2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must
meet, supplementmg the statutory and- regulatory definitions of specialty occupatron

Consonant with section 214(i)(1) of the Act and the regulatlon at 8 C.F.R. § 214.2(h)(4)(i), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the
criteria at'8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. v.
Chertoff, 484 F.3d 139, 147 (Ist Cir. 2007) (describing "a degree requirement in a specific
specialty” as "one that relates directly to the duties and responsibilities of a particular position”).
Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be
~employed as engineers, computer scientists, ceitified public accountants, college professors, and
other such occupations. These professions, for which petitioners have regularly been able to
establish a minimum entry requirement in the United States of a baccalaureate or higher degree in a
specific specialty or its equivalent directly‘related to the duties and responsibilities of the particular

position, fairly represent the types of specialty occupatrons that Congress contemplated when’ 1t
‘ created the H-1B visa category

To make its determination ‘whether the proffered position qualifies as a specialty occupation, the
AAQO'now turns to tho criteria at 8 CFR. § 214.2(h)(4)(iii)(A). .

The AAO will first review the record of proceeding in relation to the criterion at 8 C.F.R.
§ 214.2(h)(4)(iii)(A)(1), which requires that a baccalaureate or higher degree in a specific specialty

or its equivalent is normally the minimum requirement for entry into the particular position.
The petitioner stated that the beneficiary would be employed in an internal auditor/logistics
position. However, to determine whether a particular job qualifies as a specialty occupation, USCIS
does not simply rely on a position’s title. As previously mentioned, the specific duties of the
proffered position, combined with the nature of the. petitioning entity’s business operations, are
factors to be considered. USCIS must examine the ultimate employment of the alien, and determine
whether the position qualifies as a specralty occupation. See generally Defensor v. Meissner,
201 F.3d 384. The critical element is not the title of the position nor an employer’s self-imposed
standards, but whether the position actually requires the theoretical and practical application of a
-body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the
‘specific specialty as the minimum for entry into the occupation, as required by the Act.
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The AAO recognizes DOL‘s Occupational Outlook Handbook (Handbook) as an authoritative source
on the duties and educational requirements of the wide variety : of occupations that it addresses. T As
discussed, while the petitioner asserted in'the LCA that the proffered position falls under the
occupational category "Accountants and Auditors." However, as previously noted, many of the job
duties of the proffered posrtlon are - taken virtually verbatim from the occupatlonal category
“Loglst1c1ans F e : )

The AAO revrewed the record of proceeding, but is not persuaded by the petitioner's claim that the
proffered position falls under the occupational category for "Accountants and Auditors.". The duties
of the proffered position, to the extent that they are depicted in the record of proceeding, indicate
that the beneficiary may perform a few general tasks in common with this occupational group, but
not that the beneficiary’s duties would constitute an accountant and auditor position, and not that
they would require the range of specialized knowledge that characterlzes this occupational category.
* It must be noted that the petitioner failed to provide documentary evidence to substantiate its claim
that the beneficiary will primarily, or substantially, perform the same or similar duties, tasks and/or
work activities that characterize the occupation of accountants and auditors. The totality of the
evidence in this proceeding, including information and documentation regarding the proposed
duties, the petitioner's business operations, and the petltloners organizational structure, does not
establish that the duties of the. proposed position are substantially comparable to those of
accountants and auditors. Upon review of the job description, of the proffered posmon, the AAO
finds that the dutles of the posmon most closely resemble the dutles of "Logisticians."

The AAO reviewed the chapter of the Handbook entitled "Loglst1c1a.ns mcludmg the sections
regarding the typical duties and requlrements for this occupational category However, the
" Handbook does not indicate that "Logisticians” comprise an occupatlonal group for which normally
the minimum requrrement for entry is at least a bachelor S degree in a specrfrc specialty, or its
equlvalent '

The subchapter of the Handbook entltled "How to. Become a LOngthlan" states the following about
this occupatlon - )

Education :

Logisticians can qualify for posmons with an assoc1ate s degree in business or
engineering or by taking courses on logistics. ‘However, as logistics becomes
1ncreasmgly complex, more companies prefer to hire workers who have at least a
bachelor’s degree. Many logisticians have -a bachelér’s or master’s .degree in
business, finance, industrial engineering, or supply chain'management.

* % . %

All of the AAO's references are to the 2012 2013 edmon of the Handbook Wthh may be accessed at the
Internet site hitp://www.bls.gov/OCO/.
® For-additional information on the occupational category Logtstlctans see U.S. Dep’t of Labor, Bureau of
Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., Logisticians, 'on the Internet- at
http://www bls.gov/ooh/business- and-fmancral/loglstlc1ans htm#tab 1 (last v1srted January 9, 2013).
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Work Experience

- Logisticians typically need work experlence in a field related to logistics or business.
Because military operations require a large amount of logistical work, some
logisticians gain work experience. while serving .in the military. Some firms allow
applicants to substitute several years of work experience for a degree.

U.S. Dep’t of Labor, Bureau of Labor Statistics Occupatt'on’al Outlook Handbook, 2012-13 ed.,
Logisticians, on the Internet at http:/www. bls. gov/ooh/busmess -and-financial/logisticians.htm#tab-
4 (last vxslted J anuary 9, 2013)

When reviewing the Handbook the AAO must note again, that the petitioner desrgnated the
proffered position as a Level I (entry level) position on the LCA.’ This designation is indicative of
a comparatively low, entry-level position relative to others within the occupation. ' That is, .in,
accordance with the relevant DOL explanatory information on wage levels, this wage rate indicates
that the beneficiary is only required to have a basic understandmg of the occupation and carries
expectations that the beneﬁc1ary perform routme tasks that require limited, if any, exercise of

4 Wage levels should be determined only after"selec'ting the most relevant O*NET code classification. Then,
a prevailing wage determination is made by selecting one of four wage. levels for an occupation based on a
comparison of the employer's job requirements to the occupational requirements, including tasks, knowledge,
skills, and specific vocational preparation ‘(education, training and experrence) generally required for
acceptable performance in that occupatlon

Prevailing wage determ1nat1ons start with a Level I (entry) and progress to a wage that is commensurate with
that of a Level II (qualified), Level III (experienced), or Level IV.(fully competent) after considering the job
requirements, experience, education, special skills/other requirements and supervisory duties. Factors to be
considered when determining the prevailing wage level for a position include the complexity of the job
duties, the level of judgment, the amount and level of supervision, and the level of understanding required to
perform the job duties. DOL empha51zes that these guidelines should not be implemented in a mechanical
fashion and that the wage level should be commensurate with the complexity of the tasks, independent
judgment required, and amount of close supervision received.

1 The wage levels are defined in DOL's "Prevallmg Wage Determination Policy Gurdance " ALevel I wage
rate is described as follows:

Level I (entry) wage rates are assigned to job offers ,fo'r‘begimfring level employees who have
only a basic understanding of the occupation. These employees perform routine tasks that
require limited, if- any, exercise of' judgment.. The tasks _provide experience and
familiarization-with the employer’s methods, practices, and programs. The employees may

- perform higher level work for training and developmental purposes. These employees work
under close supervision and .receive specific instructions on required. tasks and results
expected., Their work is closely monitored and reviewed for accuracy. Statements that the
job offer is for a research fellow, a worker in trammg, or an 1nternsh1p are mdlcators that a
Level I wage: should be considered. .

See DOL, Employment and ’ﬁI‘raining» Administration's Prevailing Wf'age" Determination Policy Guidance,
- Nonagricultural - Immigration Programs ‘(Rev. Nov. 2009), available on the - Intemnet at
http://www foreignlaborcert.doleta.gov/pdf/Policy_Nonag_Progs.pdf. '
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judgment; that she would be closely supervised; that her work would be closely monitored and
reviewed for accuracy; and that she would receive specific instructions on required tasks and
expected results.

The Handbook does not indicate that at least a bachelor S degree in a specific specialty, or its
equivalent, is normally the minimum requirement for entry into this occupation. Rather, the
occupation accommodates other paths for entry, including less than a bachelor’s degree in a specific
specialty. The Handbook specifically states that logisticians can .qualify for positions with an
associate’s degree in business or engineering or by taking courses on logistics. According to the
Handbook,some firms allow applicants to substitute several years of work experience for a degree.
'The Handbook does not report that the years of work experience must be the equivalent of a
~ bachelor's degree in a specific spemalty The Handbook indicates that some companies prefer to
hire workers who have at least.a bachelor’s degree. Obv1ous}y a preference for a degreed individual
is not an indication that at least a, bachelor's degree in a specific specialty is normally a minimum
requirement for entty. Moreover, while the Handbook indicates many logisticians have a bachelor's
or master's degrees, the Handbook identifies degrees in dlvergent fields such as business, finance,
industrial engineering or supply chain management. as acceptable for this occupation. The
Handbook does not’ conclude that normally the minimum requirement for entry into logistician
positions is a baccalaureate (or higher degree) in a specific specialty, or its equivalent.

On appeal, counsel provided a copy of Residential Finance Corporation.v. USCIS, Case No. 2:12-
cv-00008 (S.D. Ohio 2012), an unpublished federal district court decision. The AAO reviewed the
submission, but notes that in contrast to the broad precedential authority of the case law of a United
States circuit court, the AAO is niot bound to follow the published decision of a United States
district court in cases arising not within the same district: See Marter of K-S-, 20 I&N Dec. 715
(BIA 1993). The reasoning underlying a district judge's decision will be given due consideration
when it is properly before the AAO; however, the analysis does not have to be followed as a matter
of law. Id. at 719. In addition, as the published decisions of the d1str1ct courts are not binding on the
AAO outside of that particular proceeding, the unpublished ‘decision of a district court would
necessarily have even less persuasive value. :

Further, contrary to counsel's assertion, the cited case does not support. that "a baccalaureate or
higher degree in a 'specific academic discipline' is not requ1red for [a] an H-1B position." Instead,
-the court stated the followmg ’

. The knowledge and not'the title of the degree is what is important. Diplomas rarely
come bearing occupation-specific majors. What is required is an occupation that
requires highly specialized knowledge and a prospectlve employee who has attained
the credentialing indicating ‘possession of that knowledge See Tapls Int'l. v. LN.S,,
94 F. Supp 2d 172, 175- 76 (D. Mass 2000) .

As shown, the case does not state that "a baccalaureate degree in a spec1ﬁc academic discipline' is not
required,” but instead the court placed emphasis on "highly specialized and a prospective employee
who has attained the credentialing indicating possession-of that knowledge."
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In this matter, the petitioner has not demonstrated that the position requires the theoretical and
practical appl1cat10n of a body of highly specialized knowledge. The fact that a person may be
employed in a position designated as that of an internal auditor/logistician and may apply related
principles. in the course of his or her job is not in itself sufﬁc1ent to establish the position as one that
qualifies as a specialty occupat1on Thus, it is incumbent on the petitioner to provide sufficient
evidence to establish that its particular position would necessitate services at a level requiring the
theoretical and practical application of at least a bachelor's degree level of knowledge in a specific
specialty. This, the petitioner has failed to do. ‘ '

In the instant case, the petitioner has not established that the proffered position falls under an
occupational category for which the Handbook, or other authoritative source, indicates that at least a
‘bachelor’s degree in a specific specialty, or its equivalent,.is normally the minimum requirement for
entry into the occupation. Furthermore, ‘the duties and requitements of the proffered position as
described in the record of proceeding by the petitioner do not indicate that the position is one for
which a baccalaureate or higher degree iin a specific specialty, or its equivalent, is normally the
minimum requirement for entry. Thus, the petitioner fa1led to satisfy the criterion at 8 C.F.R.

§ 214.2(h)(4)(iNAXT).

3 s . .
Next, the AAO reviews the record regarding the first of the two alternative prongs of 8 C.F.R.
§ 214.2(h)(4)(ii)(A)(2). This prong alternatively calls for a petitioner to establish that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to
~ the petitioner's industry in positions that are both: (1) parallel to the proffered position; and (2)
. located in organizations that are srmllar to the petitioner.

In determining whether there is such a common degree requirement, factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree; whether the
. industry’s professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ
and recruit only degreéed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn.
1999) (quotlng Hzrd/Blaker Corp. v. Sava 712 F. Supp at 1102) .

As previously discussed, the petltroner. 'has not established that its proffered position is one for which
the Handbook, or other authoritative source, reports an industry-wide requirement for at least a
bachelor's degree in a specific specialty or its equivalent... Thus, the AAO incorporates by reference the
. previous discussion on the matter. The record of proceeding does not contain any evidence from an
A industry profess‘ional association to indicate that a degree is a minimum entry requirement

In the Form I-129, the petmoner stated that it is a full-service information technology solutions

provider and reseller of computer and general merchandise company established in 1992. The
' petitioner further stated that it has 11 employees and gross sales of $20.7 million and a net income
of approximately $195,000. The petitioner designated its business operations under the North
American Industry Classnflcatron System (NAICS) code 423430 2 The AAO notes that this code is

“,A'cc'ording" to the US. Census Bureau, the North Arnerican Indus'try'C]assifica_ttion System (NAICS) is used
fo classify business establishments according to type of economic activity and, each establishment is
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designated for "Computer and Computer Peripheral Equipment and -Software Merchant
Wholesalers." The U.S. Department of Commerce Census Bureau websrte describes this NAICS

| code by statmg the followmg

This mdustry comprises establishments primarily engaéed in the merchant wholesale
distribution of computers,- computer peripheral equipment, loaded computer boards
and/or computer software

See U.S. Dept of Commeree U.S Census Bureau, 2007 NAICS Definition, 423430 — Computer and
Computer Peripheral - Equipment - and Software Merchant . Wholesalers, on the Internet at
http /Iwww.census. gov/cgi-bin/ sssdlnarcs/nalcsrch (last v1ewed January 9, 2013)

. The AAO notes that under 8 C.FR. § 214. 2(h)(4)(111)(A)(2) the petltroner must establish that "the

degree requirement is common to the mdustry in parallel positions among similar organizations.”
[Emphasis added.] That is, this prong requires the petltloner to establish that a requirement of a
bachelor's degree in a specific specialty, or its equivalent, is common to the petitioner's industry in

positions that are both: (1) parallel to the proffered pos:tlon, and (2) located in organizations that are
~similar to the petmoner

* For the petitioner to establish that organiZations are similar, it must demonstrate that the petitioner

and the organization share the same general characteristics. Without such evidence, evidence
submitted by a petitioner is generally outside the scope of consideration for this criterion, which

encompasses only organizations that are similar to the petltroqer When determining whether the

. petitioner and the advertising organization share the same general characteristics, such factors may

include information regarding the nature or type of organization, and, when pertinent, the particular
scope of operations, as well as the level of revenue and staffingi(to list just a few elements that may
be considered). It is not sufficient for the petitioner and counsel to claim that an organization is
similar and in the same 1ndustry without provrdmg a legitimate bas1s for such an assertion.

Upon review of the documentati’on,‘r the‘petiti'oner fails to establieh that a requirement of a bachelor's

~“or higher degree in a specific specialty, or its equivalent, is common to the petitioner's industry in

positions that are both: (1) parallel to the proffered posrtron and @) located in organizations that

© are srmrlar to the petltroner

In response to the RFE, counSel_ provided a copy of the pefition filed by the beneficiary's previous

‘employer for the beneficiary as an audrtor/logistics and claimed that "USCIS already acknowledged
-and approved the H-1B Petition of [previous employer] for [the beneficiary], specifically finding
 that the position of Internal Auditor/Logistics i is a specialty occupation requiring a candidate with a

college degree, and that a degree in Business Administration with a concentration in Management is
an appropriate requirement for the job." Contrary to counsel's assertion, the job duties of the

beneficiary's prior job are not identical to the duties of the proffered position. For example, the

prior employer indicated that the beneficiary would train and supervise audit personnel.

classified to an mdustry according to the primary . business act1v1ty takmg place there See

http //www census. gov/eos/www/nalcs/ (last v1ewed January 9 2013)..
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However, the AAQO is not requlred to approve apphcauons or petitions where eligibility has not
- been demonstrated, merely because of prior approvals that may have been erroneous. 12 If the
previous nonimmigrant petition was approved based on the same unsupported assertions that are
contained in the current record, it would constitute material and gross erfror on the part of the
director. The. AAO is not required to approve applications or petitions where eligibility has not
- been demonstrated, merely because of a prior approval that may have been erroneous. See, e.g.,
Matter of Church Scientology International, 19 1&N Dec. 593, 597 (Comm' 1988). It would be
absurd to suggest that USCIS or any agency must treat acknowledged errors as binding precedent.
Sussex Engg. Ltd. v. Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008
(1988). A prior approval does not compel the approval of a subsequent petition or relieve the
- petitioner of its burden to provide sufficient documentation to establish current eligibility for the
benefit sought. S5 Fed. Reg. 2606, 2612 (Jan. 26, 1990). A prior approval also does not preclude
USCIS from denying an extension of an original visa petition based on a reassessment of eligibility
© for the benefit sought. See Texas A&M Univ. v. Upchurch, 99:Fed. Appx. 556, 2004 WL 1240482
(5th Cir. 2004). Furthermore, the AAO's authority over the service centers is comparable to the
relationship between a court of appeals and a district court. Even if a service center director had
~ approved a nonimmigrant petition on behalf of a beneficiary, the AAO would not be bound to
follow the contradictory decision of a service center. Louzszana Philharmonic Orchestra v. INS,
2000 WL 282785 (E D.La.), aﬁ"d 248 F 3d 1139 (5th Cir. 2001), cert. demed 122 S.Ct. 51 (2001).

~ On appeal, counsel clalms that the director erred in concludmg that the petitioner submitted no
evidence to demonstrate that a degree in a specific field of * 'study is common to software and
hardware sales industry in parallel positions among similar orgamzatlons Counsel claims that the
director "delimits the 'industry’ within which the 'parallel posmons must be compared. Counsel
further states that in that instant case, the "relevant 'industry’ is 'retail salés and services™ because

"[i]f a business needs to keep track of many thousands of items: moving in and out, it is immaterial

- for the Internal Auditor/Logistics if the moving items are pieces" of software, hardware, clothing, or
- canned foods." Counsel refers to the petition submitted by the beneficiary's prior employer and
claims that it is relevant under this criterion of the regulations.

Further, the AAO notes' that the previous employer indicated in the Form I-129 that it is a
‘manufacturer and wholesaler of leather products established in 1989. The previous employer
further stated that it has 30 employees in the United States and several hundreds of employees
overseas. In addition, the former employer reported a gross annual income of $23 million and a net
income of approximately $4 million. Additionally, the former employer stated that the retail value
of its products was $80 million per year. The prior employer designated its business operations
- under the NAICS code 316999. The AAO notes that this code is designated for "All Other Leather
Good and Allied Product Manufacturing.” The U. S. Department of Commerce, Census Bureau
websne describes this NAICS code by stating the following:

12 Notably, the wording of some aspects of the pﬁor employer's support letter match the wording of petitioner's

letter — virtually verbatim, including grammatical and punctuation errors.” When affidavits are worded the same
(and include identical errors), it indicates that the words are not necessarily those of the affiant and may cast
_ some doubt on the validity of the affidavit.
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This U.S. industry compnses establishments prlmarlly engaged in manufacturing
leather goods (except footwear, luggage, handbags purses and personal leather ‘
goods). .

‘See ‘U.S. Dep't of Commerce U S Census Bureau, 2007 NAICS Defmmon 316999 - All Other
Leather Good and Allied Product Manufacturing, on the Internet at http //www .census.gov/cgi-
bin/sssd/naics/naicsrch (last viewed January 9, 2013).

The AAO finds that other than counsel's claim that the prev10us employer is allegedly in the same
industry of "retail sales and services," the petitioner failed to supplement the record of proceeding to
establish that the previous employer is similar to it. That'is, the petitioner has not provided
. sufficient inférmation regarding which aspects or traits (1f any) it shares with the previous
employer. As previously noted, it is not adequate for the petitioner and counsel to claim. that an
organization is similar and in the same industry without providing a leg1t1mate basis for such an
assemon :

Moreover, even if the petitioner established that the prior employer was an organization similar to it
in the industry (which it has not), the petitioner fails to establish the relevancy of just one example
to the issue here. That is, although the size of the relevant study population is unknown, the
petitioner fails to demonstrate what statistically valid inferences, if any, can be drawn from one
example with regard to the common educational requ1rements for entry into parallel positions in
similar orgamzat1ons See generally Earl Babbie, The Practice of Social Research 186-228 (1995).
- Moreover, given that the example provided was not randomly selected, the validity of any such
inferences could not be accurately determined. See id. at 195-196 (explaining that "[r]andom
“selection is the key to [the] process [of probability sampling] and that “random selection offers
access to the body of probability theory, Wthh prov1des the basis for estimates of population
parameters and estlmates of error")

As such, even if the copy of the prev1ous petltxon supported the fmdmg that a degree requirement in
a specific specnalty was common to the industry for the position (or parallel positions) among
organizations similar to the petitioner (which it does not), it cannot be found that just one example
that appears to have been consciously selected ¢ould credibly réfute the statistics-based findings of

the Handbook published by the Bureau of Labor Statistics that such a position does not require- at
' least a baccalaureate degree in a specific specialty for entry into the occupation in the United States.

In support of the assertion that the proffered position qualifies .asa specialty occupation under this
criterion of the regulations, the petitioner submitted an opinion letter from Professor A
. The letter is dated December 30, 2010. Professor
provided a summary of his education and experience and attached a copy of his curriculum vitae.
Professor “described his qualifications, including his educational ‘credentials, professional
experience and information regarding his research interests, as well as a list of the publications he
has written. He currently serves as a professor of marketing. Accordmg to his curriculum vitae, his
most recent publication was in 2000 (approximately ten years prior to the submission of the H-1B
‘petition). The AAO observes that under the sections entxtled "Business and Consulting” and
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~ "Organizations,” Professor  has several entrles ~However, he does not provide detail as to
. how this experience relales to the issue here e

Based upon a compl’ete review of l?rofessor ! ; letter and curriculum vitae, the AAO notes that
Professor maj', in fact, be a recognized authority on various topics; however, he has failed to
provide sufficient information regarding the basis of his claimed expertise on this particular issue.
That is, he has not established his- ‘expertise pertinent to the hmng practices of organizations seeking
to fill positions similar to the proffered position in the instant case. Without further clarification, it
'is unclear how his education, training, skills or experience would. translate to expertise or
specialized knowledge regardlng the current . recruiting and. hiring practices of full-service
information technology solutions provrders and resellers of computer and general merchandise (as
designated by the petitioner in the Form I-129 and with the NAICS code) or similar organizations
for internal auditor/logistics positions (or' parallel positions) Professor opinion letter does
not cite specific instances in which his past opinions have been accepted or recognized as
authoritative on this particular issue. There is no indication that he has published any work or
conducted any research or studies pertinent to the educational requirements for internal
auditor/logistics positions (or parallel positions) in the petitioner's industry for similar organizations,
and .no indicatien of recognition by profess1onal organizations that he is an authority on those
specific requirements. :

/

 Professor states that he "reviewed an outline of the job duties required for the subject
position” and that through his académic and professional expenence he believes that he is qualified
to opine on-the requirements for the proffered position and the beneficiary's ability to fulfill the

requirements. However, the job description that Professor ¢ .relied upon appears to differ from
the petitioner's job description submltted with the Form 1-129. Professor { . states the following
regarding the job duties: ‘

Ina detalled breakdown of the position's duties, the employer specifies responsrbrhty
- for studying existing workflows and business processes in the core area of inventory
- management and parts distribution; performance of in- depth analytical procedures,
including internal as well as larger (external) market-driven analytics, in order to
simulate, refine, and ultimately create optimal "to-be" methodologies for the
‘management and distribution of inventory; creation of “audit trails". that enable the
tracking of products across the life-cycle of acquisition, internal warehousing,
distribution, and allocation; rendermg of analytical conclusions via creation of
functional new business processes that mamfestly improve the firm's procedures of
_(and capabilities- in) inventory management, supply chain management, and overall
: logrstrcs design ‘of larger. roadmaps to accommodate’ inventory-related auditing
_ procedures on a long-term basis; formulation of complex and high-impact decisions
as to inventory management; identification of business practlces which lead to waste,
mlsmanagement and fraud (and analysis of these same problems in distributed
products), and creation and implementation of process-or product improvements;
creation of original systems used in inventory tracking and logistical support and
other advanced duties ‘
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‘Further, Professor . also states the following:

It is important to note that the position's advanced analytical procedures include such
techniques as cost-benefit analysis (in providing a quantitative as well as qualitative
framework for the study of inventory-related movements, financials, and budgetary
requirements) and bench-marked inventory strategies (as modified in accord with the
specifics of different industry targets, service agreements or larger market
fluctuations-thereby ensuring the creation of auditing tools, and logistical models
that are of sufficient flexibility and adaptability to be modified in accord. with
different levels of supply and demand). These procedures are clearly of sufficient
“quantitative and analytical sophistication to be associated with a "specialty”
occupation in the field of- product/mventory analysis and supply-cham audmng

(It should be noted thatr the employer's descr1pt1on,; mcludes significant detail.

regarding the individual technical, operational, quantitative, and analytical functions
that must be performed pursuant to the fulfillment of each major area of positional
responsibility-providing additional sub-categorical information with regard to the
specific supply-chain phases for which the position is responsible, product areas in
which the position will work, etc. However, to avoid ‘undue redundancy, I have
excerpted only the main areas of positional responsibility to serve as a basis for the
discussion of this letter.) ’

The job duties that Professor refers to appears to 1nvolve dutles and respon51b1llt1es not
previously attributed-to the proffered position, as well as more advanced and complex analytics not
described by the petitioner in the instant petition. Moreover' it must be noted that there is no
indication that the petitioner and counsel advised Professor that the petitioner characterized
the prof_fered position as a low, -entry-level internal auditor/logistics position, for a beginning
_employee who has only a basic understanding of the occupation (as indicated by the wage-level on
the LCA). The wage-rate indicates that the beneficiary will be expected to perform routine tasks
that require limited, if any, exercise of judgment; that she will be closely supervised and her work
closely monitored and ‘reviewed for accuracy; and that she will receive specific instructions on

- required tasks and expected results. It appearsthat Professor would have found this
information relevant for his opinion letter. Moreover, without this information, the petitioner has
not demonstrated that Professor possessed the requisite information necessary to adequately

assess the nature of the petitioner's position and appropriately determine parallel positions based
upon job duties and respons1b1ht1es

Professor d1d.not provide any documentation to establish his credentials as a recognized
authority -on the relevant industry-hiring standards. He claims to possess expertise in the field of
marketing, business, management and related fields, but he did not identify the specific elements of
his knowledge and experience that he may have applied in reaching his conclusions here. For
example, the opinion letter contains no evidence that it was based on scholarly research conducted
by Professor | in the specific area upon which he is opining. He claims that as an owner of his
own consultmg firm, "he has worked with a wide range of client companies, including compames
wh1ch have undergone sharp and rapid change in the size and scope of business operations."

)
4
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However, he does not provide documentary support for his claimed expertise and the basis for his
ultimate conclusion regarding the educatlon required for the position. There is no evidence that he
relied on authoritative sources (i.e., statistical surveys authoritative mdustry publications, or
professional studies) to reach his conclusion. ‘ _ S

Professor asserts a general industry educational standard for organizations similar to the
petitioner, without - referencing any supporting authority ‘or any empirical basis for the
pronouncement. Likewise, he does not provide a substantive, analytical basis for his opinion and
ultimate conclusion: His opinion does not relate his conclusion!to specific, concrete aspects of this
petitioner's business operations to demonstrate a sound factual basis for the conclusion about the
educational requirements for the particular position here at issue. In fact the job description he
refers to is significantly different from the duties of the proffered position as provided to USCIS.
Notably, there is no evidence that Professor has visited the petitioner's business, observed the
petitioner's employees, interviewed them about the nature of their work, or documented the
knowledge that they apply on the job. He has not provided sufficient facts that would support the
contention that the proffered position requires at least a bachelor's degree in a specific specialty.
Professor does not provide sufficiently substantive and analytical bases for his opinion..

In summafy, and for each and all of the reasons discussed above, the AAO concludes that the
advisory opinion rendered by Professor is not probative evidence to establish the proffered
position as a specialty occupation. The conclusions reached by Professor lack the requisite
specificity and detail and are not supported by independent, objective evidence demonstrating the
manner in which he reached such conclusions. There is "an_inadequate factual foundation
established to support the opinion ‘and the AAO finds that the opinion is not in accord with other
information in the record. Therefore, the AAO finds that the letter from Professor _ ____ does not
- establish that the proffered position is a specialty occupation. As such, neither Professor
findings nor his ultimate conclusions are worthy of any deference, and his opinion letter is not
probative evidence towards satisfying any criterion of the regulation at 8 C.F.R. § 214.2(h)(4)(iii)(A).
The AAO may, in its discretion, use as advisory opinion statements submitted as expert testimony.
However, where an opinion is not in accord with other information or is in any way questionable,
. the AAO is not required to accept or may give less weight to that evidence. Matter of Caron
International, 19 1&N Dec. 791 (Comm'r 1988). As a reasonable exercise of its dlSCI‘CthH the AAO
discounts the advxsory opinion letter as not probative of any criterion ‘of 8C.ER.
§ 214.2(h)(4)(iii)A). For efficiency’s sake, the AAO hereby incorporates the above discussion and
analysis regarding Professor ; opinion letter into each of the bases in this decision for
dismissing the appeal. - ‘ :

Thus, based upon a complete review. of the record, the petitioner has not established that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to
 the petitioner's industry in positions that are both: (1) parallel to the proffered position; and (2)
located in organizations. that are similar to the petitioner. For the reasons discussed above, the
petitioner has not satisfied the first alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).
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The AAO will next. consider the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2),

~ which is satisfied if the petitioner shows that its particular position is so complex or unique that it

- can be performed only by an 1nd1v1dual thh at least a bachelor's degree in a specific specialty or its
: equ1va1ent A :

The AAO reviewed the record in its entirety and finds that the petitioner has not provided sufficient
~ documentation to support a claim that its particular position is so complex or unique that it can only
be performed by an.individual with a baccalaureate or higher:degree in a specific specialty or its
equivalent. This is further evidenced by the LCA submitted by the petitioner in support of the
instant petition. Again, the LCA indicates a wage level based 'upon the occupational classification
"Accountants and Auditors” at a'Level I (entry level) wage: The wage-level of the proffered
position indicates that the beneficiary is only required to have a basic understanding of the
occupation; -that she will be expected to perform routine tasks that require limited, if any, exercise
of judgment; that she will be closely supervised and her work ‘closely monitored and reviewed for
accuracy; and that she will receive specific instructions on required tasks and expected results.

‘Without further evideénce, it.is simply not credible that the petitioner's proffered position is complex
or unique as such a posmon would likely be classified at a higher-level, such as a Level IV (fully
competent) position, requmng a 51gmf1cantly higher prevailing wage. For example, a Level IV
(fully competent) position is designated by DOL for employees who "use advanced skills and
diversified knowledge to solve unusual and complex problems.""” The petitioner reported the
offered wage for the, proffered position-as $20.87 per hour (which corresponds to a Level I wage
rate). Notably, the prevallmg wage for a Level v posmon is 51gn1flcantly higher.

The. pentloner fails to suffic1ently develop relative complex1ty or uniqueness as an aspect of the
- proffered position -of internal auditor/logistics. ~ More specifically, the petitioner failed to
~demonstrate how the-duties of the internal auditor/logistics as descnbed in the record require the
theoretical and practical appllcatlon of .a body of highly speaahzed knowledge such that-a
bachelor's or higher degree in a specific specxalty, or its equ1valent is required to perform them..
For instance, the petitioner did not submit information relevant to a detailed course of study leadmg
to a specialty degree and did not establish how such a curriculum is necessary to perform the duties
of the proffered position. While related courses may be beneficial, or even required, in performing
certain duties of the proffered position, the petitioner has failed to demonstrate how an established
curriculum of such courses leading'to a baccalaureate or higher degree in a specific specialty, or its
equivalent, is required to perform the ‘duties of the particular position here. -The petitioner has not
credibly demonstrated that this position, which the petitioner characterized in the LCA as an entry-
level position, is so complex or unique that it can be performed only by an individual with at least a
baccalaureate degree in a spec1f1c spec1alty, or its equlvalent

JThe descr1pt1on of. the dutles does no_t spec1ﬁcally 1dent1fy any tasks that are so complex or unidue
that enly a specifically degreed individual could perform them. . Thus, the record lacks sufficient

3" For addmonal information on wage levels see DOL, Employment and Trammg Administration's

"f Prevailing Wage Determination Polzcy Guidance, Nonagricultural Immigration Programs (Rev. Nov. 2009),

available on the Internet'at http://www. fore1gnlaborcen doleta. gov/pdf/Policy_Nonag_Progs.pdf.
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probative evidence to distinguish the proffered position as more complex or unique from other
positions that can be  performed by persons without at Ieast a bachelors degree in a specific
spec1alty or its equrvalent ' ey :

Consequently, as the evidence in the record of proceeding does not show that the proffered position

‘is so complex or unique that it can be performed only by a person with at least a baccalaureate
degree in a specific specialty or its equivalent, the petitioner has not satisfied the second alternative
prong of 8 C.F. R § 214 2(h)(4)(1u)(A)(2) :

The third criterion of 8 CF R. §214 2(h)(4)(r11)(A) entarls an employer demonstrating that it
normally réquires at least a bachelors degree in a specific specralty, or its equwalent for the
posmon - :

- To sat'lsfylhis criterion, the record must establish that a petitioner’s imposition of a degree requirement
is not merely a matter of preference for high-caliber candidatee but is necessitated by performance
requirements of the position. In the instant case, the record does not establish a prior history of
recruiting and hiring for the proffered position only persons with at least a bachelor’s degree in a
specific specialty, or its equlvalent

While a petitioner may believe or otherwise assert that a proffered position requires a spe01f1c»
degree, that opinion alone without corroborating evidence cannot establish the position as a
specialty occupation. Were USCIS limited solely to reviewing a petitioner's claimed self-imposed
requirements, then any individual with a bachelor's degree could be brought to the United States to
perform any occupation as long as the petitioner artificially created a token degree requirement,
whereby all individuals employed in -a particular position possessed a baccalaureate or higher
degree in the specific specialty or its equivalent. See Defensor v. Meissner, 201 F.3d at 388. In
other words, if a petitioner's. stated degree requirement is only designed to artificially meet the
standards for an H-1B visa and/or to underemploy an individual in a position for which he or she is
overqualified and if the proffered position does not in fact require such a specialty degree or its
equivalent to perform its duties, the occupation would not meet the statutory or regulatory definition
of a specialty occupatron See §. 214(1)(1) of the Act; 8 C.FR. § 214.2(h)(4)(ii) (defining the term
"specialty occupatlon")

The petitioner stated in the Form I-129 petition that it has 11 employees and that it was established
in 1992 (approximately eighteen years prior to the H-1B submission). The petitioner did not
provide the total number of people it has employed to serve in the proffered position. The petitioner
also did not submit any documentation regarding employees who previously held the position.

" Moreover, the petitioner did not submit any documentation regarding its recruiting and hiring
practices. The record is devoid of information to satisfy this criterion of the regulations. The record
does not establish a prior history of recruiting and hiring for the proffered position only persons
with at least a bachelor’s degree in a specific specialty, or its: equivalent. In fact, based on the
statement made by the petitioner with regard to its own claimed educational requirements for the
~position (i.e., the acceptance of a degree in business admmlstratlon) it is clear that a general
‘bachelor's degree is sufficient to perform the duties.
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Upon review of the record, the pet1t1oner has not provided evrdence to estabhsh that it normally
requires at least a bachelor’s degree in a specific specialty, or its equivalent, for the proffered
posmon Thus, the petitioner has not satisfied the third criterion of 8 C.FR. § 214.2(h)(4)(ii)(A).

The fourth criterion at 8 C.F.R. § 214 2(h)(4)(111)(A) requlres a petmoner to establish that the nature

of the specific duties is so specialized and complex that the knowledge required to perform them is

- usually associated w1th the attainment of a baccalaureate or higher degree in a specific specialty or
its equrvalent :

On appeal counsel clarms that the director "ignore[d] all the ev1dence provided by the petitioner."
Counsel refers to various documents, including documentatron regarding the petitioner's business
,operatlons including a lease, corporate income” tax return, copies of accounts receivable and
accounts payable, pictures of the petitioner's warehouse, a sampling of the petitioner's products, etc.
While the AAO acknowledges that the petitioner and counsel submitted such documentation;: the
'AAO observes that the petitioner and counsel failed to establish how such documents are relevant to
establishing that the nature of the spemflc duties of the proffered position is so specialized and
complex that the knowledge required to perform them is usually assocmted with the attainment of a
baccalaureate or higher degree in a specific specialty or its equlvalent In the instant case, relative
specialization and complexity have not been sufficiently developed by the petitioner as an aspect of
the proffered position. That is, the proposed duties have not been described with sufficient
- specificity to establish that they are more specialized and complex than positions that are not
usually associated with at least a bachelor’s degree in a specific specialty or its equivalent. Upon
review of the record of the proceeding, the AAO notes that the petmoner has not provided sufficient
probative evidence to satlsfy this crrterlon of the regulatlons :

Again, the AAO acknowledges that the record oprroceedin‘g contains an opinion letter from
Professor However, as previously discussed, the AAO finds that the opinion letter does not
merit probative weight towards satisfying any cfiterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) or
establishing the proffered position as a specialty occupation.

As reflected in this decision's earlier comments and findings with regard to the generalized level at
which the proposed duties are described,. the petitioner has not presented the proposed duties with
sufficient specificity and substantive content to even establish relative specialization and complexity
as distinguishing characteristics of those duties, let alone that they are at a level that would require

'* The AAO notes that it is reasonable to assume that the size of an employer's business has or could have an
. impact on the duties of a particular position. See EG Enterprises, Inc. d/b/a/ Mexican Wholesale Grocery v
Department of Homeland Security, 467 F. Supp. 2d 728 (E.D. Mich: 2006). Thus, the size of a petitioner
~ may be-considered as a component of the nature of the petitioner's business, as the size impacts upon the
_ duties of a particular position. In matters where a petitioner’s business is relatively small, the AAO reviews
the record for evidence that its operations, are, nevertheless, of sufficiént complexity to indicate that it would

- employ the ‘beneficiary in position requiring the’ theoretical and practical application of a body of highly

. specialized knowledge that may be obtained only through a baccalaureate degree or higher in a specific
specialty, -or its equivalent. Additionally, when a petitioner employs relatively few people, it may be
necessary for the petitioner to establish how the beneficiary will be reheved from performing non- qualifym g
duties. In the instant case, the petitioner stated on the Form 1-129 petition that it has eleven employees. -
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knowledge usually associated with attainment of at least a bachelor's degree in a specific specialty, .
or its equivalent. Thus, also, the proposed duties have not been described with sufficient specificity
to establish their nature as more specialized and complex than the nature of the duties of other
‘positions in the pertinent occupational category whose performance does not require the application
of knowledge requiring attainment of at least a bachelor's degree in a specific specialty or its .-
equivalent.

Moreover, the AAO also reiterates its earlier comments and findings with regard to the implication
of the petitioner's designation of the proffered position in the LCA as a Level I (the lowest of four
assignable levels). That is, the proffered position's Level I wage designation is indicative of a low,
entry-level position relative to others within the occupation, and hence one not likely -
- distinguishable by relatively specialized and complex duties. As noted earlier, DOL indicates that
Level 1 designation is appropnate for "beginning level employees who have only a basic
understanding of the occupation.” Without further evidence, it is simply not credible that the
petitioner's proffered position is one with specialized and complex duties as such a position would
likely be classified at a higher-level, such as a Level IV (fully competent) position, requiring a
sxgmﬁcantly higher prevailing wage.. As previously mentioned, a Level IV (fully competent)
position is designated by DOL for employees who "use advanced skills and diversified knowledge
to solve unusual and complex problems." 7 : .

The petltloner has - submltted 1nadequate probatlve ev1dence to satisfy thlS criterion of the
regulations. Thus, the petitioner has not established that the duties of the position are so specialized
and complex that the knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree in a specific spec1alty, or its equivalent. The AAO,

therefore, * concludes that the petitioner failed to satisfy the criterion at 8 CER.
§ 214.2()A)(D(A)S). | |

For the reasons related in the preceding discussion, the petitioner has failed to establish that it has
satisfied any of the criteria at 8 C.F.R. § 214.2(h)(4)(iii}(A) and, therefore, it cannot be found that
the proffered position qualifies as-a specialty occupatlon The appeal will be dismissed and the
petition denled for this reason.

As previously 'mentioned, ‘an application or petition that fails to comply with the technical
requirements of the law may be denied by the AAO even if the:service center does not identify all
of the grounds for denial in the initial decision. See Spencer Enterprzses Inc. v. United States, 229
F. Supp. 2d 1043, gffd, 345 F.3d 683; see.also Soltane v. DOJ 381 F.3d 145 (noting that the AAO
- conducts appellate review on a de novo basis).

Moreover, when the AAO denies a petition on multiple altematwe grounds, a plaintiff can succeed
“on a challenge only if it shows that the AAO abused its dlscrenon with respect to all of the AAO's

enumerated grounds. See Spencer Enterprzses, Inc V. Umted States 229 F. Supp. 2d at 1043, aff'd.
345F.3d 683 . \ ;
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The petition will be denied for the above.stated reasons, with each considered as an independent and
alternative basis for denial."’ In visa petition proceedings, the burden of proving eligibility for the
benefit sought remains entirely with the petmoner Sectlon 291 of the Act, 8 US.C. § 1361. Here,
that burden has not been mct

ORDER:  The appeal is disrﬁisséd. The petition is denied.

o S

2 As previously dlscussed: the: AAO conducts appellate review o a de novo basis. See Soltane v. DOJ, 381
F.3d 145. However, as the appeal is dismissed for the reasons discussed above, the AAO will not further
discuss the addmonal issues and deficiencies that it observes in the record of proceedmgs '



