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DISCUSSION The service center director denied the nommmrgrant visa petition: The matter is .
now on appeal before the Adm1n1strat1ve Appeals Office (AAO). The appeal will be dismissed.
The pet1t1on will be demed "

The pet1t1oner subm1tted a Petrtlon for Nommmrgrant Worker (Form I-129) to the Vermont Servrce ;
Center on December 14, 2010. - In'the Form I-129 visa petition, the petitioner describes itself as a
* computer consulting, software development company established in 2001. In order to employ the .
beneficiary in what it designates as a programmer analyst position, the petitioner seeks to classify
him as a non1mm1grant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of
, the Immigration and Natlonahty Act (the Act) 8 U. S C.§ 1101(a)(15)(H)(1)(b)

The director denied the pet1t1on on June 24, 2011, finding that the petitioner failed to establish a
"valid employer-employee relationship, [the petitioner does] not'meet the definition of. a United States
employer as defined at 8 C.F.R. § 214.2(h)(4)(ii)." On appeal, counsel asserts that the director’s basis
for denial of the petition was erroneous and contends that the petitioner satisfied all evidentiary
requirements. - In support of this assertion, the petitioner and counsel submitted a brief and
- additional ev1dence »

The record of proceeding before the AAO contains: (1) the petltloner s Form I-129 and supporting
documentation; (2) the director’s request for evidence (RFE); (3) the response to the RFE; (4) the:
director’s. denial letter; and (5) the Form I-290B and supporting - documentation. The AAO
revrewed the record in 1ts entlrety before i 1ssu1ng its decision.

For the reasons that w1ll be dzscussed below, 'the AAO agrees that the petitioner has fa1led to
establish e11g1b111ty for the benefit sought. Accordingly, the director's decision will not be disturbed.
: The appeal will be drsmrssed and the petrtlon will be demed

Later in thls decrs1on the AAO will also address two addmonal ‘independent grounds, not identified
by the director’s decision, that the AAO finds also preclude approval of this petition. Specifically,
beyond the decision of the director, the AAO finds that the petitioner (1) failed to establish that the
 proffered position quahﬁes as a specialty occupation in accordance with the applicable statutory and
regulatory provisions; and (2) failed to’ establish ‘that the beneficiary is qualified to serve in a
specialty occupation position. For these additional reasons, the petition may not be approved, with
each considered as an independent and alternative basis for denial. :

-In this matter, the petitioner stated in .the Form I-129 that it is a computer co'ns‘ulting, software
~development company and seeks the beneficiary’s services as a,programmer analyst. In a support
‘ letter dated December ¥y 2010 the petmoner stated the followmg regardmg the proffered position:

We hereby conﬁrm [the beneﬁcrary] a software professronal with experience in
areas of our concem w1ll work as-a team member ass1stmg in software development

" The AAO conducts appellate review-on a de novo baSlS See Soltane v. DOJ 381 F.3d 143 l45 (3d Cll‘
2004) '
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programming. and be responsible for the customization and development of [the
petitioner's] software. [The beneficiary] will work as part of the
technical team for converting project specifications and statements of problems to
detailed logical flow charts for coding using various software and develop and write
programs for customization. He will be involved in analyzing technical needs and
debugging support for the specialized programming needs to suit multiple hardware
environments. He will assist as part of .the team to resolve technical problems
requiring good judgment and creat1v1ty in developmg software and programming
alternatives.

" In the letter of support, the petltloner d1d not state its spec1flc academlc requirements for the
proffered position. However, the petitioner claimed that it has "never hired anyone for position
[sic] and job duties similar to the present with less than a baccalaureate degree or equivalent in
computer science or engineering or a closely related field." The petitioner continued by stating that
its "entire computer professional staff has at least a bachelor's degree or equivalent in computer
science or engmeermg ora closely rélated field."

In support of the petmon .the petltloner prov1ded a description of _ 5 which the
petitioner described as "the current project that the beneficiary will work." The petitioner also noted
that it is "constantly enhancing and -upgrading [its] products and commg out with new versions that
requlre technical support usmg software knowledge :

The petitioner submitted a Labor Condition Application (LCA) in support of the instant H-1B
petition. The AAO notes that the LCA designation for the proffered position corresponds to the
occupational classification of "Computer-Programmers" — SOC (ONET/OES Code) 15-1021. The
petitioner designated the proffered position as a Level I (entry) position. The AAO notes that in the
Form 1-129 and the LCA, the petitioner indicated that the beneficiary would work on an in house
prolect at the petltloner s business locatlon in Edison, New J ersey ?

The dlrector found the initial ev1dence 1nsufﬁc1ent to establlsh eligibility for the benefit sought, and
issued an RFE on March 30, 2011. The director outlined the evidence to be submitted. The AAO -
notes that the director specifically requested the petitioner submit probative evidence to establish
specialty occupation work is available for the entire requested H-1B validity period.

The petitioner and counsel responded to the RFE by resubmitting the previously provided evidence
along with a few additional documents. In ‘a letter dated May 10, 2011, counsel stated, "In
evaluating the likelihood. that there is actually work for the position and seek [sic] documents that
are reasonably attainable with the track record of the Petitioner-Company having in-house projects
supports that‘actual work is available fof the Beneficiary." .

In response to the RFE, ithe petmoner stated in a letter dated May 10, 2011, the following regarding
the need for the beneﬁcmry $ services: _ : .

‘ Because [the petitioner] had - decided that the key development éreas, related
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technical enhancement, further critical customization and adding new modules be
completed from our Edison, NJ office, based on the current projection, we believe a
team size of at least 30+ software professionals is required to successfully execute

_ this project in the next three years. It is important to consider we staff our projects as
deemed necessary to achieve the desired goals. Specifically our need for a
Programmer Analyst for [the beneficiary] is based on the fact that we need additional
professional staff for the timely completion of our IT projects. Thus we have work
available [for the beneﬁcrary] until 01/02/2014. .

" The director determinéd that the petitionerf did not "demonstrate a valid employer-employee
‘relationship, [the petitioner does] not meet the definition of a United States employer as defined at
- 8 C.FR. §214.2(h)(4)(ii)." The director denied the petition on:June 24, 2011. Counsel for the
petitioner submitted an appeal of the denial of the H-1B petition. '

The AAO will first discuss some findings that are material to this decision’s application of the H-1B
statutory and regulatory framework to the proffered posmon as descrrbed in the record of
proceeding. < : :

When determrnmg whether a petltroner has estabhshed eligibility for the benefit sought for an H-1B
petition, the AAO must. look at the nature of the busmess offering the employment and the
description of the specific duties of the posmon as it relates to the particular employer. To ascertain
the intent of a petitioner, USCIS must look to the Form I-129 -and the documents filed in support of
the petition. It is only in this manner that the agency can determine the exact position offered, the’

location of employment, the proffered wage, et cetera. Pursuant to 8 C.F.R. § 214.2(h)(9)(i), the - '

director has the responsibility to consider all of the evidence submitted by a petitioner and such
other evidence that he or she may independently require to assist his or her adjudication. Further,
the regulation at 8 C.F. R. § 214. 2(h)(4)(iv) provrdes that "[a]n H-1B petition mvolvmg a specialty
occupation shall be accompanied by [dJocumentation . . . or any other required evidence sufficient
to establish . . . that the services the beneﬁc1ary is to perform are in a specialty occupatron

The regulatlons at 8 C.FR. §§ 103 2(b)(8) and . 214 2(h)(9)(1) provide -the director broad
discretionary authority to require such evidence as’ contracts and itineraries to establish that the
services to be performed by the beneficiary will be in a specialty.occupation during the entire period
- requested in the petition. A service center director may issue an RFE for evidence that he or she
may independently require to assist in ‘adjudicating an H-1B petition, and his or her decision to
approve a petition must be based upon consideration of all of the evidence as submitted by the
_petitioner, .both mltrally and in response to any RFE that ‘the dlrector may issue. See 8 C.F.R.
§ 214.2(h)(9). - *

W1th the RFE, the director notrfled the petltloner that additional documentation was requlred to
establish that the present petition meets the criteria for H-1B- classification. On appeal, counsel
‘asserted that an RFE "is most appropriate when a particular piece or pieces of necessary evidence
are missing but it is-unacceptable to issue an RFE for a broad range of evidence-a 'broad brush’
" RFE-which overburdens customers, over-documents’the file and wastes examination resources . .
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through the review of unnecessary, duplicative of irrelevant documents.” The AAO finds that, in
- the context of the record of proceeding as it existed at the time the RFE was issued, the request for
additional evidence was appropriate under the above cited regulatlons not only on the basis that it
" was required initial evidence, but also on the basis that it was material in that it addressed the
petitioner’s failure to ‘submit documentary evidence substantlatmg the petitioner’s claim that it had
H-1B cahber work for the benef1c1ary for the entire perlod of employment requested in the petition.

" Moreover, the AAO notes that wrth the appeal the petltroner and counsel have submitted additional
evidence. With regard to the documentation submitted on appeal that was encompassed by the
director's RFE, the AAO notes that this evidence is outside the scope of the’ appeal The regulations
indicate that the petitioner shall submit additional evidence as the director, in his or her discretion,

- may deem necessary in the adjudication of the petition. See 8 C.F.R. §§103.2(b)(8); 214.2(h)(9)(i).
The purpose of the request for evidence is to elicit further information that clarifies whether

eligibility for the benefit sought has been established, as of the time the petition is filed. See

8 C.F.R. § 103.2(b)(1), (8), and (12). The failure to submit requested evidence that precludes a -

material line of inquiry shall be grounds for denymg the petition. 8 C.F.R. § 103.2(b)(14).

It must ﬁrst be noted that where, as here a petmoner has been put on notice of a deficiency in the ‘

evidence and has been given an opportunity to respond to that deficiéncy, the AAO will not accept
evidence offered for the first time on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); -
see also Matter of Obaigbena, 19 1&N Dec. 533 (BIA 1988). If the petitioner had wanted the
submitted evidence to- be .considered, it should- have submitted the documents with the initial '
petition or in-response to the director's request for evidence. Id. The petitioner has not provided a
valid reason for not previously submitting the evidence. - Under the circumstances, the AAO need
not and does not consider the sufficiency of the evidence submitted for the first time on appeal.

Further, in the appeal, counsel states that the "standard to be met by the Petitioner is preponderance
of evidence which means that the matter be asserted is more likely than not to be true and filings are
not required to demonstrate -eligibility beyond reasonable doubt." - With respect to the
preponderance of the evidence standard Matter of Chawathe 25 I&N Dec. 369 375-376 (AAO
2010) states in pertinent part the following:

Except where a different standard is spec1f1ed by law a petltloner or apphcant in
- administrative immigration proceedings must prove by a preponderance of evidence
that he or she is eligible for the benefit sought. '

% * x
The "preponderance of the evidence" standard requires that the evidence demonstrate

‘that the applicant’s claim is "probably true,” where the determination of "truth" is
made based on the. factual circumstances of each mdrvrdual case.
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Thus, in adjudicating the appli’catioh pursiidnt to the preponderance of the evidence
standard, the director must examine each piece of evidence for relevance, probative

: value, and credibility, both individually and within the context of the totality of the
evidence, to determme whether the fact to be proven is probably true.

Even if the dlrector has. some doubt as.to the truth, if the petltloner submits relevant,
probatlve and credrble ev1dence that leads the director to believe that the claim is

"more likely than not" or "probably" true, the applicant or petitioner has satisfied the
standard of proof. See INS v. Cardoza-Foncesca, 480 U.S. 421, 431 (1987)
(discussing "more likely than not" as a greater than 50% chance of an occurrence
taking place). If the director can \articuldte a material doubt, it is appropriate for the
director to either request additional evidence or, if that doubt leads the director to
believe that the claim is probably not true; deny the application or petition.

Thus, in adjudicating the petition pursuant to the preponderance.of the evidence standard, U.S.
Citizenship and Immigration Services (USCIS) examines’ each piece of evidence for relevance,
probative” value, and credibility, both individually and within the context of the totality of the
- evidence, to determine whether the fact to be proven is probably true. In the appeal, counsel asserts
that the petitioner has provided "hundreds [of] pages of evidence." However, the AAO reminds
counsel that the volume of documents (some of which may, for example, not be relevant to this
matter) is not the determining factor in establishing eligibility:for the benefit sought. Rather, the
petitioner must submit relevant, probative, and credible evidence to establish that the claim is "more
likely than not" or "probably" true. The "preponderance of the evidence" standard does not relieve
the petitioner from satisfying the basic evidentiary requiréments set by regulation. The standard of
proof should not be confused with the burden of proof. Specifically, the petitioner bears the burden
of establishing eligibility for the benefit sought. A petitioner must establish that it is eligible for the
requested benefit at the time of filing the petition. In visa petition proceedings, the burden of
proving -eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the
- Act, 8:U.S.C. § 1361. As will be dlscussed that burden has not been met.

The issue before the. AAO is whether the petmoner has estabhshed that it quahfles as a United States

employer with standing to file the instant petition in this matter and that it will be a "United States

- employer" having an "employer-employee relationship” with the beneficiary as an H-1B temporary
“employee" in accordance with the applicable statutory and regulatory provisions.

~Section 1_01(a)(15)(H)(i)(b) of the Act deﬁnes an H—‘lB nonirnmigrant in pertinent part as an alien:

- subject to_ section 212(])(2) who is coming temporarily to the - Umted States to
. perform services . . . in a specialty occupation described in section 214(i)(1) . . ., who
meets the requ1rements for the occupation specified in section 214(i)(2) . . and with
(respect to whom the Secretary of Labor determines and certifies to the [Secretary of
Homeland Security] that the intending employer has ﬁled wrth the Secretary [of

~ Labor] an application under sectlon 212(n)(1)
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"Unlted States employer" is defined in the Code of Federal Regulatlons at 8 C F.R. § 214 2(h)(4)(ii)
-as follows:

'United States employer means a person firm, corporation,. contractor or other
association, or organization in the United States which:

a - Engages a person to work within the United StateS"

2) Has an employer-employee relationship with respect to- employees
: under this part, as_indicated by the fact that it may hire, pay, fire,
supervise,.or otherwise control the work of any such employee; and

.(3) Has an Internal Revenue Service Tax identification number.

The record is not persuasive in establlshmg that the petmoner will have an employer- employee
relationship with the beneﬁcw:y

Although "United States.employer" is defined in the regulations at 8 C.F.R. § 214.2(h)(4)(ii), it is noted
that the terms "employee" and "employer-employee relationship" are not defined for purposes of the -
H-1B visa classification. Section 101(a)(15)(H)(i)(b) of the Act indicates that an alien coming to the
United States to perform services in a specialty occupation will have an "intending employer" who will
file a Labor Condition Application with the Secretary of Labor pursuant to section 212(n)(1) of the
Act, 8 US.C. § 1182(n)(1) (2012). The intending employer is described as offering full-time or part- °
time "employment” to the H-1B "employee." Subsections 212(n)(1)(A)(i) and 212(n)(2)(C)(vii) of the
Act, 8 US.C. § 1182(m)(1)(A)(), (2)(C)(vii) (2012) Further, the regulations indicate that "United
States employers” must file a Petition for a Nonimmigrant Worker (Form 1-129) in order to classify
aliens as H-1B temporary "employees.” 8 C.F.R. § 214.2(h)(1), (2)1)(A).- Finally, the definition of
"United States employer” indicates in its second prong that the petitioner must have an "employer-
employee relationship” with the "employees urider this part," i.., the H-1B beneficiary, and that this
relationship be evidenced by the employer's ability to "hire, pay, fire, supervise, or otherwise control
- the work of any such employee." 8 C.F.R. § 214.2(h)(4)(ii) (defining the term "United States
employer").

Neither the legacy Immigration and Naturalization Service ("INS") nor USCIS defined the terms
"employee" or "employer-employee relationship” by regulation for purposes of the H-1B visa
classification, even though the regulation describes H-1B beneficiaries as being "employees” who must
have an "employer-employee relationship” with a "United States employer." Id. Therefore, for
purposes of the H-1B visa classification, these terms are undefined.

‘The United States Supreme Court has determined that where federal law fails to clearly define the term

"employee,” courts should conclude that the term was "intended to describe the conventional master-
servant relatlonshlp as understood by common-law agency doctrine." ‘Nationwide Mutual Ins. Co. v.
* Darden, 503 U.S. 318, 322-323 (1992) (hereinafter "Darden") (quotmg Community for Creative Non-
Vlolence v. Reid, 490 U.S. 730 (1989)). The Supreme Coun stated:
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"In determining whether a hlred party is an’ employee under the general common
*'law of agency, we consider the hiring party's right to control the manner and means
* by which the product is accomplished. Among the- other factors relevant to this |
_ inquiry are the skill required; the source of the instrumentalities and tools; the
location of the work; the duration of the relat1onsh1p between the parties; whether
~ the hiring party* has the right to assign additional projects to the hired party; the
“extent of the hired party's discretion over when and how long to work; the method .
~ of payment; the hired party's role in hiring and paying assistants; whether the work
" is part of the regular business of the hiring party; whether the hiring party is in
_business; the prov1s1on of employee beneﬁts and the tax treatment of the htred
party_" : v .

Darden, 503 U.S. at 323-324 (quoting Community for Creative Non-Violence v. Reid, 490 U.S. at 751-
752); see also Clackamas Gastroenterology Associates, P.C. v. Wells, 538 U.S. at 440 (hereinafter
"Clackamas"). As the connnon-lélw test contains "no shorthand formula or. magic phrase that can be
- applied to find the answer, . ... all of the incidents of the.relationship must be assessed and weighed
> with no one factor being dec1s1ve " Darden, 503 U.S. at 324 (quoting NLRB v. United Ins Co. of
'Amertca 390 U.S. 254, 258 (1968)).

In this- matter, the Act does not exhibit a 1eg1slat1ve intent to extend the deﬁnmon of "employer" in
section 101(a)(15)(H)(1,)(b)‘ of the Act, "employment” in section 212(n)(1)(A)(i) of the Act, or
employee in section 212(n)(2)(C)(vii) of the Act beyond the traditional common law definitions. See
generally 136 Cong. Rec. S17106 (daily ed. Oct. 26, 1990); 136 Cong. Rec. H12358 (daily ed. Oct. 27,
1990). On the contrary, in the context of the H-1B visa classification, the regulations deﬁne the term_.
"United States employer" to be even more restncttve than the common law agency definition.”

2 Whlle the Darden court consxdered only the defmmon of ' "employee" under the Employee Retlrement
Income Security Act of 1974 ("ERISA") 29 U.S.C.. § 1002(6), and did not address the definition of

"employer,” courts have generally refused-to extend the common law agency definition to ERISA's use of
employer because “the definition of 'employer' in ERISA, unlike the definition of 'employee,' clearly
indicates legislative intent to extend the definition beyond the traditional common law definition." See, e.g.,
Bowers v. Andrew Weir Shipping, Ltd., 810 F. Supp. 522/ (S.D.N.Y. 1992) aff'd, 27 F.3d 800 (2nd Cir.), cert.
" denied, 513 U.S. 1000(1994)

' However in this matter, the Act does not eXhlblt a legislative intent to extend the definition of 'employer” in
section 101(a)(15)(H)(i)(b) of the Act, "employment" in section 212(n)(1)(A)(i) of the Act, or "employee” in
section 212(n)(2)(C)(vii) of the Act beyond the traditional common law definitions. Instead, in the context
of the H-1B visa classification, the term "United States employer was defined in the regulations to be even
more restrictive than the common law agency definition: A federal agency's interpretation of a statute whose
administration is entrusted to it'is to be accepted unless Congress has spoken directly on the issue. See
Cheyron, U. SA Inc. v. Natural Resources Defense Counczl Inc., 467 U.S. 837, 844-845 (1984).

- The regulatory deflmtlon of "United States employer” requnres H-1B employers to have a tax identification
- number, to employ persons in the Umted States, and to have an "employer-employee relationship” with the
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Specifically, the regulatory definition of "United States employer" requires H-1B employers to have a
tax, identification number, to engage a person to work within the United States, and to have an
"employer-employee relatlonsh1p" with the H-1B "employee." 8 C.F.R. § 214.2(h)(4)(ii). Accordingly,
the term "United States employer” not only requires H-1B employers and employees to have an
"employer-employee relationship” -as understood by common-law agency doctrine, it imposes
additional requirements of having a tax identification number and to employ persons ‘in the United
States. The lack of an express expansion of the definition’ regardmg the terms “"employee" or
"employer-employee relat1onsh1p combined with the agency's otherwise generally circular definition
of United ‘States employer in 8 C.F.R. § 214.2(h)(4)(ii) indicates that the regulations do not intend to
extend the definition beyond "the traditional common law définition" or, more importantly, that
construing these terms in this manner would thwart congressional des1gn or lead to absurd results cf.
Darden, 503 U.S. at 318- 319

Therefore in the absence of an express congressional intent to impose broader definitions, both the

"conventional master-servant relationship as understood by common-law agency doctrine” and the
Darden construction test apply to the terms employee and "employer-employee relauonshlp as used
in section 101(a)(15)(H)(1)(b) of the Act, section 212(n) of the Act, and 8 C.F.R. § 214. 2(h).*

H-1B "employee " 8 CFR. § 214. 2(h)(4)(u) Accordmgly, the term "United States employer not only
requires H-1B employers and employees to have :an "employer- employee relationship"” as understood by
common-law agency doctrine, it imposes additional requirements of having a tax identification number and
to employ persons in the United States. The- lack of an express expansion of the definition regarding the
terms "employee,” "employed;" "employment” or "employer-employee relationship” indicates that the
regulations do .not intend to extend the definition beyond "the traditional common law definition."
Therefore, in the absence of an intent to impose .broader definitions by either Congress or USCIS, the
"conventional master-servant relationship as understood by common-law agency doctrine," and the Darden
construction test, apply to the terms. "employee," "employer-employee relationship," "employed,” and
"employment” as used in section 101(a)(15)(H)(i)(b) of the Act, section 212(n) of the Act, and 8 C.F.R. §
214.2(h). That being said, there are instances in the Act where Congress may have intended a broader
~application of the term "employer" than what is encompassed in the conventional master-servant
relationship. See, e.g., section 214(c)(2)(F) of the Act, 8 U.S.C. § 1184(c)(2)(F) (referring to "unaffiliated
employers” supervising and controlling L-1B intracompany transferees having specialized knowledge);
section 274 A of the Act 8 U. S C.§ 1324a (referring to the employment- of unauthorized aliens).

" on

3 To the extent the regulatlons are amblguous with regard to the terms employee or "employer-employee
relationship,” the agency's interpretation of these terms should be found to be controlling unless "'plainly
erroneous or-inconsistent with the regulation." Auer v. Robbins, 519 U.S. 452, 461 (1997) (citing Robertson
v. Methow Valley Citizens Council, 490 U.S. 332, 359, 109 S.Ct.. 1835, 1850, 104 L.Ed.2d 351 (1989)
‘(quoting Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414, 65 S.Ct. 1215, 1217, 89 L.Ed. 1700
(1945)). ,

* That said, there are instances in the Act where Congress may have .intended a broader application of the
term "employer" than what is encompassed in the conventional master-servant relationship. See, e.g., section
214(c)(2)(F) of the Act, 8 U.S.C. § 1184(c)(2)(F) (referring to "unaffiliated employers" supervising and
controlling L-1B intracompany transferees having specialized knowledge); section-274A of the Act 8 US.C.
§ 1324a (referrmg to the employment of unauthorrzed alrens) : s
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In considering whether or not one will be an "employee" in an "employer-employee relationship” with
‘a "United States employer" for purposes of H-1B nonimmigrant petitions, USCIS must focus on the
common-law touchstone of "control." Clackamas, 538 U.S. at 450; see also 8 C.F.R. § 214.2(h)(4)(ii)
(defining a "United States employer" as one who "has an employer-employee relationship with respect
to employees under this part, ds indicated by the fact that it may hire, pay, ﬁre supervise, or otherwrse :
control the work of any such employee " (emphasrs added)).

The factors indicating that a worker is or will be an employee of an "employer" are clearly delineated

in both the Darden and Clackamas decisions. Darden, 503 U.S. at 323- 324; Clackamas, 538 U.S. at

445, see also Restatement (Second) of Agency § 220(2) (1958). Such indicia of control include when,

“where, and how a worker performs the- job; the continuity of the worker's relationship with the
employer; the tax treatment of the worker; the provision of employee benefits; and whether the work
performed by the worker is part of the employer's regular business. See Clackamas, 538 U.S. at 445;
see also New Compliance Manual, Equal Employment ‘Opportunity Commission, § 2-III(A)(1)
(adopting a materially identical test and indicating that said test was based on the Darden decision); see
also Defensor v. Meissner, 201 F.3d 384, 388 (S5th Cir. 2000) (determining that hospitals, as the
recipients of beneficiaries’ services, are the "true employers" of H-1B nurses under 8 C.E.R. § 214.2(h),
even though a'medical contract service agency is the actual petitioner, because the hospitals ultimately
hire, pay, fire, supervise, or otherwise control the work of the beneficiaries). ‘

It is important to note, however, that the factors listed in Darden and Clackamas are not exhaustive and
must be evaluated on a case-by-case basis. Other aspects of the relationship between the parties
relevant to control may affect the determination of whether an employer-employee relationship exists.
Furthermore, not all or even a majority of the listed criteria need be met; however, the fact finder must
weigh and compare a combination of the factors in analyzing the facts of each individual case. The
determination must be.based on all of the circumstances in the relationship between the parties,
regardless of whether the parties refer to it as an employee or as an independent contractor relationship.
See Clackamas, 538 U S.at. 448 449; New Comphance Manual at § 2 III(A)(I)

Furthermore when examining the factors relevant to deterrmmng control, USCIS must assess and
weigh each actual factor itself as it exists or will exist and not the claimed employer's right to influence
or change that factor, unless specifically provided for by the common-law test. See Darden, 503 U.S.
at 323-324. ‘For example, while- the assignment of additional projects is dependent on who has the
right to assign them, it is the actual source of the instrumentalities and tools that must be examined, not
who has the right to provide the tools required to complete an assigned project. See id. at 323..

Lastly, the "mere existence of a document styled 'employment agreement™ shall not lead inexorably to
the conclusion that the worker is an émployee. Clackamas, 538 U.S. at 450. "Rather, . . . the answer to
whether [an individual] is an employee depends on "all of the incidents of the relationship . . . with no -
one factor being decrslve " Id. at 451 (quotmg Darden, 503 U.S. at 324).

Applying | the Darden and Clackamas tests to this matter, the petltloner has not established that it
will be a "United States employer" having. an "employer-employee relationship" w1th the
beneficiary as an H-1B temporary ' employee :
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For H-1B clas31ﬁcatlon the petmoner is requlred to submit’ written contracts between the petitioner
and the beneficiary, or if there is no written agreement, a' summary of the terms of the oral
agreement under which the benef1c1ary will employed. See 8 C.F. R. § 214. 2(h)(4)(1v)(A) and (B)
In the instant case, the record does not contaln a written agreement.

The AAO observes that on the Form I-129 petition and in the letter of support, the petitioner stated
that the beneficiary would be paid $60,000 per year. The petitioner claims that the beneficiary "will
be provided medical insurance and benefits as per standard policy for all our employees."
However, a substantive determination cannot be inferred regarding these "benefits" as no further
‘information regarding the plans, including eligibility requirements, was provided to USCIS.

In the Form I-129, the petitioner indicated that it is a computer consulting, software development
company. In the support letter dated December 1, 2010, the petitioner stated that the beneficiary
would work as a team member on the petitioner's software. However, upon review
of the record, the AAO finds that the petitioner has provided inconsistent information regarding the
actual work that the beneficiary will perform to establish eligibility for this benefit. That is, the
petitioner failed to substantiate aviable on-going project that has H-1B caliber work for the
beneficiary for the perlod of employment requested in the petition. ‘

In the mstant case, . the record lacks sufﬁc1ent information about the work to be performed and the
beneficiary's specific role in the project(s). This is exemplified by the petitioner's job descrlptlon of
the duties of the proffered position. The petitioner's description is generalized and generic in that
the petitioner fails to convey either the substantive nature of the work that the beneficiary would
actually perform, ‘any particular body of highly specialized knowledge that would have to be
theoretically and practlcally applied to perform it, or the educational level of any such knowledge
that may be necessary. The responsibilities for the proffered position contain generalized functions
~ without providing sufficient information regarding the particular work, and associated educational
- requirements, into which the duties: would manifest themselves in their day-to-day performance.
Furthermore, the petitioner did not. provide probative evidence ‘substantiating the job duties and
responsibilities of the proffered position. The abstract, speculative level of information regarding
the proffered position and the duties comprising it is exemplified by the phrases "assisting in
software development, programmmg" "work as part of the technical team"; "be involved in
analyzing technical needs and debugging suppoit"; "assist as part of the team to resolve technical
A problems " (Emphasis added. ) ‘

' Notably, the statements fail to estabhsh the beneflclarys actual responsibilities, and they do not

include any details regarding-the specific tasks that the beneficiary will perform. The petitioner
‘repeatedly states that the beneficiary will "assist" in various tasks, but fails to. sufficiently define
- how this translates to specific duties and responsibilities as the phrase "assist" does not delineate the
actual work the beneficiary will perform. The petitioner does not explain the beneficiary's spemflc
role (“assist[ing]").." Moreover, the' petitioner reports that the beneficiary will "be involved in"
* certain tasks and "work as part of the. technical team." These phrases, as so generally described,
also do not illuminate the substantive application of knowledge involved or any particular
~ educational attainment associated with.such application. To the extent that they are described by the .
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petltloner the AAO finds, the proposed ‘duties do not provide a sufficient factual basis for conveying
the substantive matters that would engage the beneﬁ01ary in the actual performance of the proffered
position for the entire three-year period requested. The petitioner has failed to provide sufficient
details regarding the nature and scope of the beneficiary’s employment or substantive evidence
regarding the actual work that the beneﬁc1ary would perform.

~As previously r’nentioned, in the support letter, the petitioner described as "the
current project that the beneficiary will work," noting that it is "constantly enhancing and upgrading
[the] products and coming out with new versions that require technical support using software
'knowledge." The petitioner claims that this "product is being used by customers," but asserts that it
"need[s] to upgrade the product and further customize it to meet the additional
demands/requirements of the industry i in the US and customized need of client.” On appeal, counsel
and the petitioner repeatedly claim "even when a product is launched in [a] different country the US
entity still needs to upgrade the product and further customize it to meet the additional
.demands/requrrements of the mdustry i the US and customrzed need of US client."

The AAO notes that the record contains several documents regarding On appeal
the petitioner states "it is important to understand that not all products will have hundreds of news
articles published, especially when they are at-development stage." The petitioner further claims
“there are times when a company is initially satisfied, until they clear all bugs in the product, with a
limited client response to effectively analyze its plans and be sure fo do everything possible to
successfully implement its commitments." However, the record does not contain probative
evidence establishing the petltroners development plans or client response to the product to
substantiate that there is an-ongoing project at the petitioner's business location to upgrade and
customize . The petitioner did not submit any contracts or agreements between the
petitioner and clients that mention the product or establish customers of the product. -

While the petitioner claims that the beneficiary will be assigned to a project on , the
petitioner also repéatedly emphasizes that it has ongoing projects. In the support letter, the
petitioner states that it is "constantly negotiating for new assignments, thus [they] have multiple
open positions for specialized skill set.” With ‘the initial petition. the petitioner and canncel
submitted a Statement of Work (SOW) with .
which the petitioner claimed was ‘submitted to document that it is "executing the project in house
from [its] Edison, NJ.office." In a letter dated Mav 10 2011 tha natitinnar atatan "We want to,
clarify that our contract with Statement of
Work which is still being executed 1n house was filed to document that we are actively working on
multlple prolects and this pro_|ect spemfrcally uses - ‘

)

: 'Upon review of the referenced SOW the AAO notes that the document does not support the

petitioner's ‘claims. More speaﬁcally, the contract with indicates that the tentative’
project dates were from. February 1, 2010 to April 4, 2011.. The petitioner did not submit any
evidence from establishing that the project was extended. Moreover, the document does
not reference and there is no indication that the "project specifically uses

Importantly, the contract indicates that the petitioner's "work will be performed from
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[the petitioner's] offshore center in Chennai, India while using collaboration technologies to
communicate with the team in northern California with no planned travel to either side."
Thus, the contract specifically states that the work to be performed by the petitioner for this project
will occur in another country, not "in house" at the petitioner's Edison, New Jersey location in the
United States.  Moreover, the contract includes contact information for two of the petitioner's
representatives, both of whom provided addresses in India. - The AAO observes that the SOW
contains a.list of the major roles for the project. For the petitioner, the following roles are listed:
Project Sponsor/Business Owner; Project Manager; Lead Architect; Technical Architect; Project
Coordinator/Technical Lead; Developer; and Test Engineer. The agreement does not include the
proffered position "Programmer Analyst." The AAO observes that there is no evidence that the .
beneficiary would be employed on this project involving in the United States, India or
any other location. Furthermore, there is no e_:v,idence that the agreement between the petitioner and

was amended, or that the parties created an addendum or other agreement specifying
additional or different terms. Contrary to the petitioner's claim, the SOW does not establish that the .
petitioner ‘has secured work or has any ongoing in house projects in the United States. When a
petition includes numerous errors and discrepancies, those inconsistencies will raise serious
concerns about the veracity of the petitioner's assertions. Doubt cast on any aspect of the
petitioner's proof may undermine the reliability and sufficiency of the remaining evidence offered in
support of the visa petition. Matter of Ho, 19 1&N Dec. 582, 591 (BIA 1988).

Further, the pétitiqncr stated the follbwing in response to the RFE:

We had previously provided details of the in-house project concerning details of the
to show .the in-house work being available for the beneficiary to
work as a Programmer Analyst. We have attached the literature including the
analysis and case study, etc. that we believe you will find to be self
explanatory. ' ‘ : ’

Notably, the petitioner and -counsel repeatedly state that the evidence is "self-explanatory.”
However, the AAO observes that the mentioned case study and product review articles are not
evidence of viable employment for the beneficiary. The case study describes several projects that
the petitioner claims to have completed or is.working on, and lists the key results expected or
achieved in-the projects. The product review articles describe and advertise '
capabilities. The documentation does not substantiate the petitioner's assertion-of "in-house work
being available for the beneficiary to work as a Programmer -Analyst.” None of the documents
establish that the beneficiary would be employed on any particular projects.

The petitioner and counsel also submitted documents regarding a which the
‘petitioner claims is a "software product of which is currently being used by the Dubai
-Immigration and Naturalization Department (DNRB). is a subsidiary of [the petitioner]").
The petitioner continues by stating that is a leader in mobile banking and commerce
solutions in Dubai. The petitioner also states that. "[t]his is to document that [the petitioner is]
actively working on multiple projects.” | ’ -
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On appeal, the petltloner refers to as a project "that the beneficiary can also work
in-house" and.that the petitioner "1s turther customlzmg the product to meet the
"requirements of potential banking industry customers in the U.S." However, the AAO notes that
there is no evidence to substantiate that this product is being further customized or that the
petitioner has any in house projects involving the product.” The petitioner claims that it is "actively
working on building a team that can do the required development, customization and meet the
necessary security standards of the US banks to have this product effectively work in the US mobile
environment and satisfy the necessary standards." However, the petitioner does not provide
evidence to substantiate the necessary security standards or provide plans or work statements to
demonstrate development and customization projects for the: product at its Edison, New Jersey
location (or any other location) in the United States. The documents submitted explain the
capabilities of and appear to be marketing materials for the product, but do not
support the petitioner's claims that it is being further developed and customized by the petitioner
and that the petitioner has secured an ongoing project involving the product in the United States.

Moreover, the petitioner has not established that such a project would utilize the beneficiary's
services and would entail H-1B calxber work for the beneﬂc1ary for ‘the perlod of employment
requested in the petition. : ‘

A key element in this matter is who would have the ab111ty to hire, fire, superwse or otherwise
control the work of the beneficiary for the duration of the H-1B petition. The record of proceeding
prov1des limited information on this issue. For example, the petitioner repeatedly states that the
"staffing of [its] projects is generally within the discretion of the company." However, this is’ a
vague and general statement, and the petitioner does not provide any further clarification on the
matter. In the appeal, the petitioner claims it will "supervise and otherwise control [the
beneficiary's] work and selection of work site and employment with [the petitioner] for the duration
of his H-1B status with the petitioner]." It is not sufficient to establish eligibility in this matter for
the petitioner to merely claim that it will be responsible for hiring, firing, supervising, and
controlling the employment. That is, the petitioner has failed to provide sufficient details or submit
probative evidence substantiating its claims. In the instant case, there is insufficient evidence of
employer-employee relationship for the entire period specified in the petition. The submitted
* documents do not substantiate the services to be performed, do not cover the entire period of
requested employment; and do not establish the, existence of projects or specific work for the
beneficiary at the time of filing. Without full disclosure of all of the relevant factors or sufficient
corroborating evidence to support the pétitioner’s claims, the AAO is unable to find that the
requisite employer-employee relationship will éxist between the ﬁpetitioner and the beneficiary.

For an H-1B petition to be granted, the petitioner must provide sufficient evidence to establish that
it will employ the beneficiary in-a'specialty occupation position. - USCIS regulations affirmatively
. require a petitioner to establish eligibility for the benefit it is seeking.at the time the petition is filed.
See 8 CF.R. § 103.2(b)(1). Whilé the petitioner cla1ms that it has on-going projects involving
- the petltloner falled to prov1de evrdence to substantiate the beneficiary's actual

‘ work on any partlcular project. :
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The agency made clear long ago that speculatrve employment is not permrtted in the H-1B program
For example a 1998 proposed rule documented this posrtron as. follows

Historically, the Service has ‘not granted H-1B classification on the basis of
speculative, or undetermined, prospective employment. The H-1B classification is

- not intended as a vehicle for an alien to engage in a _]Ob search within the United
States, or for employers to bring in temporary foreign workers to meet possible

- workforce needs arising from potentidl business expansions or the expectation of
potential new customers or contracts. To determine whether an alien is properly |

- classifiable as an H-1B nonimmigrant under the statute, the Service must first
_examine the duties of the position to be occupied to ascertain whether the duties of
the position require the attainment of a specific bachelor's degree See section 214(i)
of the Immigration and Nationality Act (the "Act"). The:Service must then determine
whether the alien has the appropriate degree for the occupation. In the case of
speculative employment, the Service is unable to perform either part of this two-
prong analysis and, therefore, is unable to adjudicate properly a request for H- 1B
classification. Moreover, there is no assurance that the alren will engage in a

: specralty occupation upon arrrval in this country.

- 63 Fed. Reg. 30419 ',30419 - 30420 (Jun’e 4 1998).

The petitioner farled to establish that the petrtlon was frled on the basis of employment for the
beneficiary as a programmer analyst. that, at the time of the petition’s filing, was definite and
nonspeculative for the entire period of employment specified in the Form 1-129. The record of
proceeding lacks (1) evidence corroboratrng that the petitioner has work that exists as an ongoing
endeavor generating definite employment for the beneficiary's services (e.g., documentary evidence
-regarding the scope, staging, time and resource requirements, supporting contract negotiations,
documentation regarding the business analysis and planning to support the work); and (2) evidence
that the beneficiary’s duties ascribed would actually require the theoretical and practical application
of at least a baccalaureate level of a body of highly specralrzed knowledge in a specific specialty, as
required by the Act ,

A position may be awarded H 1B class1ﬁcatron ‘only on the basis of evidence of record establishing

that, at the time of the frlrng, definite, non-speculative work would exist for the beneficiary for the

perrod of employment specified in the Form I-129. The record of proceeding does not contain such

evidence. USCIS regulatlons affirmatively require a petitioner to establish eligibility for the benefit
it is seekrng at the time the petition is filed." ‘See 8 C.F.R. 103.2(b)(1). A visa petition may not be
- approved based on speculation of future eligibility or after the petitioner or beneficiary becomes
eligible under a new set of facts. “See Matter of Michelin Tire Corp 17 1&N Dec. 248 (Reg.
Comm. 1978) Matter of Katngak 14 I&N Dec 45, 49 (Comm. 1971) ‘

Accordingly, the petitioner has not demonstrated that it will ‘maintain an employer~employee
relationship for the duration of the period requested. The AAO finds that the petitioner has failed to
 establish that the petrtron was filed for work that was reserved for the beneficiary as of the time of the



_ (0)6)

Page 16 -

pet1t1on was submltted That is, there is a lack of probative‘evidence in the record of proceeding
substantiating the petitioner's assertion that it had arranged H-1B caliber work for the beneficiary
for the requested va11d1ty perlod

- It cannot be concluded, therefore, that the petrtloner has satisfied its burden and established that it
qualifies as a United States employer with standmg to file the instant petition in this matter. See

- section 214(c)(1) of the Act (requiring an "Importing Employer") 8 C.FR. § 214.2()(2)(i)(A)
(stating that the "United States employer . . . must file" the petition); 56 Fed. Reg. 61111, 61112
(Dec. 2, 1991) (explaining that only "United States employers can file an H-1B petition" and adding
the definition of that term at 8 C.F.R. § 214.2(h)(4)(ii) as clarification). Based on the tests outlined
above, the petitioner has not established that it will be a "United States employer” having an
"employer-employee relationship" with the beneficiary as an H-1B temporary "employee."
8 C.FR. § 214.2(h)(4)(i1). - . s " ‘ -

Beyond the decrslon of the director, the AAO will now, address the 1ssue of whether the petitioner
established that it would employ the beneﬁcrary in a specialty occupatlon position.

For an H-1B petrtlon to be granted the petitioner must prov1de suff1c1ent ev1dence to establish that
it will employ the benef1c1ary in a specialty occupation position. To meet its burden of proof in this
regard, the petitioner must establish that the employment it is offering to the beneficiary meets the
applicable statutory and regulatory requ1rements

Section 214(1)(1) of the Act, 8 U.S.C. § 1184(i)(1),.defines the term "specialty occupation” as an
occupation that requlres :

" (A) theoret1cal and practlcal appl1cat1on of a body of hlghly specrallzed
knowledge and : .

(B) attainrent of a bachelor's or higher: degree in the specific spemalty (or its
equrvalent) as a-‘minimum for entry into the occupatron in the United States.

The term spec1alty occupatlon is further defmed at 8 C. F R § 214. 2(h)(4)(11) as:

. An occupatron Wthh requires [(1)] theoretlcal and practlcal application of a body of
highly: spec1allzed knowledge in fields of human endeavor including, but not limited
to, architecture, engineering, mathematics, physical sciences, social ‘sciences,
medicine and health, education, business specialties, accounting, law, theology, and

. the arts, and which requires [(2)] the attainment of a bachelor's degree or higher in a
spec1ﬁc specialty, or its equ1valent as a minimum for entry into the occupation in the
Un1ted States ' - :

Pursuant to 8 CFR. § 214. 2(h)(4)(111)(A) to qual1fy as a spec1alty occupatron the position must
also meet one of the followmg cr1ter1a
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(1) . A baccalaureate or higher degree or its equivalent is normally the minimum
- requirement for entry into the particular position; -

“(2)  The degree requirement is common to the industry in parallel positions
“among similar- organizations. or, in:the alternative, an employer may show
that its partlcular posrtron is so complex or-unique that it can be performed
only by an 1nd1v1dual with a degree;

| (3) The employer normally requires a degree or its equlvalent for the posrtlon or

(4)  The nature of the specific duties [1s] 50 specrallzed and complex that
- knowledge tequired to perform the duties is usually associated wnth the
attainment of a baccalaureate or h1gher degree.

As a threshold iSsue, it is noted that 8 C.ER. § 214;2(h)(4)(iii)(A) must logically be read together
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute
~as a whole. See K Mart-Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction
~ of language which takes. into account the design of the statute as a whole is preferred); see also
COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989);
Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R.
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this
section as statmg the necessary and sufficient conditions for meeting the definition of specialty
occupation would result in  particular positions. meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F.3d at 387. To avoid this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore
be read as stating additional requirements that a position must meet, supplementmg the statutory
and regulatory deﬁnltlons of specialty . occupatron .

Consonant w1th section 214(1)(1.) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), USCIS
consistently interprets the term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not
just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the
proffered position. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing
"a degree requirement in a specific specialty” as "one that relates directly to the duties and
responsibilities of a particular position"). Applying this standard, USCIS regularly approves H-1B
petitions: for qualified aliens who are to be employed as engineers, computer scientists, certified
public accountants, college professors, and other such occupations. These professions, for which
petitioners have regularly been able to establish a minimum entry requirement in the United States
of a baccalaureate or higher degree in a specific specialty or 1ts equivalent directly related to the
duties -and ‘responsibilities of the.particular position, fairly ‘represent the types of spec1alty
_occupations that Congress contemplated when 1t created the H-1B visa category.
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As a prehmmary matter the AAO notes that the petitioner did. not state its specific academic
requirements for the proffered position. However, in a letter dated December 1, 2010, the petitioner
claimed that it has "never hired anyone for position [sic] and job duties similar to the present with
less than a baccalaureate degree or equivalent in computer science or englneermg or a closely

" related field." The petitioner continued by stating that its ' 'entire computer professional staff has at

least a bachelor ] degree or equlvalent in computer science or engineering or a closely related field."

Thus, the petrtloner ‘indicated that a bachelors degree in ‘,computer science or engineering or a
closely related field" is acceptable for the proffered position. In general, provided the specialties
are closely related, e.g., chemistry and biochemistry, a minimum of a bachelor's or higher degree in
more than one specialty is recognized as satisfying the "degree in 'the specific specialty"

requirement of section 214(i)(1)(B) of the Act. In such a case, the required "body of highly
specialized knowledge" would essentially 'be the same. Since there must be a close correlation
between the required "body -of highly specialized knowledge" and the position, however, a
minimum entry requirement of a degree in two disparate fields, such as philosophy and engineering,
would not meet the statutory requirement that the degree be "in the specific specialty," unless the
petitioner establishes how each field is directly related to the duties and responsibilities of the
particular position such that the required "body of hrghly specialized knowledge" is essentially an
amalgamatlon of these dlfferent specraltres Sectlon 214(1)(1)(B) of the Act (emphasis added)

~In other words, while the statutory "the" and the regulatory "a" both denote a singular "specialty,"

the AAO does not so narrowly 1nterpret these provisions to exclude positioris from qualifying as
specialty occupations if they permit, as a minimum entry requirement, degrees in more than one
closely related specialty. See section 214(31)(1)(B) of the Act; 8 C.FR. § 214.2(h)(4)(ii). This also
includes even seemingly disparate specialties providing, again, the evidence of record establishes
how each acceptable, specific field of study is directly related to the duties and responsibilities of
the particular posmon '

. Again, the petitioner indicated that a bachelor's degree in ' 'computer science or engineering or a

closely related field" is acceptable for the proffered position. The issue here is that the field of

“engineering is a broad category that covers numerous and: various specialties, some of which are
-only related through the basic principles of science and mathematics, e.g., nuclear engineering and

aerospace engineering. ‘Therefore, besides a degree in electrical engineering, it is not readily

- apparent that a general degree in engineering or one of its other sub-specialties, such .as chemical

engineering or nuclear engineering, is closely related to computer science or that engineering or any

_ and all engineering specialties are drrectly related to the duties and responsibilities of the particular

posrtlon proffered in this matter.

Here and as indicated above, the petltloner who bears the burden of proof in this proceeding,
simply fails to establish either (1) that computer science and engineering in general are closely
related fields or (2) that engineering or any and all engineering specialties are directly related to the
duties and responsibilities of the proffered position. Absent this evidence, it cannot be found that
the particular position proffered in this matter has a normal minimum entry requirement of a
bachelor's or highér degree in a specific specialty, or its equivalent; under the petitioner's own
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‘'standards.  Accordingly, as the evidence of record fails to establish a standard, minimum
requirement of-at least a bachelor's degree in a specific specialty, or its equivalent, for entry into the
particular position, it does not support the proffered posmon as being a specialty occupatlon and, in
fact, supports the oppos1te conclusion. .

Therefore, absent ev1dence of a direct relatlonshlp between the claimed degrees required and the -
duties and responsibilities of the position, it cannot be found that the proffered position requires
anything more than a general bachelor's degree. As explained above, USCIS interprets the degree
requirement at 8 C.F.R. § 214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is
directly related to the proposed position. USCIS has consistently stated that, although a general-
purpose bachelor's degree, such as a degree in business administration, may be a legitimate
prerequisite for a particular position, requiring such a degree, without more, will not justify a
finding that a particular position qualifies for classification as a specialty occupation. See Royal
Siam Corp. v. Chgrtoﬂ,_484 F.3d 139, 147 (1st Cir. 2007).

Moreover, based upon a complete review of the record of proceeding, the AAO finds that the
petitioner has failed to establish (1) the substantive nature and scope of the beneficiary’s
employment; (2) the actual work that the beneficiary would perform; (3) the complexity, uniqueness
and/or specialization of the tasks; and/or (4) the correlation between that work and a need for a
particular educational level of highly specialized knowledge in a specific specialty. Without a -
meaningful job description, the record lacks evidence sufficiently concrete and informative to
demonstrate that the proffered position requires a specialty occupation's level of knowledge in a
specific specialty. The petitioner’s assertions with regard to the position’s educational requirement
are conclusory and unpersuaswe as they are not supported by the _]Ob description or substantive
ev1dence :

Thepetitioner's failure to establish the substantive nature of the work to be performed by the
beneficiary precludes a finding that the proffered position is a specialty occupation under any
criterion at 8 .C.F.R. § 214.2(h)(4)(iii)(A), because it is the substantive nature of that work that
determines (1) the normal minimum educational requirement for entry into the particular position,
which is the focus of criterion 1; (2) industry positions which are parallel to the proffered position and
thus appropriate for review for a common degree requirement; under the first alternate prong of
criterion 2; (3) the level of complexity or uniqueness of the proffered position, which is the focus of the
second alternate prong of criterion 2; (4) the factual justification for a petitioner normally requiring a
degree or its equivalent, when that'is an issue under criterion 3; and (5) the degree of specialization and
complexity of the specific duties, which is the focus. of criterion 4. Thus, the petitioner has failed to
establish that the proffered position is a specialty occupation under the applicable provisions. In this
 regard, the AAO here refers back to, and hereby incorporates by reference, its earlier analysis,

. comments, and findings with regard to the petitioner's generalized and generic descriptions of the
duties and the position they comprise, the discrepancies in the record, and the lack of evidence
substantiating the duties and responsibilities of the position. As described, the AAO finds, the
evidence in the record of proceedinig does not provide a sufficient factual basis to convey a persuasive’
basis to discern the substantive matters that would engage the beneficiary in the actual performance of
. the proffered position for-the entire three-year period requested, such that they persuasively support any
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claim in the record of proceeding that the work that they would generate would require the theoretical
and practical application of any partlcular educational level of highly specialized knowledge in a
specrﬁc performance specralty directly related to the demands of the proffered position.

Accordmgly, as the petitioner has not established that it has satisfied any of the criteria at 8 C.F.R.
§ 214. 2(h)(4)(iii)(A), it cannot be found that the proffered position qualifies as a specialty
occupation. For this additional rea's‘on the appeal will be dismissed and the petition denied.

Nevertheless, assuming, arguendo that the proffered duties as described by the petitioner would in
fact be the duties to be performed by the beneficiary, the: AAO will nevertheless analyze them and
the evidence of record to detérmine whether the proffered position as described would qualify as a
specialty occupation. To that end and to make its determination as to whether the employment
described above quahﬁes as a specialty occupation, the AAO will first review the record of
proceeding in relation to the crlterlon at 8 C.F.R. §214. 2(h)(4)(111)(A)(I) which requires that a
baccalaureate or higher degree ina specific spec1alty or its equivalent is normally the minimum
requirement for entry into the particular posmon

The petltloner stated that the beneficiary would be employed in a programmer analyst position.
However, to determine whether a particular job qualifies as a specialty occupation, USCIS does not
simply rely on a position’s title. “As. previously mentioned, the specific duties of the proffered
position, combined with the nature of the petitioning entity’s business operations, are factors to be
considered. USCIS must examine the ultimate employment of the alien, and determine whether the
position qualifies as a specialty occupation. See generally Defensor v. Meissner; 201 F.3d 384. The
critical element is not the title of the position nor an employer’s: ‘self-imposed standards, but whether
* the position actually requires the theoretical and practical application of a body of highly
specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific
specialty as the minimum for entry into the.occupation' as requi‘red by the Act.

The AAO: recogmzes DOL's Occupatzonal Outlook Handbook (Handbook) as an authorltatlve source
on the duties and educational requirements of the wide variety of occupations that it addresses.”- The
petitioner ‘asserts in’' LCA that the proffered position falls. under the occupatronal category
"Computer Programmers ~

The AAO rev1ewed the chapter of the Handbook entitled "Computer Programmers mciudmg the
sections regarding the typical duties and requirements for this occupational category.® However, the
‘Handbook does not indicate that "Computer Programmers comprise an occupational group for

5 All of the AAO's references are to the 2012- 2013 edition of the Handbook Wthh may be accessed at the

- Internet site http://www.bls.gov/OCO/.

% For additional information on the occupatlonal category, Computer Programmers see U.S. Dep’t of Labor,
Bureau of Labor Statistics, Occupational Outlook Handbook, 2012- 13 ed., Computer Programmers, on the
Internet at http://www.bls.gov/ooh/computer-and- mformatlon technology/computer-programmers htm#tab-1
(last visited January9 2013) o . _ £ s [ ‘
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which at least a bachelor’s degree ina spec1flc specialty, or its eqmvalent 1s normally the minimum
. requlrement for entry into the occupatlon

" The subsection entitled "What Computer Programmers Do" states the following about the duties of
: t_his occupation: - ; . ‘ ’

’ Computer programmers write ‘code. to create software programs. They turn the
program designs created by software developers and engineers into instructions that
a computer can follow. Programmers must debug the programs—that is, test them to
ensure that they produce the expected results. If a program does not work correctly,
they check the code for mistakes and fix them. = - :

‘Duties
. Computer programmers typlcally do the followmg

Write programs in a variety of computer languages, such as C++ and Java

Update and expand existing programs .

Debug programs by testing for and fixing errors

Build and use computer-assisted software engmeermg (CASE) tools to

automate the writing of some code

e Use code l1brar1es which are collections of 1ndependent lines of code, to
~ simplify the writing :

Programmers ,worl( closely with software developers and, in some businesses, their
work overlaps. When this happens, programmers can do the work typical of
developers, such as designing the program. This entails initially planning the

- software; creating models and flowcharts detailing how the code is to be written, and
-designing an application or system interface. For more information, see the profile
on software developers.

Some programs are relatively simple .and usually take a few days to write, such as
mobile applications for cell phones. Other programs, like computer operating
systems, are more complex and can take a year or more to complete.

Software-as-a-service (SaaS), which consists of applications provided through the
Internet, is a growing field. Although programmers typically need to rewrite their
programs to work on different systems platforms such as Windows or OS X,
,'appllcauons created using SaaS work on all,platforms. That is why programmers
writing for software-as-a-service applications may not have to update as much code
as other programmers and can instead spend more time writing new programs.
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U. S Dep t of. Labor Bureau of Labor Statistics, Occupattonal Outlook Handbook, 2012-13 ed.,
‘Computer Programmers, on the Internet at http://www.bls. gov/ooh/computer-and- mformanon-‘
technology/computer—programmers htm#tab 2 (last v131ted January 9, 2013) : '

 When reviewing the Handbook the AAO must note that the petitioner demgnated the proffered
position as a Level I (entry level) position on the LCA.” 'This designation is indicative of a
comparatively low, entry-level position relative to others within the occupation. 8. That is, in
accordance with the relevant DOL explanatory information on wage levels; this wage rate indicates
that the beneﬂc1ary is only requlred to have a basic understanding of the occupation and carries
expectations that the beneficiary perform routine tasks that require limited, if any, exercise of
- judgment; that he would be closely supervised; that his work would be closely monitored and
reviewed for accuracy; and that he would receive spe01f1c mstructlons on requ1red tasks and
expected results. - - - ¢ ) ool

7 Wage levels should be determined only after selecting the most relevant Occupational Information Network

(O*NET) code classification. Then, a prevailing wage determination is made by selecting one of four wage

levels for an occupation based on a comparison of the employer's job requirements to the occupational

" requirements, including tasks, knowledge, skills, and specific vocational preparation (education, training and
experience) generally required for acceptable performance in that occupation. :

Prevailing wage determinations start with a Level I (entry) and progress to a wage that is commensurate with
‘that of a Level 1I (qualified), Level III (experienced), or Level IV (fully competent worker) after considering
the job requirements, experience, education, special skills/other requirements and supervisory duties. Factors
to be considered when determining the prevailing wage level for a position include the complexity of the job
duties, the level of judgment, the amount and level of supervision, and the level of understanding required to
perform the job duties. DOL emphasizes that these guidelines should not be implemented in a mechanical
fashion and that the wage level should be commensurate with the complexity of the tasks, independent
Judgment required, and amount of close supervnsnon received. .

% The wage levels are defmed in DOL's "Prevailing Wage Determination Policy Guidance." A Level I wage
rate is describes as follows: '

Level I (entry) wage rates are assigned to job offers for beginning level employees who have
only a basic understanding of the occupation. These employees perform routine tasks that
require limited, if any, exercise of judgment. The tasks provide experience and
familiarization with the employer’s methods, practices, and programs. The employees may
_perform higher level work for training and developmental purposes. These employees work

- under close supervision and receive specific instructions on required tasks and results
expected. Their work is closely monitored and reviewed for accuracy. Statements that the
job offer. is for a research fellow, a worker in trammg, or an internship are indicators that a
Level I wage should be con51dered -

See DOL Employment and Training Admmistratipn’s Prevailing Wage. Determination Policy Guidance,
Nonagrlcultural Immigration - Programs = (Rev. Nov. 2009), available on the Internet: at
http: //www foreignlaborcert. doleta gov/pdf/Policy_Nonag_Progs.pdf. ‘ ' :
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The subsectlon entltled "How to Become a Computer Programmer states the following about this
occupatron } : , R ‘

Most computer programmers have a bachelor’s degree; however, some employers
hire workers with an assoc1ate s degree. Most programmers specialize in a few
programmmg languages "

' Education
Most computer programmers ‘have a. bachelor s degree however, some employers
hire workers who have an associate’s degree. Most programmers get a degree in
computer science or a related subject. Programmers who work in specific fields, such
as healthcare or accounting, may take classes in that field in addition to their degree
in computer programming. In add1t1on employers value experience, which many
: students get through mtemshlps ' : : _

Most programmers leam onlya few computer languages while in school However, a
computer science degree also gives students the skills needed to learn new computer
languages easily. Dunng their classes, students receive hands-on experience writing
code, debugging programs and many other tasks that they w1ll do on the job.

~ To keep up with: changmg technology, computer programmers may take continuing
education and professional . development seminars to learn new programmmg
languages or about' upgrades to programmmg languages they already know..

U.S. Dep’t of Labor Bureau ‘of Labor Statrstlcs, Occupatzonal Outlook Handbook 2012-13 ed.,
Computer Programmers, on’ the Internet at http://www.bls. gov/ooh/computer-and-information-
' technology/computer-programmers htm#tab 4 (last v1s1ted J anuary 9,2013). .

The Handbook does not support the assertlon that at least a bachelor s degree ina specrfrc specialty,
or its. equrvalent is normally the minimum requirement for entry into this occupation. Rather, the
occupation accommodates a wide" spectrum of educational credentials, including less than a
- bachelor’s degree in a specific specialty. The Handbook repeatedly states that some employers hire
‘workers who have an associate’s degree. Furthermore, -while the Handbook's narrative indicates
that most computer programmers obtain a degree (a bachelor's degree or an associate's degree) in
computer science or a related field, the Handbook does not report that at least a bachelor's degree in
a specific specialty, or its equivalent, is normally the minimum requirement for entry into the
occupation. The Handbook continues by stating that employers value computer programmers who
possess experience, which can be obtalned through 1ntemsh1ps

~ The Handbook states that most computer programmers have a bachelor S degree but the Handbook
does not report: that it is’ normally a minimumm occupatlonal entry requlrement The text suggests

" The first defmmon of "most" in Websters New Collegtate College Dictionary 731 (Third Edition, Hough
Mifflin Harcourt 2008) is. "[g]reatest in number quantlty, size, or degree As such, if merely 51% of
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that a baccalaureate degree may be a preference among employers of computer programmers in
some environments, but that some employers hire candidates with less than a bachelor's degree,
including candidates that possess an associate's degree. The Handbook does not support the claim
that the proffered position falls under an occupational group for which normally the minimum -
requirement for entry is ‘at a baccalaureate (or higher degree) in a specrflc specialty, or its
- equivalent. -

It is incumbent on the petitioner to provide sufficient evidence to establish that the particular
position that it proffers would necessitate services at a level requiring the theoretical and practical
application of at least a bachelor’s degree level of a body of highly specialized knowledge in a
specific specialty. As previously mentioned, the.regulat1on at 8 C.F.R. § 214.2(h)(4)(iv) provides
that "[aln H-1B petition involving a specialty occupation shall be accompanied by
[d]ocumentation . . . or any other required evidence sufficient to establish . . . that the services the -
beneficiary is to perform are in a specialty occupation.” Going on record ‘without supportmg
.documentary evidence is not sufficient for purposes of meeting the: burden of proof .in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm't 1998) (citing Matter of Treasure
~ Craft of California, 14 I&N Dec. 190 (Reg Commr 1972)). :

The fact that agperson may be employed i_n a position designated under the occupational category
"Computer Programmers” and may apply some information technology principles in the course of his
or her job -is not in itself sufficient to establish the position as one that qualifies as a specialty
occupatlon Thus, it is incumbent on the petltloner to provide sufficient evidence to establish that its
particular position would necessitate -services at a, level - requiring - the theoretical and practical
application of at least a bachelor's degree level of knowledge in a specific specralty This, the
petrtloner has failed to do.

Based upon a complete review of the record of proceeding, the AAO fmds that in the instant case,
the petitioner has not established that the proffered position falls under an occupational category for
which the Handbook, or other authoritative source, indicates that normally the minimum
requirement for entry is at least a bachelor’s degree in a specific specialty, or its equivalent.
Furthermore, the duties and requirements of the proffered. position as described in the record of
proceeding: by the petitioner do not 1nd1cate that the position is one for which a baccalaureate or
higher degree in a specific specialty, or its equivalent, is normially the minimum requirement for
entry. Thus, the petitione‘r failed.to satisfy the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(]).

computer programmers pPOSSEss a bachelor's degree, it could be said that "most" of these employees have
such a degree. It cannot be found, therefore, that a statement that "most" employees in a given occupation
equates to a normal minimum entry requirement for that occupation, much less for the particular position
proffered by the petitioner.” (As previously mentioned, the proffered position has been designated by the
petitioner in the LCA as a low, entry-level position relative to others within the occupation.) Instead, a
normal ‘minimum entry requirement is one that denotes a standard entry requirement but recognizes that
certain, limited exceptions to that standard may exist. To interpret this provision otherwise would run
.directly contrary to the plain language of the Act, which requlres in part "attainment of a bachelor's or higher
degree in the specific specialty (or its equlvalent) as a minimum for entry mto the occupation in the United
States." § 214(i)(1) of the Act. :
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" Next, the AAO reviews the record regarding the first of the two alternative prongs of 8 C.F.R.
§ 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a
-requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to
the petitioner's industry in positions that are both:. (1) parallel to the proffered position; and (2)
located in orgamzations that are s1milar to the petitioner :

In determining whether there is such a common degree requirement, factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry's professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ
and recruit only degreed individuals." See Shanti, Inc. v. Reno,. 36 F. Supp 2d at 1165 (quoting
Hird/Blaker Corp. v. Sava, T12 F. Supp. at 1102).

As prev1ously discussed, the petitioner has not established that its proffered position is one for which
the Handbook, or other authoritative source, .reports an industry-wide requirement of at least a
bachelor's degree in a specific specialty or its equivalent. Thus, the AAO incorporates by reference
the previous ' discussion on the matter. Also, there are no submissions from professional
associations or similar firms in the petitioner's industry attesting that individuals employed in
positions-parallel to the proffered position are routinely required to have a minimum of a bachelor's
degree in a specific specialty or its equiv_alent for entry into those positions. :

Thus, based upon a complete review of the record the petitioner has not established that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and (2)
located in organizations that are similar to the petitioner. For the reasons discussed above, the
petitioner has not satisfied the first alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The AAO will next consider the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2),
which is satisfied if the petitioner shows that the proffered position is "so complex or unique" that it
can be performed only by an 1nd1v1dual w1th at least a bachelor's degree ina specrfic specialty, or 1ts
equivalent.

" To begin .with and as. discussed previously, the petitioner itself does not require at least a
baccalaureate degree or its-equivalent in a specific specialty. Again, the petitioner indicated that a
bachelor's degree in "computer science or engineering or a closely related field" is acceptable for
the proffered position. The petitioner, who bears the burden of proof in this proceeding, simply
fails to establish either (1) that computer science and engineering in general are closely related
fields or (2) that engineering or any and all engineering specialties are directly related to the duties
and responsibilities of the proffered position. As explained above, USCIS interprets the degree
tequirement at 8§ C.F.R. §214 2(h)(4)(111)(A) to require a degree in a specific specralty that is
dlrectly related to the proposed position. .

In support of the' H-1B petitidn, the petitioner and its counsel submitted documentation regarding .
the petitioner's business operations and related items, including the following evidence:
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e A letter- dated December 1, 2010 from of India. The petitioner
. ;clalms that the letter is "documentmg that [the petmoner has] sufficient funds
' available for [its] projects.” o
* « 2008 and 2009 U.S. Federal Tax Retums
3 Wage and Tax Statements

e A contract with , submitted to substantiate "the
‘ viability of the.company." N S -
. @ " Details of a software product of (the petitioner states that ' isa

- subsidiary of [the petitioner]"). The petitioner states that "[t]his is to document
that [the petitioner is] actively working on multiple projects. ' -
Documents the petitioner describes as literature regarding the
Photographs, which the petitioner claims depict the petitioner's workspace

- Documentation regarding the petitioner's business premises
Marketing/promotional materials and artlcles pubhshed in Indian pubhcatlons
Industry related materlals : s
Internet printouts

- The petitioner's. 2008 — 09 annual report
Three invoices

The AAO reviewed the record in its entirety and finds that the petmoner has not provided sufflclent
documentation to support a claim that its particular position is s0 complex or unique that it can only -
be performed by an individual with -a baccalaureate or higher degree in a specific specialty or-its
equivalent. “This is further evidenced by the LCA submitted by the petitioner in support of the
instant petition. Again, the LCA indicates a wage level based upon the occupational classification
"Computer Programmers" at a Level I (entry level) wage. The petitioner designated the position as
a Level [ position (the lowest of four assignable wage levels), which DOL indicates is appropriate
for "beginning level employees who have only a basic understandmg of the occupation." Without
further evidence, it is simply not credible that the duties of the petitioner's proffered position are
complex or unique as such a position would likely be classified at a higher-level, such as a Level IV
(fully competent) position, requiring a signiﬁcantly higher prevailing wage. A Level IV position is
designated by DOL for employees who' "use advanced skills and drversmed knowledge to solve
unusual and complex problems

The AAO acknowledges that the pet1t10ner and counsel may believe that the duties of the proffered
position are complex and/or unique, however, the AAO finds that the petitioner has failed to explain
or clarify which of the duties, if any, of the- proffered position would be so complex or unique as to
be distinguishable from those .of similar but non-degreed or nen-specialty degreed employment.
The petmoner submltted a general job description for the proffered position. The descrlptlon does

10" For additional mformat10n on wage levels see DOL Employment and Training Administration's
Prevailing Wage Determination Policy Guidance, Nonagricultural Inmigration Programs (Rev. Nov. 2009),
available on the Intemet at http /Iwww. forergnlaborcert doleta. gov/pdf/Pollcy_Nonag_Progs pdf.
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not specrﬁcally 1dent1fy any tasks that aré so complex or unique that only a specifically degreed
individual could perform them. Moreover, the petitioner failed to provide documentary evidence to
establish that the duties performed by the beneficiary involve any particular level of complexity or
uniqueness. Thus, the record lacks ‘sufficient probative evidence to distinguish the proffered
position as more complex or unique from other positions that‘can be performed by persons without
~ at least a bachelor's degree in a specific specialty, or its equivalent. The AAO hereby incorporates
into this analysis this decision’s earlier comments and findings regarding the generalized level of
the information and evidence provided with regard to the proposed duties and the position that they
are said to comprise. As reflected in those earli€r comments and findings, the petitioner has not
developed or estabhshed complexity or uniqueness as attributes of the proffered position that would
requite the servrces of a person with at least a bachelor s degree in a spec1f1c specralty, or its
equivalent. :

Moreovet, the petitioner failed to credibly demonstrate exactly what the beneficiary will do on a
day-to-day basis such that complexity or uniqueness can even be determined. Notably, the
description of the job duties fails to sufficiently develop relative complexity or uniqueness as an
aspect of the proffered position. Specifically, the petitioner failed to demonstrate how the duties of
the position as described in the record of proceeding require the theoretical and practical application
of a body: of highly specialized knowledge such that a bachelor's or higher degree in a specific
specralty, or its equivalent, is required to perform them. For instance, the petitioner did not submit
. information rélevant to a detailed course of study leading to a specialty degree and did not establish '
how such a curriculum is necessary to perform the duties of the position. While a few related
courses may be beneficial, or in some cases-even required, to perform certain duties of the proffered
position, the petitioner has failed to demonstrate how an established curriculum of such courses
leading to a baccalaureate or higher degree in a'specific spec1alty or its equivalent is required to
perform the duties of the programmer analyst. :

The evidence of record does not estabhsh that this position is significantly different from other
computer programmer positions such that it refutes the Handbook's information to the effect that
there is a spectrum of acceptable paths, including less than a bachelor's degree, for such positions.
In other words, the record lacks sufficiently detailed -information to- distinguish the proffered
position as unique from or more complex than positions that can be performed by persons. without
‘at least a bachelor's degree in a specific specralty, or its equrvalent

Consequently, as the evrdence in the tecord of proceedmg does not show that the proffered posrtron
is so complex or unique that it can be performed only by a person with at least a baccalaureate
degree in a specific specialty, or its equivalent, the petitioner has not satisfied the second alternative .
prong of 8 C.F.R. § 214. 2(h)(4)(m)(A)(2) ;

“The ‘third Cl‘ltCl'lOl’l of 8 C.FR. §214.2(h)(4)(iii)(A) entarls an employer demonstratmg that it
normally requires a bachelor's. degree in a specific specialty, or its equivalent, for the position. To
this end, the AAO usually reviews 'the petitioner’s past recruiting and hiring practices, as well as
information. regardmg employees who previously held the position. :
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To satisfy this criterion, the record must establish that a petitionfcr’s imposition of a degree requirement
is not merely .a matter of preference for high-caliber candidates but is necessitated by performance

" requirements of the position. In the instant case, the record does not establish a prior history of

recruiting and hiring for the proffered position only persons with at least a bachelor’s degree in a
specific spemalty, or its equlvalent ;

'Whlle a petltloner may beheve or otherwme assert that a proffered position requires a SpClelC

degree, that opinion alone without corroborating evidence: cannot eestablish the position as a
specialty occupation. Were USCIS limited solely to reviewing a petitioner's claimed self-imposed
requirements, then any individual with a bachelor's degree could be brought to the United States to
perform any occupation as long as the petitioner artificially created a token degree requirement,
whereby all individuals employed in a particular position possessed a baccalaureate or higher
degree in the specific specialty or its equivalent. See Defensor v. Meissner, 201 F.3d at 388. In
other words, if a petitioner's stated degree reqmrement is only designed to artificially meet the

" standards for an H-1B visa and/or to underemploy an individual in a position for which he or she is

overqualified and if the proffered position does not in fact require such a specialty degree or its
equivalent to perform its duties, the occupation would not meet the statutory or regulatory definition

-of a specialty occupation. See § 214(1)(1) of the Act; 8 C.F.R. § 214. 2(h)(4)(11) (defmmg the term

"specialty occupation").

To satisfy this critetiOn, ‘the "evidence: of record must show that the specific performance
requirements of the position generated the recruiting and hiring history. A petitioner's perfunctory
declaration of a particular educational requirement will not mask the fact that the position is not a
specialty occupation. USCIS must examine the actual employment requirements, and, on the basis
of that examination, determine whether the position, qualifies as a specialty occupation. See

- generally Defensor v. Meissner, 201 F. 3d 384. In this pursuit, the critical element is not the title of

the position, or the fact that an employer has routinely insisted on certain educational standards, but
whether performance . of the position actually requires the theoretical and practical application of a
body of highly spec1a11zed knowledge, and the attainment of a baccalaureate or higher degree in the

- specific spec1alty as the minimum for entry into the occupatlon as required by the Act. To interpret

the regulations any other way would lead to absurd results: if USCIS were constrained to recognize
a specialty occupation merely because the petitioner has an established practice of demanding

“certain educational. requirements for the proffered position - arid- without consideration of how a
~ beneficiary is to be specnflcally employed - then any alien with a bachelor's degree in a specific
specialty could be brought into the United States to perform non-specialty occupations, so long as -

the employer required-all such employees to have baccalaureate or higher degrees. See id. at 388.

. In the instant case, the pétitionér states in the Form I-129 petition: that it has 80+ employees and that
~ it was established in 2001 (approximately ten years pI'IOl‘ to the H-1B submission). In a letter dated

December 1, 2010, the petitioner claims that it has "never hired anyone for position [sic] and job
duties similar to the present with less than a baccalaureate degree or equivalent in computer science
or engmeermg or a closely related field." The petitioner continues by stating that its "entire
computer professional staff has at least a bachelor's degree or equivalent in computer science or -
engineering or a closely related field." Notably, the petltloner makes a general claim regarding its
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employment practlces but it did not submit any ev1dence in support of this assertion (e.g., copies of
diplomas/transcripts, employment records, job announcements) Specifically, the petitioner did not
provide the total number of people it has eiployed to serve in:the proffered position. The petitioner
also did not submit any documentation regarding employees who currently or have previously held
the position. Moreover, the petitioner did not submit any documentatlon regarding its recruitment
and hiring practices. . As previously mentioned, going on record without supporting documentary -
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter
of Soffici; 22 1&N Dec. 165 (citing Matter of Treasure Craft of California, 14 1&N Dec. 190).

Upon review of the record, the petitioner has not provided probative evidence to establish that it

~ normally requires at least a bachelor’s degree in. a specific specialty, or its equivalent, for the
proffered position.. Thus, the petitioner has not satisfied the third criterion of 8 C.F.R.
§ 214. 2(h)(4)(1n)(A) ‘ " L e ' ‘

The fourth criterion at 8 CER. § 214. 2(h)(4)(m)(A) requires a petltroner to establrsh that the nature :
of the specific duties is so specialized and complex that the knowledge required to perform them is
usually associated with the attainment of a baccalaureate or hrgher degree in a specrfrc specialty or
its equlvalent

In the instant case, the petmoner submitted documentatron regarding its business operatrons and
projects. The AAO"acknowledges that the petitioner may believe that the nature of the specific
duties is so specialized and complex that the knowledge requrred to perform them is usually
associated: with the attainment of a baccalaureate or higher degree in a specific specialty or- its
equivalent, ‘However, upon review of the record of the proceeding, the AAO neotes that the
petitioner has not provided sufficient probative: evidence to satisfy this criterion of the regulations.
In the instant case, relative specialization and complexity have not been sufficiently developed by
the petitioner as an' aspect of the proffered position. That is, the proposed duties have not been
described with sufficient specificity to establish that they are more specialized and complex than
positions that are not usually assocrated with at. least a bachelor’s degree in a specific specialty, or
its equrvalent ' ' : o ‘

As reﬂected in this decision's earlier comments and findings with regard to the generalized level at
which the proposed duties are described, the petitioner has not presented the proposed duties with
sufficient specificity and substantive content to even establish relative specialization and complexity
as distinguishing characteristics of those duties, let alone that they are at a level that would require
‘knowledge usually associated with attainment of at least a bachelor's degree in a specific specialty,’
“or its equivalent.. The proposed duties have not been described with sufficient specificity to
establish their nature ‘:as more .specialized and complex than the nature of the duties of other
positions in, the pertinent occupatronal category whose performance does not require the application
of knowledge requiring attainment of at least a bachelors degree in a spec1f1c specralty, or its
" equivalent. : : : :

Moreover the AAO also rerterates its earlier comments and fmdmgs with regard to the 1mpl1catron
of the petmoners des1gnat1on of the proffered position in the LCA as a Level I (the lowest of four



S (b)©)
Page 30. |

i

assignable levels). That is, the Level I wage designation is indicative of a low; entry—level position

relative to others within the occupational category of "Computer Programmers," and hence one not
, 11ker distinguishable by relatively specialized and complex duties. As noted earlier, DOL indicates
~ that a Level I designation is approprlate for "beginning level employees who have only a basic
understanding of the occupatron Without further evidence, it is simply not credible that the
petitioner's proffered position is-one with specialized and complex duties-as such a position would
‘likely be classified at a higher-level, such as.a Level IV (fully competent) position, requiring a
significantly higher prevailing wage. For instance, as' previously mentioned, a Level IV (fully
- competent) position is designated by DOL for employees who "use advanced skills and diversified
- knowledge to solve unuSual and complex problems." ' '

. Upon review of the record of proceeding, the AAO ﬁnds that the petitioner has submitted
inadequate probative evidence to satisfy this criterion of the regulatrons Thus, the petitioner has
not established that the duties of the position are so specialized and complex that the knowledge
required to perform the duties is usually associated with the attainment of a baccalaureate or higher
_ degree in a specific specialty, or its equivalent. The AAO, therefore, concludes that the petitioner -
farled to satlsfy the criterion at 8 C.FR. §214. 2(h)(4)(m)(A)(4)

The petmoner has falled ‘to establish that it has satrsfled any of the criteria at 8§ CFR.
§ 214.2(h)(4)(i1i)(A) and, therefore, it cannot be found ‘that the proffered position qualifies as a
spec1alty occupatron The appeal w1ll be drsmlssed and the petmon demed for this reason.

The AAO notes that 1t does not need to.examme the issue -of the beneficiary’s quahfrcations,
because the petitioner has not provided sufficient documentation to demonstrate.that the position is
a specialty occupation. In other words, the beneficiary's credentials to perform a particular job are
- relevant only when the job is found to be a specialty occupation. . As discussed in this decision, the
petitioner did not submit sufficient evidence regarding the proffered position to determine that it is a
specialty occupation and, therefore, the issue of whether it will require a baccalaureate or hrgher
degree, or its equlvalent in a spec1ﬁc specialty also cannot be determined. Therefore, the AAO
need not and will not address the beneficiary's qualifications further except to note that even if the
petltroner had established that the proffered position required at least a bachelor’s or higher degree
in a specific specialty, the petitioner failed to establish that the beneficiary is qualified for the
proffered position since the petitioner did not submit an evaluation of the beneficiary’s foreign
degree evidencing that it is the equivalent of a U.S. bachelor's degree in a specific specialty. As
such, since evidence was not presented that the beneficiary has at least a bachelor's degree in a
specific specialty, or-its equivalent, the petition could not be approved even if eligibility for the
benefit sought had been otherwrse estabhshed - :

An apphCatron or petition that fails to comply with the technical requirements of the law may be
~_denied by the AAO even if the service center does not identify.all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United. States, 229 F. Supp. 2d 1025, 1043 (E.D.’
Cal. 2001), affd, 345 F.3d 683 (9th Cir..2003); see also Soltane v. DOJ, 381 F.3d 145 (noting that
the AAO conducts appellate review on a de novo bas1s) :

B
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Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO’s

enumerated grounds. See Spencer Enterprises, Inc v. United States 229 F. Supp. 2d at 1043, aff'd.
345F.3d 683.

The petition will be denied and the appeal dismissed for the above stated reasons, with each
considered as an independent and alternative basis for the decision. In visa petition proceedings, the
burden of proving eligibility for the benefit sought remains entlrely with the petitioner. Section 291
of the Act. Here, that burden has not been met.

‘ ORDER The appea_l is Vdismi‘ssed. The ’petitio“p is denied.





