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. · bit~: JAN 1 1 2013 .·· 

INRE: Petitioner: 
Be11efic~ary: . 

Office: VERMONT. SERVICE CENTER 

u;s, :D~partme~t o.QJ.omehind Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20'Massachusetts Ave., N.w .; MS 2090 
Washington, DC 20529-2090 

u~ S. Citizenship 
and. Immigration 
Services 

FILE: 

PETITION: Petiti~lO for a Nonimm.lgrant Worker Pursuant : to Section 101(a)(15)(H)(i)(b) of the 
lmmigratio~ ·and N<;ttionality ~Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b) 

ON BE~F OF PETITIONER: 

. INSTRUCTIONS: 

Enclosed pl~ase find the decision ?f the Administrative Appeals o;ffice in your case. All of the documents 
related to this ~atter have been returned to the office that originally ~ecided your case. Please be advised that 
any further inquiry th~t you might hav.e concerning your 'case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
infcirmatio)1 t}Jat you wish to have considered, you may file a motien to reconsider or a motion to reopen in 
accordance with the hJstructions on Form I~290B, Notice of App~al or Motion, with .a fee of $630. The 
specific requirements ; for filing · such a motion can be fqund at 8 C.F.R. § 103.5. Do not file any motion 

· directly witt, the AAO. Please be aware that 8 C.F.R. § lp3.5(a)(l)(i) requires any motion to be filed within 
30 days of the decisio~ that the motion seeks .to reconsider or reopen~ · 

Thank yo\l, · · 

~~ 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition·will be denied. 

On the Form I -129 visa petition t1;1e petitioner stated that it is a restaurant. In a letter subsequent) y 
submitted, counsel stated that the petitioner operates four restaurant franchises. The 
visa petition further states that the beneficiary would work at 

presumably the location of one of the restaurants . . 

To employ th~ beneficiary in what it designates as an assistant general manager position, the 
petitioner endeavors to classify him as a nonimmigrant worker in a specialty occupation pursuant to 
section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1101(a)(15)(H)(i)(b). 

The direCtor denied the petition, finding that the petitioner failed to establish that it would employ 
the beneficiary in a specialty occupatio~ position. On appeal, counsel asserted that the director's 
basis for denial was erroneous · and contended that the petitioner satisfied all evidentiary 
requirements. 

As vJm be discussed below, the AAO has determined that th~ director did not err in his decision to 
deny the petjt~on on the specialty occupation issue. Accordingly, the director's decision will not be 
disturbed. The appeal will be dismissed, and the petition will be denied. 

The AAO bases its decision upon its review of the entire record of proceeding, which includes: 
(1) the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the service center's 
request for additional evidence (RFE); . (3) the response to th~ RFE; ( 4) the director's denial letter; 
and (5) tl~e Form I-290B and counsel's submissions on appeal. 

The issue on appeal is whether the petitioner has demonstrated that the proffered position qualifies 
as a specialty occupation. To meet its burden of proof iri this regard, the petitioner must establish 
that the e111ployment it is offering to the beneficiary meets the following statutory and regulatory 
requirements. 

Sectio~ 101(a)(15)(i-I)(i)(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. Section 214(i)(I) ofthe Act, 8 U.S.C. § 1184(i)(I), defines the term "specialty 
occupation" as an occupation that requires: 

\, 

(A) theoretical and practical application of a body of highly specialized 
. knowledge, and . 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 
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The regl!lation at 8 C.F.'R. §.214:2(h)(4)(ii) states, in pertinent part, the following: . . . ~ 

' ) . 

Specialty occupation means an occupation which [(1)] requires theoretical and 
ptactjcai application of a body of highly specialiZed ,knowledge in ,fields of human 

. endeavor including, but · not limited to, architecture, engineering, mathematics, 
pl}ysical sciences, social scien,ces, medicine and_' health, education, business 
special!ies, accounting, law, ·theology, and the arts, ; and which l(2)] requires the 
attainment of a bachelor's degree or higher ip a specifi~ specialty, or its equivalent, as 
a minimum for e,ntry into the occupation in the United States. 

. . 

Pursuant to 8 ~.F.Ri· § 214.2(h)(4)(iii)(A), to qualify 'as a speci.alty occupation, the position must also 
meet one pf the 'following criteria: · ·· · ~ · 

(i) .· A baccalaureate or · high~r. degree ot . its · equiv~lep.t is normally the minimum 
requirem~Iit for entry into the particular po~ition; 

(2) 

(3) 

The degree requirement is common to the industry iri parallel positions among 
simil~r organiz~tions or, in the altemativ~, art. employer may show ·that its 
partitular positiqn is so complex of.unique that >it can be performed only by an 
indiv'idual with a degree; · · 

The employer normally requires a degree or its equivalent for the position; or · · 
I . . 

. ' 

(4) The nature of the specific duties [is] so . specialized and complex that 
lmo~ledge .. required to · perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. ; 

' . 

As a threshold issub, it is noted that 8 C.F.R. § 214.2(h)(4)(iti)(A) must logically be read together 
with section 2f4(i)(l) of the Act · and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed · in harmony with the thrust' of the related provisions and with the statute · 
as a whol.e. SeeK !Vfart Corp. v. Cartier Inc., 486l!.S .. 281, 291 (1988) (holding that·construction of 
language 'whic~ takes into account the design of the statute aS a whole is preferred); see also COlT 
Independenc.e Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter ofW­
F-, 21 I&N Pee. 503 ·(BIA 1996). As such, the . criteria st*ted in 8 C.F.R. § 214.2(h)(4)(iii)(A) 
should logjdiUY b.e read as being necessary but not necessarily sufficient to meet the statutory .and 
regizlatory definition of specialty ·.occupation. To otherwise interpret · this section as stating the 
necessary and sufficient conditions for meeting the definition 6f speciiilty occupation would result in 
a particular position:meeting a condition under 8 C.F.R. § 214:2(h)( 4)(iii)(A) but not the statutory or 

\ ' ' . 

regulatory definition. See Defensor v. Meissner,: 201 F.3d 384, 387 (5th Cir. 2000). To avoid this 
illogic~l a11d absurd :result,. 8 C.F.R. § 214.2(h)( 4)(ii_i)(A) must:therefore be read as stating additional 
requireme~ts · t}lat a·: position must meet, supplementing the statutory and regulatory definitions . of 

. specialty occupation. . . 
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Consonant with section 214(i)(l) of the .Act and the regulation at B C.P.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and II@tigration ServiCes (USCIS) consistently interprets the term "degree" in the 
criteria a.t8 C.F;R. § 214.2(h)(4)(iii)(A) to mean not just any b:accalaureate or higher degree, but one . . . 

in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. v. 
Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a deg(ee requirement in a specific specialty" 

· as ."one tqa~ re~ates.directly to the duties and responsibilities o~ a particular position"). Applying this 
standard, US CIS regularly approves H-lB petitions for qualified aliens who -are to be employed as 
engineers, computer scientists, certified public accountants; college professors, and other such 
occupations. These professions, for which petitioners hav~ regularly been able to establish a 
minimum ent~y reqpirement in the United States of a baccal~ureate or higher degree in a specific 
specialty or its equivalent directly related to the duties and responsibilities of the particular position, 
fai~ly represent the types of specialty occupations that Congress contemplated when it created the 
H-lB .visa p~tegory. 

The Labor . Condition Application '(LCA) submitted to support the visa petition states that the 
proffered position is an Assistant General Manager position, and that it corresponds to Standard 
Occupatio~al Classification (SOC) code and title 11-9051.00 Food Service Managers from the 
Dictionary of Occupational Titles (DOT) maintain~d by thtr United States Department of Labor 
(DOL). Page. three of the LCA, which would reveal the wage level and wage rate at which the 
petitioner would employ the beneficiary was not provided wi~h the visa petition. However, the visa 
petition §tates that Jhe petitioner would pay the beneficiary $34,000 annually, which is consistent 
only with a L,evel I position in the area where the petitioner proposes to employ the beneficiary. The 
evidence. in the recqrd therefore shows that the LCA is approved for an entry level or Level I Food 
Service Manager position. · · · 

With the vtsa petition, counsel provided no evidence, and qid not even assert, that the proffered 
position requires a minimum of a bachelor's degree in a specific specialty or its equivalent. Counsel 
did provide ~vidence that the awarded the 
benefictary a pachelor's degree with a major in International Finance/International Economics, and a 
master's degtee in Ihternational Economics and Entrepreneurspip. An evaluation of the beneficiary's 
foreign edqcation states that it is equivalent to a U.S. bachelor's degree in business administration. 

On June 6, 2Dll, the service center issued an RFE in this matter. The ser-Vice center requested, inter 
aliq, evidence that the petitioner would employ the beneficiary in a specialty occupation. 

In response, counsel submitted (1) a list of the duties of the proffered position; (2) what purports to 
be an organ'iza.tional chart of the petitioner's operations; {3} a chapter of the U.S. Department of 
Labor's Occupational Outlook ·Handbook (Himdbook) pertinent to Advertising, Marketing, 
Prorrwtions~· Public; Relations, and Sales Manager positions; (4) counsel's own letter, dated July 19, 
2011; and (S) what 'purports to be an undated letter from the rletitioner's Operations Supervisor. The 
AAO obserVes that:the position of Operations Supervisor is not included on the organizational chart 
proyided. 
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The l~st of the d,uties of .the proffered position states that, in the proffered position, the beneficiary 
· would as~jst. in. qJo.rdinating promotions; assist in. product launches; be responsible for training 

employees; oversee: inventory, order products, equipment, ~upplies; maintain records of supply, 
.· product p,urch~ses; :arrange for routine .maintenance of facility, investigate and resolve customer 

complaints; mo~~to.r health and safety . regulations; coordihate work/travel student orientation; 
prepare pfiyroll; corrtplete paperwork to comply with licensing, tax, etc., assist with cash audits; and 
project monthly sales and service goals. . 

1 •' . 

A paragraph appended to that list of duties states, "The [beneficiary would 9e] responsible for the 
duties of a food service manager and duties of the advertising, marketing, promotions, and ·sales 
manager." Counsel: cited the Ha~dbook chapter prov'ided for the proposition that a bachelor's degree 
is usually preferred tor such positions. 

In his ow;n iulv 19. '201lletter, counsel stated that the petitio~er employs more than 200 employees 
at four locations. The AAO. observes that the Viisa petition states that the l;>eneficiary· 
would work at The petitioner's operations at other 
locations· have not been shown to be relevant to the _instant visa petition. 

Counsel furth~r stated that the proffered position is a propos~d new position, and that .it requires a 
bachelor's degree. : Counsel did not state that the proffered position requires a minimum of a 
bachelor's d~gree in a Specific specialty or its equivalent, or id~ntify the specific specialty that would 
be directly rylated to the proffered pbsition, if it did require such a d~gree. · 

' ' 

I 

In his uhd(lh~d letter, the petitioner's operations supervisor st~ted that the beneficiary would act as 
general manager when the actual general manager of the restaurant is. not on duty. He did not 

·indicate th(lt the proffered position r~quires a minimum of a bachelor's degree in a specific specialty 
or its equivalent. 

Th~ direCtor deni~d the petition on August 30, 2011, finding, as was noted above, that the petitioner 
had not demonstrated that the proffered position qualifies as ~ position in a specialty occupation by 
virtue of requiring~ minimum of'a bachelor's degree in a specific specialty or its equivalent. More 
specifically, the director found that the petitioner.liad satisfied none of the supplemental criteria set 
forth at 8 C.F.R. § 214.2(h)(4)(iii)(A). 

On app~;al, counsetreiterated the duties of the proffered positjon as previously described, and stated 
. that those duties ~re diverse and complex. He . referred tc) .the Handbook chapter pertinent to 
AcGountants and Auditors in support of that assertion. He also stated, "[the· proffered position] very 
clearly includes duties of Advertising, Marketing, Prom,btions, Public Relations, and Sales 
manager[s]," and again cited the Handbook for the proposition that, fot some of those positions, 

. employers often prefer candidates with a bachelor's . degree. in ·business administration with an 
eifiphasis on marketing. · 

I . 

Cqunsel st(lted that the petitioner prefers that the person ih the proffered position have a bachelor's 
degree. H;e. fu.rther stated th(lt the p~titionet employs, t\Vo managers with bachelor's degrees. 
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Counsei st~ted, yet further, that the beneficiary will coordinate the employment cif employees with 
J-'1 visa~, and asserted that the beneficiary is "uniquely qualifi~d" for that role as he has worked as a 
J-1 visa h.older in -the past. Counsel provided no C!,rgument fqr the proposition that supervising J-1 
employees requires a minimum of a bachelor's degree in a specific sp_ ecialty or its equivalent. 

. " . ~ ' . . 

In fac~, neither counsel nor the petitioner has ever even allege~ that the proffered position requites a 
minimum of~ bach~lor's degree in a specific specialty or its equivalent. Although he stated that the 
petitioner prefers candidates with bachelor's degrees for this ~ewly created position, he did not state 
that such a pegree is a minimum requirement, nor that the pre(erred degree should be in any specific 
specialty. The failure of the petitioner and counsel even to all~gethat the'proffered position requires 

. a minimum of a bachelor's degree in-a specific specialty or its equivalent is a sufficient reason, in 
· itself, to 'find that the petitioner has not demonstrated thae the proffered · position is a specialty 
occupation position~ and sufficient reason, therefore, to deny the visa petition. However, the AAO, 
will continue . its analysis of the special~y occupation issue, in order to identify other evidentiary 
deficie.nC.:~es that pr~cl~de approval of this petition. · · 

. . 

'" The AAO will now discuss the appliCation of the addition&l, supplemental standards at 8 C.F .R. 
§ 214.2(h)(4)(iii)(A) to the evicience in this record of proceeding. 

The AAQ will. first' dis~uss the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(l), which is satisfied if a 
J . . . . . 

baccalaureate or higher degree, or its ·equivalent, in a specific specialty is normally the minimum 
requirement for ent~y into the particular position. . . · 

• · t; . : . 

The AAO recpgnizes the Handbook, cited by counsel, as an ;authoritative source on the duties and 
educ~tiop.al ·require~ents of the wide variety of ocCupations that it addresses.1 Here, the LCA 
submittec.f with the visa petition is approved for a Food Service Manager position. In the "Food 
Service Managers" chapter, the Handbook provides the following description of the duties of .those 
positions: · 

. Food service nianagets are responsible for the daily operations of restaurants and 
. ! . 

other ·establishments that prepare and serve food . and beverages to customers. 
Managers ensure that customers are satisfied with theit dining experience . 

. More specifically, the Handbook states: 

·Food service_ managers typically do the following: 
• Interview, hire, train, oversee, and sometimes fire employees 
• Qversee . the inventory and .. ordering of food and beverage, 

~quipment; and supplies · 
'! . . 

The Handbook, ; which is . available in printed f<2-rm, may.' also be accessed on the Internet, at 
http://www.hls.'gov/o.~o/ •. The AAO's references to the Handbook are to the 2012 ~ 2013 edition available 

online. 
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Monitor food preparation methods, portion sizes, and the overall 

·• .·. 
• 

·presentation of food · · 
Comply with health and food safety standards and regulations 
Monitor the actions of employee~ and patro'ns to ensure everyone's 
personal safety 
Investigate and resolve compJ~ints regarding food quality or 
service 

. • . Schedule staff hours a~d assign duties . . 
• ~eep budgets and payroll records and review financial transactions 
• Establi~h standards for personnel perfopnance and customer 

service· 

U.S. Dep.'t of Labor, Bureau of Labor Statistics, 'Occupational Outlook Handbook, 2012-13 ed~, 
"Food Service Managers," http://www .bls.gov /ooh/ manage.hent/food-service-managers.htm#tab-2 
(last vi~it~<J January 8, 2012). ~ · ,. 

. ' 

. TP.e dutie.s at~riputed to the proffered position are consistent with the duties of food service managers 
· as descri~ed; ii,l the Hqndbook. On the balance, the AAO finds that the proffered position is a food 

service manager po$ition as described in the Handbook.2 

. As· to the e~ucational requirements of food service manager positions, the Handbook states, 
"Al!hough _most food service managers have less than a b~chelor'·s degree, some post~econdary 
education: is increasingly . pr~ferred for many . mariager positions." /d. at 
http://wwW.bls.gov/ooh/management/food-service-inanagers.htm#tab-4. 

. . i . - . 

' 
The Handbook makes clear that food service manager positions, as a category, do not normally 
require a ~inimum· of a bachelor's degree or the equivalent,' let alone a minimum of a bachelor's 
degree in a speeific:specialty or its equivalent. ' 

Further, the MO finds that, to the extent that they are described in the record of proceeding, the 
. numerous dut~es thatr-the petitioner ascribes to the . proffered position indicate a need for · a range of 

knowledge of food service, but do not establish any particular· level of formal, post-secondary 
·1 • • • 

2 .In ~ss~rtions pr~viously d~scribed, counsel implied that the proffered position may qualify as an 
advertising, m~rketing, promotions, public relations, or sales manager position, or, perhaps in the alternative, 
that it requ~re~ a bachelor'~ degree because it requires performance of duties described in the Handbook 
chapter pertin,ent to Aceountants and Auditors. The AAO ·observes ~that the duties of the proffered position do 
not correspond closely to either of those positions and, even if they :did, the visa petition would be deniable on 
the basis t~atit is not accompanied by a co~responding LCA, as required by .8 C.F.R. § 214.2(h)(4)(i)(B)(l). 
That is, if the proffered position is · an advertising, marketing, pro~otions, public relations, or sales manager 
position, or an ~ccountant or auditor position, then the LCA submitted in this case may not be used to support 
the instan~ vi~£!. petition, as it is certified for the employment of a! food service manager. The regulation at 

. 20 C.F.Jl. § 655.705(b) makes clear thatUSCIS has the responsibility to ensure that the content of an LCA 
correspopds with a visa petition. · · 

. . . . . J 
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education le~ding to a bachylor's or higher degree in a specific specialty as minimally necessary to 
attain such .\alowledge. · 

Further stiU, the record shows that the petitioner has designated the proffered position as a Level I 
- ' . ' . 

position, indicating that it is an entry-level position fon an employee who has only basic 
understanding of the occupation. See U.S. Dep't of Labor, Emp't & Training Admin., Prevailing 
Wage Det.etinination Policy Guidance, Nonagric. Immigration' Programs (rev. Nov. 2009), available 
at · http://www.foreignlaborcert.'doleta.gov/pdf/NPWHC Gtiidance Revised 11 2009.pdf. The 
classific~~ion of the proffered position as a Level I position dqes not support the assertion that it is a 
position th£l.t C<!flllOt be performed without a minimum of a bdchelor' s degree in a specific specialty 
or its eq"Qiv~lent, especiaily .as the Handbook indicates that most food service manager positions do 
not, require even a b~chelor'sdegree. 

As the evidence of' record does not establish that _the particular position here proffered is one for 
which tl;le normal minimum entry requirement is a baccalaure~te or higher degree, or the equivalent, 
in ·a · specific specialty, the petitioner has. not satisfied the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(l). , 

Next, the AAO finds that the petitioner has not satisfied the' first of the two alternative prongs of 
8 C.f.R '§ 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to 
the petitioner's industry in positions tqat are both: (1) parallel to the proffered ·position; and 
(2) located in ~)fganizations that are similar to the petitioner. 

In determini11g whether there is a common degree requirement, factors often considered by USCIS 
include: whether the Handbook reports that the industry requires a degree; whether the industry's 
professional association has made a degree a minimum entt:y requirement; and whether letters or 
affidavits from firms or individuals in the industry attest that such firms "routinely employ and 
recruit OI,lly degteed individuals." See Shanti, Inc. v .. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 
1999) (quotingHird!Blaker Corp. v. Sava, 7.12 F. Supp. 1095, 1102 (S.D.N~Y. 1989)). 

- . ' 
\ 

As alre~~y discussed, the petitioner has not established that its proffered position is one for which 
the Handbook, or , aily other authoritative, objective, and .:reliable resource, reports a standard 
industry-w~de requirement of at least a bachelor's degree in' a specific specialty or its equivalent. 
Also, there are no submissions from prOfessional associations, individuals, ·or similar firms in the 
petitioner's industry attesting that individuals employed in position~ parailel to the proffered position 
are routinely required to have a minimum of a .bachelor's degree in a specific specialty or its 
equivalent for e~iltr:y into those positions. 

. i . . . ' ' 

Further, as was n9ted above, the petitioner has designated the proffered position as a Level I 
position, indicating that it is an entry-level position for an .employee who has only basic 
understai;tqing · of t,he occupation. In order to attempt to ~how that parallel positions require a 
minimum of a bacpelor' s degree in a specific specialty or its equivalent, the petitioner would be 
obliged to demonstrate that other Level I food service manager positions,A:e.; entry-level positions 
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. ' 
' 

requmng only a basic understanding of food se~vice management, require a mm1mum of a 
bachelor's degree in specific specialty or its equivalent, the proposition of which is not supported by 
the Handbook. 

The petitioner has not demonstrated that a requirement of a minimum of a bachelor's degree in a 
specific specialty or its equivalent is common to t11e petitioner's industry in parallel positions among 
similar organizatiops, anq has . not~ therefore, ·satisfied the first alternative prong of 8 C.F .R. 
§ 214.2(h)( 4 )(iii)(A)(2). 

The AAO will next' consider the second alternative prong of8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which 
is satisfied if the petitioner establishes that the particular position proffered in the instant case is so 
complex or unique .that it can be performed only by an indiyidual with a minimum of a bachelor's 
degree in a specific. specialty or its equivalent. \ 

\ 

The record contai~s very little evidence that would differentiate the work of the proffered position 
from the work of food service manager positions in general. The duties of the proffered position 
(such ·as ·assisting in coordinating promotions; assisting in pfoduct launches; being responsible for . 
training employees; overseeing inventory, ordering products,; equipment, and supplies; maintaining 
records of supply and product purchases; and arranging for routine maintenance of facility) are 
described in terms of functions common to food service mmiager positions in general, and so have ' . 
not been shown to be more complex or unique than the duties of other food service manager 

. positions, most of which, the Handbook indicates, do not ev~n require a minimum of a bachelor's 
degree. 

Counsel further stated that the beneficiary will coordinate the employment of employees with J-1 
visas, and asserted that the beneficiary is "uniquely qualified;': for that role as he ha~ worked as a J-1 
visa holder in the past. Counsel provided no evidence to support the proposition that supervisingJ-1 

I , • ·• 

·employees is so ,cdmplex or unique that it requires a minimll,m of a bachelor's degree in a specific 
specialty or its equivalent. In addition, past experience as a J-1 nonimmigrant is irrelevant to 
.qualifying as an H.:.J B nonimmigrant unless such status subjects the individual to a two-year home 
residence requirement. · 

Further, as was not¢d above, the petitioner has indicated that:the proffered position is a Level I food 
service manager pbsition, an indication that the proffered position is an entry-level position for an 
employee who has only a basic understanding of food service management. This does not support 
the proposition that the proffered position is so complex or u.qique that it can ,only be performed by a 
person with a specipc bachelor's degree, especially as the Handbook indicates that some food service 
manager positions do riot require 'such a degree. 

For both of the above reasons, the petitioner has not satisfied the second alternative prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

Next, the AAO will address the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which is satisfied ifthe 
petitioner demonstrates that the petitioner normally requires a minimum of a bachelor's degree in a 
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specific spec~alty or: its equivalent for the proffered position.3
:' The proffered position is a proposed 

position .. The petit,ioner does · not now 'employ apyone in the proffertfd position and has never 
previously employed anyone in the proffered position. The petitioner is unable to demonstrate, 
therefore,'that it has: previously required a minimum of a bach~lor's degree in a specific specialty or 
its equivalent for the proffered position. . 

Counsel &sserted that the duties of the proffered position are the same as those of its general manager 
positions, a~d that it employs two managers with bachelor's d~grees. Counsel provided no evidence 

· pertiQ.ent to those degrees, did not state that they are in any specific specialty directly related to the 
proffered· positioQ., and did not · state how many other managers the petitioner employs who do not 
have bachelor's degrees. The evidence does not demonstrate :that the petitioner normally requires a 
minimwu of a bachelor's degree in a specific specialty or its equivalent for its general manager 
positions: 

Counsel ~lso assert~d, "[The petitioner] prefers th~t [candidates .for the proffered position] have a 
d_egree given ~he proposed duties." A preference is ·not a mini~um requirement, and counsel did not 
allege that Jh~ petitioner even prefers a degree in any specific specialty for the proffered position. . 

. ~ 

For all of these reasons, the petitioner has not demonstrated that the proffered position qualifies as a 
specialty o.ccupa:tion position pursuant to the criterion at 8 C.P.R.§ 214.2(h)(4)(iii)(A)(3). 

. . . . 
Finally, the AAO will address the alternative criterion at 8 C;F:R. § 214.2(h)(4)(iii)(A)(4), which is 
sat~sfied ·if the petitioner establishes that the nature of the 1 specific duties is so specialized and 
complex '·th&t ·~owl edge required to perform them is usually associated with the attainment of a 
baccala:u~e'!re or higher degree in a specific specialty or its eq~ivalent. 

Again, {~lative speCialization and complexity have not been sufficiently developed by the petitioner 
as an ~spect of the proffered position. In other words, the p~oposed duties, including investigating 
and resqlving . customer complaints; monitoring health · a,nd ·. safety regulations; coordinating 
work/travel student orientation; preparing payroll; completing paperwork to comply with licensing, 
tax, etc.; assisting with cash audits; projecting monthly sales and service goals; and coordinating the 
employment of J-1 :Visa holders have not been described ·with sufficient specificity to show that they 

3 Whil~ l,i petitioner :may believe or otherwise assert that a proffered position requires a degree, that opinion 
alone without corroborating evidence cannot establish the positimi as a specialty occupation. Were USCIS 
limited solely to reviewing a petitioner's claimed self-imposed ~equirements, then any individual with a 

. bachelor'S degree c<;>~ld be brought to the United States to perforrri any occupation as long as the employer 
artificiaJly created a: : tok~n degree requirement, wher~by all individuals employed in a particular position 
possesse~ a baccala~reate or higher degree in the specific specialty or its equivalent.. See Defensor v. 
Meissn~r, 201 F. 3d · at 387. In other words, if a petitioner's degree requirement is only symbolic and the 
· proffere~ position does 'not in fact require such a speci.alty degree hr its equivalent to perform its duties, the 
occupatiori' wo~ld not meet the statutory or regulatory definition oi·a specialty occupation. See § 214(i)(l) of . . . 

the Act; 8 ~.F .. R. § 214.2(h)(4)(ii)(defining the term "specialty occupation"). 



(b)(6)

. \ · 

Page II. · 

are more specialized and complex than food service manager posttlons that are not usually 
associated with at least a bachelor's degree in a specific specialty or its equivalent. 

Further, as was noted above, the petitioner filed the instant visa petition for a Level I food service 
manager position, a position for a beginning level employee with only a basic understanding of food 
service management. This does not support the proposition that the nature of the specific duties of 
the proffered position is so specialized and complex that their performance is usually associated with 

· the attainment of a minimum of a bachelor's degree in a specific specialty or its equivalent, directly 
related to food service management, especially as the Handbook indicates that food service manager 
positions ~equire no; such degree. 

For the ·reasons discussed above, the petitioner has not satisfied the criterion at 8 C.F.R. 
§ 214.2(h)( 4)(iii)(A)( 4). 

The petitioner . has . failed to establish that it has · satisfied any of the criteria at . 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) and; therefore, it cannot be found that the proffered position qualifies as a 
specialty occupation. The appeal will be dismissed and the petition denied for this reason. 

The record suggest~ an additional issue that was not addres~ed in the decision of denial but that, 
nonetheless, also pr~cludes approval of this visa petition. 

As was stated abov~~ the petitionbr' is seeking to classify till: beneficiary as a nonimmigrant worker 
in a specialty occupation pursuant to section 101 (a)( 15)(H)(i)(b) of the Immigration and Nationality 

·~;· Act (the Act), 8 U.~.C. § 1101(a)(15)(H)(i)(b). ·As was .. also p~eviously stated, section 214(i)(l)(B) of 
· !~· the Act states that specialty occupation positions require at(ainment of a bachelor's or ·higher 

degree in the specific specialty orits equivalent. 

The degree referenced by section 214(i)(l iCB) of the Act, 8 U.S.C. § 1184(i)(l )(B), means one in a 
specific specialty that is . characterized by a body of highly, specialized knowledge that must be 
theoretically and practically applied in performing the duties of the proffered position. 

A bachelor's degree does not, per se, qualify a beneficiary for employment in a specialty occ1:1pation. 
Rather, the position must require a degree in a specific specialty. C). Matter of Michael Hertz,. 
Assoc., 19I&N Dec. 558,560 (Comm'r. 1988). Further, the beneficiary must have a d~gree in that 
specific specialty. See Matter of Ling, 13 I&N Dec. 35 (Reg. Comm'r 1968). 

Even if the proffered position were a specialty occupation, which it is not~ the beneficiary would not 
qualify to perforin: the duties of that specialty occupation ~ased on ·his education credentials as 
evaluated, because ' it has not been demonstrated that the .. beneficiary possesses a degree in a 
specialized field of study ~ 

Specifical1y, while an evaluation of the beneficiary's academic credentials prepared by a credential 
evaluator states that the beneficiary possesses the equivalent tp a U.S. Bachelor's degree in Business 
Administration, it fails to designate any specific business sp¢,dalty. The AAO notes that a general 
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· degret; i(i b~sji1ess iadministration alone . is insufficient to q1:1alify the beneficiary to perform the 
serviees of~ spedaity occupation, miless the academic courses pursued and. knowledge gained is a 
realistic prerequisite to a particular occupation in the field. Matter of Ling, ·13 I&N Dec. 35. The 
petitioner must demonstrate that the beneficiary obtained knowledge of the particular occupation in 
which litd or she will be employed. !d. Thus, even if tpe ; petitioner had demonstrated that the 
proffert;di position requires at least a bachelor's degree in a specific specialty 'or its equivalent, the 
petition c'oul9 not be approved, because the petitioner failed to demonstrate that the beneficHuy has 
taken cmuses or gained knowledge considered to be a realisti~ prerequisite to any specific specialty 
within the 'field ofbusiness. For this additional reason, the pet~tion must be denied. · · · 

An ·application or petition that fails to comply-with the tec~ical requirements of the law may be 
denied by the AAQ. even if the service center does not identify all of the grounds for denial in the -

·initial de~ision. See·SpencerEnterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd, 345 F.3d 683 (9th Cir . .2003); see also Solta~e v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that tl).e AAO conducts appellate r~view on a de ~novo basis). 

Moreover; when the AAO denies a petition on multiple alternative ~rounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused its disc*tion with respect to all of the AAO's 
enumerated ground~. See Spencer Enterprises, Inc v. United ,States, 229 F. Supp. 2d at 1043, affd. 
345 F.3d '683. ' : . I ' 

The director's d,ecision will be affirmed and the .petition wili i>e denied for the above stated reasons, 
with each considered as an independent · and alternative ba$is for the decision. In visa petition 
proceedings, the burden of proving eligibility for the benefit sought remains entirely ·with the 
petitioner.. Section 291 of the Act, 8 U.S.C. §_1361: Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition isdenied. 


