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DISCUSSION The service center-director denied the non1mm1grant visa pet1t1on The matter is
now on appeal before the Admmistratlve Appeals Off1ce (AAO) The appeal will be dismissed.
~ The petition w111 be denied. _

The petitioner l;‘submitted a Petition for Nonimmigrant Worker (Form I-129) to the California
Service Center on May 17, 2011. In the Form I-129 visa petition, the petitioner describes itself as a
security guard servwes company established in 2004. In order to employ the beneficiary in what it
designates'as an accountant position, the petitioner seeks to classify him as a nonimmigrant worker
in a specialty occupation pursuant to section 101(a)(15)(H)(1)(b) of the Immigration and Nationallty
Act (the Act), 8. U S.C.§ 1101(a)(15)(H)(1)(b)

The director denied the petltlon on September 22 2011 finding that the petitioner failed to establish
* that the proffered position qualifies- as a specialty occupatlon in accordance with the applicable
statutory and regulatory provisions. On appeal, counsel asserts that the director’s basis for denial of
the petition was' erroneous and contends-that the petitioner satisfied all evidentiary requirements. In
support of tl’llS assertlon counsel submitted a brief. »

The record of proceedmg ‘before the AAO contains:. (1) the petitioner’s Form I 129 and supporting

- documentation; *(2) the director’s request for ev1dence (RFE); (3) the response to the RFE; (4) the

' director’s - denial letter; and (5) the Form I-290B and supporting documentation. The AAO
reviewed the record in its entirety before issuing its dec1sron :

For the reasons that. will be discussed below, ‘the AAO agrees with the director's decision.
Accordingly, the director's decision w1ll not be disturbed. The appeal will be dismissed, and the
petltion will be demed »

Furthermore, later in the decision, the AAO will also address two additional, independent grounds,
not identified by the director’s decision, that the AAO finds also preclude approval of this petition.
Specrﬁcally, beyond the decision of the director, the AAO finds that the petitioner (1) failed to
establish that it would pay the beneficiary the required wages for his work if the petition were
granted; and (2) failed to submit a Labor Condition Application (LCA) that complies with the
applicable statutory and regulatory provisions. Thus, the petition cannot be approved for these
-reasons as well, w1th each ground considered as an independent and alternative basis for denial.'

In thisjma'tter, the petitioner stated in the Form I-129‘that ‘it-seeks the beneficiary’s services as an
accountant to work on a full-time basis at an annual salary of $36,000 per year. In a support letter
dated May 5, 2011, the petitioner stated the following regarding the proffered position:

[The beneflclary] is being offered , temporary employment in the posrtion of an

~ "Accountant”, [sic] to perform the following duties: Apply principles of accounting
“to ‘analyze financial information and prepare financial reports, audit contracts, orders, -
vouchers, and prepare reports to substantiate 1nd1v1dual transactions prior to
settlement. : :

' The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004). - . _ _
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‘Devise - iand 1mplement manual or computer based system for general accounting,
analyze! financial mformat10n detal[l]mg assets, liabilities, capital and prepare :
balance sheet etc. 3 T Tw : -

- We hereby relterate and ampllfy those duties and approx1mate percentages of time
spent on each area: '

J Preparatlon and analyses of f1nanc1al/account1ng information in order to prepare
‘and present reports to clients by utilizing and applying principles of accounting
: "requlred, to analyze financial information and records ' 35%

L VPreparatlon of Budget Reports for chents and for employer's business. This
' ientalls detailed monitoring, analyses and research of [the petitioner's] and client's.
jexper%ses and incomeé on long term and short basis and requirements of [the
petmoner 's] and client's business operations. This involves recurring and non-
-recurring . charges. Examination of current and past budgets for accuracy,

: completeness and conformance with regulatrons 35% 4

e Estlmate present flnancxal situation based on financial information in order to
' prepare balance sheets and proflt/loss accounts. 20%

. Research of ‘economic and financial developments that may affect [the
petmoner 's] or:[the] client's spendmg and organizational expenses. This. includes
the consohdatron of departmental budgets of clients into operating and budget
summaries. 10% :

* The petitioner 'further states that ."[i]n order to perform’the duties of an 'Accountant',[sic] the
incumbent must have a B.A. degree in Accountancy " The petitioner reports that the beneficiary
"has earned his Bachelor of Commerce Degree in June 2006, from the . , located in

' The petitioneér submitted a copy of the beneficiary's foreign academic certificate

. and transcript, along with an education evaluation from the

The evaluation states that the beneficiary possesses "the U.S. equivalent of the
Bachelor of Sc1ence in Accountmg -

- The petltloner also submltted a Labor Condition Apphcatlon (LCA) in support of the 1nstant
‘petition that designated the proffered posmon under the occupational category "Accountants"-
SOC (ONET/OES) code 13- 2011.01. The petltloner 1nd1cated that the wage level for the proffered
posrtron was Level I (entry)

The AAO notes that the petitioner has descrlbed the dutles of the beneficiary's employment in the
same general terms as those used by the Dictionary of Occupational Titles (DOT) for the
occupational category "Accountant." That is, the AAO notes that the wording of the some of the
above -duties as provided by the’ petitioner for the proffered position are taken virtually verbatlm
from the tasks associated with the occupational category "Accountant” from DOT. i
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- Specifically DOT states, in - pertinent part the following regardmg the occupat1onal title
"Accountant (profess & kln) Code 160 162- 018

Appllesu prmclples of accountmg to analyze financlal information and prepare'
financlal reports: Compiles and analyzes financial information to prepare entries to
accounts, such as general ledger accounts, documentlng business transactions.
Analyzes financial information detailing. assets; llabllmes, and capital, and
prepares balance sheet, profit and loss statement, and other reports to
,summarrze current and projected company -financial position, using calculator or

~ computer Audits contracts, orders, and vouchers, and. prepares reports to
' substantlate individual transactions prior to settlement. May establish, modify,
document and coordinate implementation of accounting and accounting control
procedures May devise and implement manual or computer-based system for
general"accountmg

(Emphasis added.) D_lctzonarjl of .OCcup'a'tionalv Titles, Occ,up.ational Information Network
(O*NET), A'c%:ountant‘ (profess, & kin). — Code 160.162-018, on the Internet at
http://www.occupationalinfo.org/16/160162018.html (last visited January 9, 2013). '

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and
issued an RFE on August 5, 2011. The director outlined the evidence to be submitted. The AAO
notes that the director specifically requested the petitioner submit probative evidence to establish
that the proffered position is a specialty occupation.- In the request, the petitioner was asked to
provide a more|detailed description of the work to be performed by the beneficiary for the entire
period requested including the specnﬁc job duties, the percentage of time to be spent on each duty,
level of respons1b111ty, etc.

Counsel responded to the RFE on August 24, 2011 and provided a brief and additional evidence in
support of the H-1B petition. ‘In the brief, dated August 24, 2011, counsel submitted the following
description of the proffered pos1t1on .

The pos1t1on offered is for : an Ac_countant, with the following job \dUties_:‘

e Preparation of hqua‘rterly ‘and yearly tax returns payroll statements and
~ deductions monthly. Attend to preparation of proﬁt and loss statements and
' balance sheets. Time spent 35% ‘ :

. .Implementatlon of a general accounting system for keeping accounts and
records of disbursements, expenses, tax ‘payments and general ledger.

- Preparation .- of balance sheet reﬂectmg assets 11ab111t1es and capital. Time

. spent 35% o '

. ‘Performance of audits of the busmess[es] books and records and prepare [sic] - »
reports resultmg from the aud1ts Time spent 20%. ;
it 3 ‘
e Inspection of accounting 'system to determine ltst efficiency and protective
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value and report to management on the results of such inspection.
Preparatlon of cash flow projections of the business and preparation of
recurring and non-recurring costs. Report ﬁndmgs and recommendations to
management Time spent 10%.

The AAO observes that th1s expanded descrlptlon of the duties of the proffered position is not
probative ev1dence as the description was provided by counsel, not the petitioner. Counsel's brief
was not endorsed by the petitioner and the record of proceeding does not indicate the source of the
duties and respons1b111t1es that counsel attributes to the proffered position. Without documentary
evidence to support the claim, the assertions of counsel will not satisfy the petitioner's burden of
proof. The unsupported assertions of counsel do not constitute: evidence. Matter of Obaigbena, 19
I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of
‘Ramzrez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).
L i :

As prev1ously mentloned the petitioner claimed in the letter submitted with the initial petition that

"[i]n order to perform the duties of an 'Accountant’,[sic] the incumbent must have a B.A. degree in
Accountancy.” Notably, in response to the RFE, counsel stated initially that a "[m]inimum of a
Bachelor Degree with a major in Accounting or Finance or the Foreign Equivalent Degree is
‘required” (on page 2 of the brief), but later stated that the position offered is so complex and
’ sophrstlcated that it can be performed only by an individual with a minimum of a Bachelors Degree
in Finance or Economics or related field or equivalent as hereunder set out" (on page 3 of the brief).
: Throughout the: brlef counsel continued to 1ncons1stently descrlbe the requ1rements of the proffered
‘position. No explanatron was prov1ded :

Moreover, counsel also claims that "the beneficiary has the necessary qualifications and reference is
made to the Bachelors Degree in Economics that is possessed by the beneficiary by the

_in June 2006." (Emphasxs added.) Notably, the education
evaluation submitted by the petitioner md1eates that the beneficiary possesses "the U.S. equivalent
- of the Bachelor of Science in Accountmg "The record: provides no explanation for this
inconsistency. :Thus, the'AAO must question the accuracy of counsel's brief and whether the
information provided is correctly attributed to this pamcular position and beneficiary. It is
incumbent upon the petmoner to resolve any inconsistencies in the record by independent objective
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the
petitioner submits competent objective evidence pomtmg to where the truth lies. Matter of Ho, 19
I&N Dec. 582, 591-92 (BIA 1988). :

Although the petitioner claimed that the beneficiary would serve in a specialty occupation, the
director determined that the petitioner failed to establish how the beneficiary's immediate duties
would necessitate services at a level requiring the theoretical and practical application of at least a
bachelor’s degree level of a body of highly specialized knowledge in a specific specialty. The
director denied the petition on September 22, 2011. Counsel for the petitioner submitted an appeal
of the denial of the H- 1B petltlon »

2 The AAO notes that the record of proceedmg contains a dnploma from the stating that
the beneficiary graduated in June 2006 and  was awarded the Degree of Bachelor of Commerce in
Accountancy 1
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' The issue beforé the AAO is whether the petitioner has provided sufficient evidence to establish that

it would employ the beneficiary in a specialty occupation position. The AAO will first discuss
some findings that are material to this decision’s application of the H-1B statutory and regulatory

’ framework to the proffered pos1t10n as described in the record of proceeding.

¥

Upon review ofl the record of proceedmg, the AAO notes that there are numerous mcons1stenc1es and
discrepancies in! the petltlon and supporting documents, which undermine the petitioner’s credibility
with regard to' the services the beneficiary will perform, jas well as the actual nature and
requirements of the proffered position. When a petition includes numerous discrepancies, those
1ncons15ten01es w1ll raise serious concerns about the veracity of the petitioner's assertions.

When determining whether a position is a specialty occupation the AAO must look at the nature of
the business offermg the employment and the description of the specific duties of the position as it
relates to the particular employer ‘To ascertain the intent of a petitioner, the U.S. Citizenship and

- Immigration Services (USCIS) looks to the Form I-129 and the documents filed in support of the

petition. It.is- only in this manner that the agency can determine the exact position offered, the
location of employment the proffered wage, et cetera. Pursuant to 8 C.F.R, § 214.2(h)(9)(i), the
director has the responsibility to consider all of the evidence submitted by a petitioner and such
other evidence that he or she may independently require to assist his or her adjudication. Further,

- the regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides that "[a]n 'H-1B-petition involving a specialty

occupation shall be accompanied by [d]Jocumentation . . . or any other required evidence sufficient

to establish . that the serviees the beneﬁciaryis to’ perform are ina specialty occupation.”

"For H-1B approval the petltloner fnust demonstrate a legitimate need for an employee exists and to

substantiate. that it has H:1B caliber work for the beneficiary for the period of employment
requested in the ‘petition. It is incumbent upon the petitioner to demonstrate it has sufficient work to
require the serwces of a person with at least a bachelor’s .degree in" a specific specialty, or the
equivalent, to perform duties at a level that requires the theoretical and practical application of at
least a bachelor!s degree level of a body of highly specralized knowledge in a specific specialty for
the period spemﬁed in the pet1t1on ' ,
Even assuming, arguendo that the _]Ob descrlption and requirements as prov1ded by counsel in
response to the: RFE had been endorsed by.the petitioner, the AAO notes that the proposed duties
and requuements have been s1gn1ﬁcantly revised. For example, the revised duties involve
performing accounting functions for the petitioner such as preparing tax returns, payroll statements,

- profit and loss: statements and balance sheets, rather than preparing and presenting reports for

clients. Moreover in response to the RFE, counsel claims that the "accountant duties are similar in
many ways to the duties of financial analysts and auditors according to the [U S. Department of
Labor S (DOL)] 0ccupatzonal Outlook Handbook (; Handbook) ".

The purpose of the request for evidence is to ehc1t further 1nformat10n that clarifies whether

ehgibihty for the benefit sought has been established. 8 C.F.R. § 103. 2(b)(8). When responding to a
_request for evidence, a petltioner or-counsel cannot offer a new position to the beneficiary, or
materially change a position's title; its level of authority within the organizational hierarchy, or its

associated job respon31b1l1t1es The petitioner and counsel must establish that the position offered to
the beneficiary when the petition was filed merits classification as a specialty occupation position.
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Matter of Michélin Tire Corp., 17 1&N Dec. 248, 249 (Reg. Comm'r 1978). If eignificant changes are

. made to the m1t1a1 request for approval, the petitioner must f11e a new petition rather than seek

-approval of a petmon that is not supported by the facts in the record. The information provided by
counsel in-the response to the director's request for further evidence did not clarify or provide more
specificity: to the original duties of the position, but rather added new generic duties to the job
description. Therefore for all of the reasons discussed, ‘the analysis w1ll be based on the job
description submxtted by.the petitioner with the initial petltlon |

Notably, the respon51b111t1es for the proffered position as- described by the petrtloner contain
generalized funlctlons without providing sufficient information regarding the particular work and
- associated, educational requ1rements into which the duties would manifest themselves in their day-
to-day perforrnance ‘within the petitioner’s business operations. As prevrously discussed, the
petitioner's job descrlptlon contains duties that are virtually verbatim from the DOT description for
accountants, Thrs type .of generalized description may be appropriate when defining the range of
duties that may: ‘be performed within an occupational category, but generally cannot be relied upon
by a petitioner when discussing the duties attached to specific H-1B employment. In establishing a
position as a spec1a1ty occupation, a petitioner must describe the specific duties and responsibilities
to be performed by a beneficiary in the context of the petitioner's business operations, demonstrate a
legitimate need: for an employee exists, and substantiate that it has H- lB caliber work for the
beneﬁcmry for the penod of employment requested in the petition.

As reflected in; the petitioner's descrlptlon of the posrtlon the petitioner descnbes the proposed
duties in terms of generalized and generic functions that fail to convey sufficient substantive
information to estabhsh the relative complexity, uniqueness and/or specialization of the proffered
position or its dutles Such generalized information does not in itself establish any. necessary
correlation between any dimension of the proffered position and a need for a particular level of
eeducation, or educatlonal -equivalency, in a body of hlghly specialized knowledge in a specific
specialty. - The AAO also observes, theefore, that it is not evident that the proposed duties as
~described in th1s record of proceeding, and the position that they comprise, merit recognition of the
_ proffered posmon as a specialty occupation. To the extent that they are described by ‘the petitioner,
the AAO finds; the proposed duties do not provide a sufficient factual basis for conveying the
substantive matters that would engage the beneficiary in the actual performance of the proffered
position for the entire -three-year period requested, so as to persuasively support the claim that the
position’s actual work would require the. theoretical and practical application of any particular
educational level of highly spemahzed knowledge ina spemﬁc specialty directly related to the demands
of the proffered pos1t10n :

Further the petltloner indicates in"the Form I-129. that it is a company provrdmg security guard
‘services. According. to the ,petltroner approx1mately 70% of the duties that the beneficiary will
perforin involve preparing and analyzmg financial/accounting information to present reports to
clierits and preparing budget reports for clients. .The petitioner fails to adequately convey the
- substantive work that the beneficiary will perform within the petitioner's business operations.
“Without further clarification by the petitioner, it appears that the beneficiary will be employed in a
lesser capacity or serving in a. different position. The record of proceeding lacks (1) evidence
-corroborating that the petitioner has work that exists as an ongoing endeavor generatmg definite
employment for the beneficiary's services; and (2) evidence that the beneficiary’s duties ascribed
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would actually requlre the theoretical afid pidctical apphcatlon of at least a baccalaureate level of a
body of highly specralrzed knowledge in a specific specialty, as required by the Act. Upon review
of the record, the AAO finds that the petitioner has provided insufficient probative documentation
to corroborate its claims regarding its business activities and the actual work that the beneficiary
will perform to establrsh elrgrblllty for this benefrt

Moreover, the record of proceeding. contams dlscrepancres between what the. petmoner claims about
the level of responsibility inherent in the proffered position set against the contrary level of
responsibility conveyed by the wage level indicated by the LCA submitted in support of petition.
That is, the petitioner provided an'LCA in support of the instant petition that indicates the
occupational cldssification for the position is "Accountants” — SOC (ONET/OES) code 13-2011.01.
The petitioner stated in the LCA that the wage level for the proffered position was a Level I (entry)
position, with a;prevailing wage of $36,000 per year The LCA was certified on May 2, 2011 and
signed by the pet1t10ner on May 5,2011.

Wage levels should be determined only after selecting the most relevant Occupational Information
Network (O*NET) occupational code classification. Then, a prevarlmg wage determination is made
by selecting one of four wage levels for an occupatron based on a comparison of the employer's job
requirements to the occupational requirements, including tasks, knowledge, skills, and specific
vocational preparatron (education, training and experience) . generally required for acceptable
performance in othat occupation: 3 Prevailing wage determinations start with a Level I (entry) and
progress to a wage that is commensurate with that-of a Level 1L, (qual1ﬁed) Level III (experienced),
or Level IV (fully competent worker) after considering the job requirements, experience, education,
~special skllls/other requirements and supervisory duties. Factors to be considered when determining
the prevailing wage level for a position include the complexity of the job duties, the level of
judgment, the amount and level of supetvision, and the level of understanding required to perform
the job duties. 4 'The U.S. Department of Labor (DOL) emphasrzes that these guidelines should not
be implemented in a mechanical fashion and that the wage level should be commensurate with the
- complexity of the tasks, independent judgment required and amount of close supervision received.

"The wage levels are defined in DOL' "Prevailing Wage Determ1nat1on Policy Gu1dance " A Level
I wage rate is descrrbed as follows

Level I (entry) wage rates are assigned to JOb offers for begmmng level employees
‘who have only a basrc understanding of the occupation These employees perform

3 For addmonal mformatlon on wage levels, see DOL, Employment and Training Admmlstratlon s Prevailing
Wage Determmatzon Policy Guidance, Nonagrlcultural Immigration:Programs (Rev. Nov. 2009), available
on the Internet at http://www. foreignlaborcert.doleta.gov/pdf/Policy - Nonag_Progs pdf.

4 A point system is used to assess the complexity of the job and assign the wage level. Step 1 requires a"l"
to represent the _|0b s requirements. Step 2 addresses expenence and must contain a "0" (for at or below the
level of experience and SVP range), a "1" (low end of experience and SVP), a "2" (high end), or "3" (greater
than range). Step 3 considers -education required to perform the job duties, a "1" (more than the usual
education by one. category) or "2" (more than the usual education by more than one category). Step 4
accounts for Spemal Skills requirements that indicate a higher level of complexity or decision-making with a
"1"ora "2" entered as appropriate. Finally, Step 5 addresses Supervrsory Duties, with a " entered unless
supervision is- generally required by the occupation. - -
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routine -tasks - that requrre limited, if any, exercise of Judgment -The tasks provide
experience and familiarization with the' employer’s methods, practices, and
. programs. The employees may perform higher level work for training and
*" developmental purposes.- These employees work under close supervision and receive
~specific! 1hnstructrons on required tasks and results expected. Their work is closely
' monltored and reviewed for accuracy. Statements that the job offer is for a research
fellow, a worker in training, or an 1ntemsh1p are indicators that a Level I wage

‘ should be cons1dered : "

.See DOL Employment and’ Trarmng Administration's Prevailing Wage Determination Policy
Gutdance, Nonagrlcultural Immigration Programs (Rev. Nov.- 2009), available on the Internet at
http://www. forergnlaborcert doleta gov/pdf/Pollcy_Nonag_Progs pdf.

Throughout the'record of proceedmg, counsel clalms that the proffered position involves complex,
unique and/or specialized duties. For example, counsel states in response to the RFE. that the
position offered is "complex and sophrstrcated " Counsel further asserts the "job has great
.complexity and! iresponsibility" and that "it is clear that the skills, knowledge and ability to perform
‘the job offered: requires a high degree of sophistication and knowledge." Additionally counsel
reports that the ! "job has great complexity and respon51b111ty Counsel continues by stating that the
"job duties have great complexity, sophistication and responsibility” and that "it is clear that the
_knowledge expertise, skills and ability to perform the job offered require a high degree of these
attributes.” According to counsel, the beneficiary will be supervised by the chief executive officer.
* Additionally, in the appeal counsel claims that "the position offered mvolves duties of unique and
complex nature.” :

The AAO must question the level of complexity, independent judgment and t{nderstanding required
for the proffered position as- the LCA is certified for a Level I entry-level position. This
characterization‘of the posrtlon and the claimed duties and responsibilities as described in the record
of proceedrng conﬂlct with the wage-rate element-of the LCA selected by the petitioner, which, as
reflected in the drscussron above, is indicative of a comparatively low, entry-level position relative
to others within' the occupation. In accordance with the relevant DOL explanatory information on
wage levels, this wage rate indicates that the beneficiary is only required to have a basic
understandmg of the occupation; that he will be expected to: perform routine tasks that require
~ limited, if any, exercise of judgment; that he will be closely supervised and his work - closely:
monitored and reviewed for accuracy, and that he w111 receive specific instructions on required tasks
-and expected results.

This aspect of the LCA undermrnes the credrblhty of the petition, and in particular, the credibility
" of the petltloner s assertions regardrng the demands, level of respons1b111t1es and requirements of
the proffered position. As-previously mentioned, it is incumbent upon the petitioner to resolve any
inconsistencies ‘in the record by independent objective evidence. Any attempt to explain or
reconcile such inconsistencies will not suffice unless the petitioner submits competent objective
evidenceé pointing to where the truth lies. -Matter of Ho, 19 I&N Dec. 591-92.

Further, the"AAO notes that the petitioner has failed to establish that it would pay the beneficiary
tthe required wages for his work if the petition were granted. More specifically, the petitioner
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" claimed in the LCA" that the prevallmg wage. for "Accountants" soc (O*NET/OES) Code
13-2011.01 for Los Angeles County (Los Angeles, California) for 7/2010 - 6/2011 was $36,000 per
. year. However a search of the Office"of Foreign Labor Certification Data Center Online Wage
Library reveals that the prevailing wage for "Accountants” in the area of intended employment was
$43,410 per year. 5 Thus, the petitioner's offered wage to the beneficiary of $36,000 per year is
below the prevallmg wage for the occupatlonal classification of "Accountants" in the area of
1ntended employment The difference in yearly wages is $7 410.

Under the H—lB program a petltloner must offer a beneﬁaary wages that are at least the actual
wage level pard by the petitioner to all other individuals with similar experience and quallflcatlons
for the specific employment in question, or the prevallmg wage level for the occupational
classification in the area of employment, whichever is greater, based on the best information
“available as. of the time of filing the applxcatron See sectlon 212(n)(1)(A) of the Act,
8US.C.§ 1182(n)(1)(A)

The petitioner was required to provide, at the time of filing the H-1B petition, an LCA certified for

the correct occupatlonal classification in order for it to' be found to correspond to the petition. - To
permit otherw1se would result in a petitioner paying a wage lower than that required by section
212(n)(1)(A) of the Act, by .allowing that petitioner to 51mply submit ‘an LCA for a different
occupational ‘category at a lower prevailing wage than the one that it claims it is offering to the
beneficiary.  As such, the petitioner has failed to establish that it would pay the beneficiary an
adequate salarwaor his work, as required under the Act, if the petltlon were granted. Thus, for this
reason as well the H-IB cannot be approved. :

: Moreover the general requirements for filing 1mm1grat10n apphcatlons and petltlons are set forth at
8 C.F.R. §103. 2(a)(1) as follows: ‘

[E] very apphcatlon petltloner appeal, motion, request, or other document submitted
on the form prescribed by this chapter shall be executed and filed in accordance with-
the instructions on the form, such instructions . . . being: hereby incorporated into the
particular section of the regulations requiring its submlssmn

The regulations require that before filing a Form 1-129 petition on behalf of an H-1B worker, a
petitioner obtain a- certified LCA from DOL in the occupational specialty in which the H-1B worker
will be employed. See 8 C.F.R. §§ 214.2(h)(4)(1)(B) and 214.2(h)(4)(iii))(B)(1). The instructions
- that accompany: the Form I-129 also specify that an H-1B petitioner must document the filing of a
labor certlﬁcatlon apphcatron with DOL when submlttmg the Form I 129.

As noted below the regulatlon at 8 CFR. § 214. 2(h)(4)(1)(B)(2) spec1ﬁes that certification of an
LCA does not constltute a determination that an occupation isa specialty occupatlon ' :

5 For addmonal 1nformat10n regardmg the prevailing wage for Accountants in Los Angeles, Cahfomla see
the All Industries Database for 7/2010 - 6/2011 for "Accountants" at the Foreign Labor Certification Data
Center, . Online - " Wage . Library on. - - the Internet at
http://www.flcdatacenter. com/OesQulckResults aspx?code=13-2011&area=31084&year=11&source=1
(visited January 9, 2013). . :



. (b)(6)
Page 11 : ;

Certiﬁca’tion by the Department of Labor [DOL] of a labor condition application in

‘an occupatlonal classification does not constitute a determination by that agency that

the occupatlon in question is a specialty occupation. The director shall determine if

the application involves a specialty occupation as defined in section 214(i)(1) of the

Act. The‘ director shall also determine whether the partlcular alien for whom H-1B

classification is sought qualifies to perform services in the specialty occupation as .
prescrlbed in section 214(1)(2) of the Act. ’ -

Whlle DOL is the agency that certifies LCA apphcatlons before they are submitted to USCIS DOL
. regulations noté that the Department of Homeland Security (DHS) (i.e., its immigration benefits
branch, USCIS) is the department respon51ble for determining whether an LCA filed for a particular
Form I-129 actually supports that: petltlon See 20 CFR. §.655.705(b), which states, in pertment
part (empha31s added)

For H-lB visas .". . DHS accepts the empldyer's petition (DHS Form I-129) with the
DOL certified LCA attached. In doing so, the DHS determines whether the petition
is supported by an LCA which corresponds with the petition, whether the occupation
named in the [LCA] is a specialty occupation or whether the individual is a fashion
model of distinguished merit and ability, and whether the qualifications of the
nonimmigrant meet the statutory requirements of H-1B \}isa classification.

The regulation at 20 C.F.R. § 655.705(b) requxres that USCIS ensure that an LCA actually supports
the H-1B petition filed on behalf of the beneficiary. Here, the petitioner has failed to submit a valid
LCA that.corresponds to the claimed duties and requirements of the proffered position, that is,
specifically, that corresponds to the level of work, responsibilities and. requirements that the
~ petitioner ascribed to the proffered position and to the wage-level corresponding to such a level of
work, responsibilities and requirements in accordance with the pertinent LCA regulations.

- The statements regarding the claimed level of complexity, independent judgment and understanding
required for the proffered position are materially inconsistent with the certification of the LCA for a
Level I entry-level position. This conflict undermines the overall credibility of the petition. The
AAO finds that, fully considered in the context of the entire record of proceedings, the petitioner
failed to establish the nature of the proffered .position and in what capacity the beneficiary will
* actually be employed ' :

A review of the enclosed.LCA indicates that the information provided does not correspond to the
level of work and requirements that the petitioner ascribed to the proffered position and to the
wage-level corresponding to such a level of work and requirements in accordance with the pertinent
LCA regulations. As a result, even if it were determined that the petitioner overcame the director's
‘basis for denial of the petltlon (whlch it has not), the petmon could not be approved for this
independent reason. -

Based upon a complete review of the record of proceeding, the AAO agrees with the director that
. the evidence fails to establish that the position as described constitutes a specialty occupation. It
should be noted that, for efficiency’s sake, the AAO hereby incorporates the above discussion and



| (b)(6)
Pagel2 . "

| analysis regarding the dutles and requrrements of ‘the proffered posmon into each basrs discussed
* below for d1sm1ss1ng the appeal. ‘ : _

For an H- 1B petition to be granted the petmoner must prov1de sufficient evidence to establlsh that .
it will employ the beneficiary in a specialty occupation position: To meet its burden of proof in this

- regard, the petitiorier must establish that the employment it is offermg to the beneficiary meets the
applicableistatutory and regulatory requrrements : .

‘ Sectlon 214(1)(1) of the Act 8 US. C § 1184(1)(1) defmes the term spec1alty occupation” as an
occupat1on that requ1res

(A) theoretical and pract1cal appllcatron of a body of highly specialized
‘ knowledge and _

(B)  attainment of a bachelor's or higher degree in the specific specialty (or its
- equivalent)- as'a minimum for entry into the occupation in the United States.

The regulatron at 8 C K. R § 214. 2(h)(4)(11) states, in pertment part the followmg

Specralty occupatzon means an occupatron which [(l)] requrres theoretical and
practical application of a body of highly specialized knowledge in fields of human
- endeavor including, but not limited to, architecture, engineering, mathematics,
physrcal sciences, social “sciences, medicine and health, education, busiress
specraltres accounting, law, theology, and the arts, and which [(2)] requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equlvalent
as a minimum for entry into the occupat1on in the United States. -

Pursuant to 8 C FR. § 214. 2(h)(4)(1n)(A) to qual1fy as a spec1alty occupatlon a proposed posmon
must also meet one of the following criteria: ,

)., A baccalaureate o higher degree or its equivalent is normally the minimum
- requirement for entry into the particular position; * o

(2) The degree requirement is common to’ the industry in parallel positions

' ~ among similar organizations or, in the alternatrve an employer may show
that its particular.position is so complex or umque that it can be performed
only by an 1nd1v1dual with a degree; -

(3) -~ The employer normally requires a degree or its er31uivalent for the position;-or

(4) -‘The nature of* the . specific dutles [is] so spemahzed and complex that
" knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

Asa threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iiii(A) must logically be read 'together
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(iD). In other words, this regulatory
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~ language must be construed in harmony with the thrust of the related provisions and with the statute
" as a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction
-~ of language which takes into_account the design of the statute as a whole is preferred); see also
' COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989);
Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R.
©§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to
~ meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this
section as .stating the necessary and sufficient conditions for meeting the definition of specialty
occupation would result in particular positions meeting a condition under 8 C.F.R.
- § 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. . See Defensor v. Meissner, 201
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R.
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must
meet, supplementmg the. statutory and regulatory definitions of specralty occupation.

, Consonant w1th section 214(i)(1) of the Act and the regulatron at 8 C.F.R. § 214.2(h)(4)(i1), USCIS

- consistently interprets the term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not
just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the
proffered posrtlon See Royal Siam Corp. v. Chertoﬁr 484 F.3d 139, 147 (1st Cir. 2007) (describing

"a degree -requirement in a specific specialty” as "one that relates directly to the duties and
- responsrbrhtres of a particular position"). Applylng this standard, USCIS regularly approves H-1B
petitions for quahﬁed aliens who are to be employed ‘as engineers, computer scientists, certified
public accountants college professors, and other such occupations. These professions, for which
petitioners have regularly been able to establish a minimum entry requirement in the United States
of a baccalaureate or higher degree ina specrﬁc specralty or its equrvalent directly related to the

occupations that Congress Contemplated when it created the H- lB visa category.

To make its determmauon whether the proffered posrtron quahfres as a specralty occupatlon the
AAO next turns to the criteria at 8 C FR. § 214. 2(h)(4)(111)(A)
L.
The AAO wlll first review the record of proceeding in relation to the criterion at 8 C.F.R.
' § 214.2(h)(4)(iii)(A)(1), which requires that a baccalaureate or higher degree in a specific specialty
or its equivalent is normally the minimum requirement for entry into the particular position.

‘The petitioner stated that the beneficiary would be employed m an accountant position. However,
to determine whether a particular job qualifies as a specialty occupation, USCIS does not simply
~ rely on a position’s title. - As previously mentioned, the specific duties of the proffered position,
combined with the nature of the petitioning entity’s business operations, are factors to be
- considered. " USCIS must examine the ultimate employment of the alien, and determine whether the
_position qualifies as a specialty occupation. See generally Defensor v. Meissner, 201 F.3d 384. The
critical element is not the title of the position nor an employer’s self-imposed standards, but whether
the position actually requrres the theoretical and practical -application of a body of highly
specrahzed knowledge, and the attainment of a baccalaureate or higher degree in the specrfrc
specialty as the minimum for entry into the occupatron as requrred by the Act.
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The AAO recogmzes DOL's Occupanonal Outlook Handbook (Handbook) as an authorrtatlve source
on the duties and educational requirements of the wide variety of occupations that it addresses.” As
previously discussed, the petmoner asserts in LCA that the' proffered pOSlthIl falls under the
occupational category "Accountants." - . - oy P

The AAO rev1ewed the chapter of the Handbook entitled "Accountants and Audltors including the
sections regarding the typical duties and requirements for this occupational category However, the
Handbook does not indicate that " Accountarits” comprise an occupational group for which at least a
bachelor’s:degree in a specific specialty, or 1ts equivalent, is. normally the mrmmum requirement for
~ entry into the occupatlon

The subsection entitled "What Accountants and Audltors Do" states the followmg about the duties

of this occupatlon .
Accountants and auditors prepare and examine financial records. They ensure that
-financial records are accurate and that taxes are paid properly and on time.
Accountants and -auditors assess- financial operations and work to help ensure that
organlzatlons run efﬁC1ently

. 'Duties
Accountants and aud1tors typlcally do the followmg

~e  Examine financial statements to be sure that they are accurate and comply with
~*laws and regulations

e Compute taxes owed, prepare tax returns, and ensure that taxes are paid properly
and on time :

. Inspect account books and accountmg systems- for eff1c1ency and use of accepted
.accounting procedures '

e - Organize and maintain financial records " - # g
Assess financial operations and make. best- -practices . recommendatlons to
management : -

. Suggest ways to reduce costs enhance revenues, ‘and i improve profrts

~In addltlon to exammmg and preparlng f1nanc1al documentatlon accountants and
auditors must explain - their findings.  This includes face-to-face meetings with
organization managers and individual clients, and preparmg written reports.

Many accountants and auditors specialize, depending On the particular organization
 that they work for. Some organizations specialize in assurance services (improving

S All of the AAO's references are to the 2012 2013 edition of the Handbook which may be accessed at the

Internet site http://www bls.gov/OCO/. '

" For additional information on the occupational category "Accountants see U S. Dep’t of Labor, Bureau of
‘Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., Accountants and Auditors, on the Internet at
" http: /lwww bls. gov/ooh/Business:-and- F1nanc1al/Accountants and- audrtors htm#tab-1 (last visited January 9,

2013). : :
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the. qualxty or context of information for dec1s1on makers) or risk management
(determining the probability of a misstatement on financial documentation). Other

organizations specialize in specific industries, such as healthcare.

Some workers with a background in accounting and-auditing teach in colleges and
universities. For more information; see the profile on postsecondary teachers.

The four main types-of accountants and auditors are the folloWing:

Public accountants doa ‘broad range of accounting, auditing; tax, and consulting

tasks. Their clients include corporations,, governments, and individuals.

They ‘work with financial documents that clients are required by law to disclose.
These include tax forms and balance sheet statements that'corporations must provide

" potential investors. For example, some public accountants concentrate on tax

matters, advising corporations about the tax advantages of certain business decisions
or preparing md1v1dua1 1ncome tax retums

~

External auditors review clients’ financ1a] _statements and inform investors and.
authorities that the statements have been correctly prepared and reported.

. Public accountants, many of whom are ‘Certified Public Accountants (CPAys),

generally have their own business_es or work for public accounting firms.

- . Some public accountarits specialize in forensic accounting, investigating financial
-crimes, such as securities fraud and -embezzlement, bankruptcies and contract
disputes, and other complex and possibly criminal financial transactions. Forensic

accountants combine their knowledge of accounting ‘and finance with law and
investigative techniques to determine if an activity is illegal. Many forensic
accountants work closely with law enforcement personnel and lawyers durmg
1nvest1gatlons and often appear as expert witnesses durmg trlals

Management ,accountants, also called cost, managerlal, ‘industrial, corporate, or
private accountants, record and analyze the financial information of the organizations

“for. which they work. The information that management accountants prepare is

intended for internal use by business managers, not by the general public.

They often .work on budgeting and performance evaluation. They may also help
organizations plan the cost of doing business. Some may work with financial
managers on asset management which involves planmng and selecting financial
investments such as stocks bonds, and real estate.

Government accountants ‘maintain and examine the records of govemment
agencies and audit private businesses and individuals whose activities are subject to
government regulauons or taxatlon Accountants employed by federal, state, and
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local govemments ‘ensure that revenues' are received and spent in. accordance with
‘ laws and regulations. '

‘Internal auditors check for mismanagement of an organization’s funds. They
identify ways to improve the processes for finding and eliminating waste and fraud.
. The practice of internal auditing is not regulated, but the Institute of Internal
Auditors (ITA) provides generally accepted standards. | '

Information technology auditors are internal auditors who review controls for their
orgamzations computer” systems, to ensure that the f1nancral data comes from a
reliable source. -

- U. S Dep t of Labor Bureau of Labor Statlstlcs 0ccupatzonal Outlook Handbook, 2012-13 ea’
 Accountants and - Auditors, on the Internet at http /Iwww.bls. gov/ooh/Busmess -and-
Fmanc1al/Accountants and- auditors htm#tab 2 (last v1srted January 9, 2013).

The n‘arrative of the Handbook indicates that government accountants work in the public sector, and
internal auditors check for mismanagement, waste or fraud. These descriptions of accountants
clearly do not apply to the proffered position. Moreover, under the Handbook’s description, public
. accountants are usually Certified Public Accountants (CPAs) w1th their own business or employed
by accountmg firms. : : ,,

When reviewing the Handbook, the AAO must again note that the petitioner designated the
- - proffered position as a Level I (entry level) position on the LCA. This designation is indicative of a
comparatively low, entry-level position relative to others within the occupation. That is, in
accordance with the relevant DOL explanatory information on wage levels, this wage rate indicates
that the beneficiary is only required to have a basic understanding of the occupation and carries
expectations that the beneficiary perform routine tasks that require limited, if any, exercise of
judgment; that he would be closely superv1sed that his work would be closely monitored and
reviewed for accuracy; and that he would receive specific instructions on required tasks and
expected results. Furthermore, the Handbook .reports that certification may be advantageous or
even required for some accountant positions. However, the AAO notes that there is no indication
that the petitioner requires- the beneficiary to” have obtained the designation CPA, Certified
Management Accountant (CMA) or ‘any other professronal des1gnation to serve in the proffered
posxtion

While the Handbook states that most accountant positions require at least a bachelors degree in
accountmg or a related field the Handbook contmues by stating the followmg
. . _

‘In some cases, graduates of '.community colleges, ~as well as bo'okkeepers and
accounting clerks who meet the education and experience requirements set by their
employers, get junior accounting positions and advance to accountant positions by ‘
showmg their accounting skills on the job.
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U.S. Dep"t of Labor, Bureau of. Labor Statistics, Occupational Outlook AHandbook, 2012-13 ed.,
Accountants and Auditors, on the ‘nternet at http: /Iwww.bls. gov/ooh/Busmess -and-
Fmancral/Accountants and- audltors htm#tab 4 (last v1s1ted J anuary 9,2013).

The Handbook reports that some . graduates‘ from junior colleges or business or correspondence
schools, as well as bookkeepers and accounting clerks meetmg education and experience
requirements set by employers can advance to accountant positions by demonstrating their
accounting skills. That is, the Handbook reports that individuals who have less than a bachelor's
degree in a specific specialty, or its equivalent, can obtain junior accounting positions and then
advance to accountant positions. The Handbook does not state that this education and experience
must be the equivalent to at least a ‘bachelor's degree in a specific spec1alty The Handbook does not
indicate that at least a bachelor’s degree in a specific  specialty is normally the minimum
requirement for entry into this occupation. Rather, the occupation accommodates a wide spectrum
of educational credentials, including less than a bachelor’s degree in a specific specialty. The
Handbook states that most accountants and auditors need at least a bachelor’s degree, however, this
 statement does not support the view that any accountant job qualifies as a specialty occupation as

"most" is not indicative that a particular position within' the -wide spectrum . of accountant jobs
‘normally requires at least a bachelor’s degree in a specific specialty, or its equivalent.® More
specifically, "most" is not indicative that a position normally requires at least a bachelor's degree in
a specific ‘specialty, or its equivalent, (the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(1)), or that a
position is so specialized and complex as to require knowledge usually associated with attainment
of a baccalaureate or higher degree in a specific specialty "(the criterion at 8 C.F.R.
§ 214.2(h)(4)(iii)(A)(4)). Therefore, even if the proffered position were determined to be an
accountant position, the Handbook does not support the assertion that at least a bachelor's degree in
a specific specialty, or its equivalent, is' normally the minimum requirement for entry into the
occupatron : :

In support of the assertion that the proffered position is a specialty occupation, counsel references
DOT and claims that the position of "Accountant" is assigned a Specialized Vocational Preparation
(SVP) of 8. The AAO notes that DOT was last updated in 1991 (approximately 20 years prior to
the submission of the H-1B petition) and has been superseded by O*NET.” The chronological

¥ For instance, the first definition of "most" in Webster’s New Collegzate College Dictionary 731 (Third
. Edition, Hough Mifflin’ Harcourt 2008) is "[g]reatest in number, quantity, size, or degree." As such, if
merely 51% of the positions require at least a bachelor's degree in specific. specialty, it could be said that
"most” of the positions require such a degree.. It cannot be found, therefore, that a particular degree
requirement for "most” positions in a given occupation equates to a normal minimum entry requirement for
that occupation, much less for the particular position proffered by the petitioner (which is designated as a
Level I position in the LCA). Instead, a normal minimum entry requirement is one that denotes a standard
‘entry requirement but recognizes that certain, limited exceptions to that standard may exists. To interpret
this provision otherwise would run directly contrary to the plain language of the Act, which requires in part
“attainment of a bachelor's or higher degree in the specific specialty (or its equwalent) as a minimum for

“ entry into the occupation in the United States.” § 214(i)(1).of the Act.- :
See, for instance, this note at the opening page of the U.S. Department of Labor Internet site at

http /lwww oalj.dol.gov/libdot.htm (accessed by the AAO on January 9,2013):
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- element of this resource materially diminishes its evidentiary value as an indication of current
practices in the mdustry and counsel has failed to ‘establish how this material is relevant to this
proceeding. That is, counsel has failed to establish the relevancy of DOT here to establish the
current educational requirements for entry 1nto the occupation

Furthermore the AAO ﬁnds that the DOT does not support the assertion that assignment of an SVP
rating of 8 is indicative of a specialty occupation. This is obvious upon reading Section II of the .
DOT's Appendix C, Components of the Deﬁnitlon Trailer, which addresses the Specialized
Vocatlonal Preparatlon (SVP) rating system % The section reads

- L SPEC]FIC VOCATIONAL PREPARATION (SVP)

' Spec1ﬁc Vocatronal Preparation is defined as the amount of lapsed time required by a
typical worker to learn the techniques, acquire the information, and develop the
facrhty needed for average performance in a specific job-worker situation.

This training may be acquired ina school work military, mstitutional or vocational -
environment. It does. not include the orientation time required of a fully qualified
worker to become ‘accustomed to the special conditions of any new job. Specific
vocational training includes: vocational education, .apprenticeship training, in-plant
trammg, on- the—Job tralnmg, and essentral experience in other _]ObS

Specrﬁc vocatronal trainmg mcludes trainmg grven in any of the following
c1rcumstances : :

o Vocational education (high school commercial or. shop training; technical school ’
art_school; ‘and. that part of college trainmg which is orgamzed around a specific
vocational objective); : ‘
b. ApprenticeShip training (for ap'prentiéeablejobs only); '

c. In-plant training (organized classroom study provided by an employer)‘ ,

d. On-thie-job training (servrng as learner or trainee on the jOb under the inistruction
. ofa qualiﬁed worker);

e Essential experience in other jobs '(s'ervin'g' in 'leSS responsible jobs which lead to

- The chtionary of Occupatlonal Titles (DOT) was created by the Enfployment and Trammg
- Administration, and was last updated in 1991. It is included on the Office of Administrative -
_Law Judges (OALJ) web site because it was a standard reference in several types of cases
- adjudicated by the. OALJ, especially in older labor-related immigration cases. The DOT,
~ however, has been replaced by the O*NET. . '

[Emphasrs in the orlgmal ]

10 “Section 1I of the DOT's Appendix C, Components of the Defmitron Trarler can be found at the followmg
‘ Internet websrte http: //www oalj dol. gov/PUBLIC/DOT/REFERENCES/DOTAPPC HTM. .

a "
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. the higher érade job ot sérving,in other jobs which qualify).“

B The following is an explanation of the various levels of specific vocational
preparation: ' : - - -

Level "Time »
- Short demonstratlon only
Anything beyond short demonstration up to and including 1 month
* Over 1 month up to and including 3 months -
Over 3 months up to and including 6 morths
Over 6 months up to and including 1 year
_Over 1 year up to and including 2 years .
Over 2 years up to and including 4 years
- Over 4'years up to and including 10 years
Over 10 years 4 :

Note: The‘ levels of this scale are mutually e)rclvusive and do not overlap.

CONAUN AW~

Thus, an SVP rating of 8 does not indicate that at least a four-year bachelor's degree is required, or

~ more importantly, that such a degree must be in a specific specialty closely related to the occupation
to which this rating is assrgned “Therefore, the DOoT mformatron is not probative of the proffered
position bemg a spec1alty occupatron

It is mcumbent on the petltloner to provide sufficient ev1dence to establish that the particular
position that it proffers would necessitate services at a level requiring the theoretical and practical
application of at least a bachelor’s degree level of a body of highly specialized knowledge in a
specific specialty. As previously mentioned, the regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides
that "[a]n H-1B petition involving a specialty occupation shall be. accompanied by
- [d]ocumentation . . . or any other required evidence sufficient to establish . . . that the services the
beneficiary is' to perform are in a specialty occupation." Going on record without supporting
documentary evidence is"not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Commr 1998) (citing Matter of Treasure
Craft of California, 14 I&N Dec 190. (Reg Comm'r 1972)).

The fact that a person may be employed ina posmon designated as that of an accountant and may
apply some accounting principles in the course of his or her job is not in itself sufficient to establish the
position as. one that qualifies as a §pecialtyl occupation. Thus, it is incumbent on the petitioner to

“provide sufficient evidence to establish that its particular position would necessitate accounting
services at a level requiring the theoretical and practical application of at least a bachelor's degree level
of knowledge in acc'ountih'g. This, the petitioner has failed to do.

.Based upon a complete review of the record of proceeding, the:AAO finds that in the instant case,
the petitioner has not established that the proffered position falls under an occupational category for
which the: Handbook, or other. authoritative source, indicates that normally the minimum
requirement. for entry ‘is at least a bachelor’s degree in a specific. specialty, or its equivalent.

Furthermore; the duties and requirements of the proffered position, as described in the record of
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proceeding by the petrtloner do not indicate that the posrtron is ‘one for which a baccalauréate' or
higher degree in a specific specialty,.or its equivalent, is normally the minimum requirement for
entry Thus, the petmoner failed to satisfy the criterion at 8 C.F.R. § 214. 2(h)(4)(111)(A)( Ik

Next, the ,AAO reviews the record regarding the ﬁrst of the two alternative prongs of 8 C.F.R.
§ 214.2(h)(4)(iii))(A)(2). This prong alternatively calls for a petitioner to establish that a
,requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and (2)
located in organizations that are srmrlar to'the petitioner. -
fn g ‘ , :

In determining whether there is such a common degree requlrement factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree; whether the
" industry's professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ
- and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp 2d at 1165 (quotmg
' Htrd/Blaker Corp v. Sava, 712 F. Supp. at 1102).

‘ As previously drscussed the petrtroner has not established that its proffered position is one for which
the Handbook, or other authoritative source, reports an industry-wide requirement of at least a
bachelor's degree in a specific specialty or 1ts equivalent. Thus, the AAO incorporates by reference
the previous discussion on the matter. Also, there are no submissions from professional
associations or similar firms in the petitioner's industry attesting that individuals employed in
positions parallel to the proffered position are routinely required to have a minimum of a bachelor's
degree.in a specrfrc specralty or its equivalent for entry into those posmons

Thus, based upon a 'complete review of the record, the petitioner has not established that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and (2)
located in organizations. that are similar to the -petitioner. For the reasons discussed above, the
petrtloner has not satisfied the first altematlve prong of 8 C.F.R..§ 214. 2(h)(4)(111)(A)(2)

The AAO-will next consider the second alternative prong of 8 C.F.R. § 214.2(h)(4)(1_u)(A)(2),,
which is satisfied if the petitioner shows that the proffered position is "so complex or unique" that it
can be performed only by an individual with at least a bachelor S degree in a specific specialty, or its
: equrvalent ” > »

~In response to the RFE, counsel submltted documentatlon regardmg ‘the petltroners business
operatrons 1nc1ud1ng the following: : :

. Documentatlon (dated May 2009) indicating that Metrolink recommended to its
- board of directors that the petitioner be awarded a contract. No evidence was
presented that the petitioner was actually granted the contract. :
e Two printouts from the Bureau of Security and Investlgatlve Services confirming
the beneficiary's 11censes/regrstratlons/permrts ‘
e Quarterly wage reports for the first and second quarters of 2011.
e ADP Easy Pay reports for the first and second quarters of 2011.
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o One-page brochure regarding the petitioner's business op‘erations.

The quarterly wage reports and the ADP Easy Pay reports refer to the petitioner as "client." Thus, it
appears that neither document was prepared by the petltloner but rather the documents were
’prepared by another party ’ :

The A‘AO reviewed the record in'its entirety and finds that the petitioner has ot provided sufficient
" documentition to support a claim that its particular position is so complex or unique that it can only
be performed by an individual with a baccalaureate or higher degree in a specific specialty or its
equivalent. This is further evidenced by the LCA submitted by the petitioner in support of the
- instant petition. Again, the LCA indicates.a wage level based upon the occupational classification
"Accountants at a Level I (entry level) wage. The petitioner designated the posmon as a Level 1
. position (the lowest of four assignable wage levels), which: DOL indicates is appropriate for
- "beginning level employees who have only a basic understanding of the occupation." Without
* further evidence, it is. simply not credible that the duties of the petitioner's proffered position are
-complex or unique as such a position would likely be classified at a higher-level, such as a Level IV
. (fully competent) position, requiring a significantly higher prevailing wage. A Level IV position is
designated by DOL for employees who "use advanced skills and diversified knowledge to solve

unusual and complex problems.""' - .

The AAO acknowledges that the petitioner and counsel may beiieve that the duties of the proffered
_position are complex and/or unique, however, the AAO finds that the petitioner has failed to explain
or clarify which of the duties, if any, of the proffered position would be so complex or unique as to
be distinguishable from those of similar but non-degreed or non-specialty degreed employment.
~ The petitioner submitted general job descriptions for the proffered position. The descriptions do not
specifically -identify any tasks that are so complex or unique that only a specifically degreed
individual could perform them. Moreover, the petitioner failed to provide documentary evidence to
establish that the duties performed by the beneficiary involve any particular level of complexity or
uniqueness. Thus, the record lacks sufficient probative evidence to distinguish the proffered
position as more complex or unique from other positions that can be performed by persons without
at least a bachelor's degrée in a specific specialty, or its equivalent. The AAO hereby incorporates
into this analysis this decision’s earlier comments and findings regarding the generalized level of
the information and evidence provided with regard to the proposed duties and the position that they
are said to comprise. As reflected in those earlier comments and findings, the petitioner has not
- developed or established complexity or uniqueness as attributes of the proffered position that would
- require the services of ‘a:-person with at least a bachelor’s degree in a specific specialty, or its

equivalent. ; R »
‘Moreover, the petitioner failed to credibly demonstrate exactly what the beneficiary will do on a
'day-to-day basis such that complexity or uniqueness can even be determined. Notably, the
descrlptlon of the job duties submitted by the petitioner in the support letter and submitted by
counsel in response to the RFE differ significantly and fail -to sufficiently develop relative

" For additional information oni wage levels, see DOL Employment and Trammg Administration’s.
, Prevatlmg Wage Determination Policy Guzdance, Nonagricultural Immigration Programs (Rev. Nov. 2009),
available on the Internet at http://www. forelgnlaborcert doleta. gov/pdf/Pollcy_Nonag_Progs pdf.
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complex1ty or uniqueness as an aspect of the proffered position. - Spec1ﬁcally, the petmoner failed to
demonstrate how the accountant duties described in the record of proceeding require the theoretical
and pract1ca1 application of a body of highly specialized knowledge such that a bachelor's or higher
‘degree in‘a specific specialty, or its equivalent, is required to perform them. For mstance the
petitioner did not submit information relevant to a detailed course of study leading to a specialty.
degree and did not establish how such a curriculum is necessary to perform the. duties of the
position. While a few related courses may be beneficial, or in some cases even required, to perform
certain duties of an accountant position, the petitioner has failed to demonstrate how an established -
curriculum of such courses leading to a baccalaureate or higher degree in a spemflc specialty or its
equ1valent is requlred to perform the dutles of the proffered posmon ' .

The evidence of record does not establish that this position is significantly different from other
- accountant positions such that it refutes the Handbook's information to the effect that there is a
spectrum of acceptable paths (e.g., community college and/or experience) for accountant positions.

- In other words, the record lacks sufficiently detailed information to distinguish the proffered

posmon as unique from' or ‘more complex than accountant positions that can be performed. by'
persons without at least a bachelor s degree in'a spec1ﬁc specialty or its equivalent.

Consequently, as the evidence in the record of proceeding does not show that the proffered position'-
is so complex or unique' that it can be performed only by a person with at least a baccalaureate
degree in a specific specialty, or its equ1valent the petitioner has not satisfied the second alternative
prong of 8C.FR. § 214 2(h)(4)(1u)(A)(2) '

The . third .criterion of 8 C.FR. § 214 2(h)(4)(111)(A) entalls an employer demonstratmg that it
normally. requires a bachelors degree in a specific specialty, or its equivalent, for the position. To
- this end, the AAO usually reviews the petitionef’s past recruiting and hiring practices, as well as.
information regarding employees who prevxously held the position.

To satlsfy this criterion, the record must estabhsh that a petmoner '8 1mpos1tlon of a degree requlrement
is not merely a matter of preference for high-caliber candidates but is necessitated by performance
requirements of the position. In the instant case, the record does not establish a prior history of
recruiting ‘and hiring for the proffered position only persons with at least a bachelor’s degree in a
spec1f1c specialty, or its equlvalent o

While a petitioner may belxeve or otherwise assert that a proffered posmon requires a specific
degree, that opinion alone without corroborating evidence cannot establish the position as a
specialty ‘occupation. . Were USCIS limited solely to reviewing a petitioner's claimed self-imposed
requlrements then any individual with a bachelor's degree could be brought to the United States to
“perform any occupation as long as-the petitioner artificially created a token degree requirement,
- whereby all individuals employed. in a particular position possessed a baccalaureate or higher
degree in the specific specialty or its equivalent. See Defensor v. Meissner, 201 F.3d at 388. In
other -words, if a petitioner's stated degree requirement is only designed to artificially meet the
* standards for an H-1B visa and/or to underemploy an individual in a position for which he or.she'is
overquallfled and if the proffered position does not in fact require such a specialty degree or its
equivalent to"perform its duties, the occupation would not meet the statutory or regulatory definition

|
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of a spec1alty occupatton See § 214(1)(1) of the Act; 8 C.F.R. § 214. 2(h)(4)(n) (defmmg the term
spec1alty occupatlon")

In the instant case, the petltloner did not prov1de the total number of people it has employed to serve

in the proffered position. The petitioner also did not submlt any documentation regarding

employees who have previously held the position. In response to the RFE, counsel submitted a

document entitled "Notice of Job Opening." Notably, the document is not on the petitioner's

letterhead and/or endorsed by the petitioner. The document is not dated. The petitioner and counsel
~did not submlt any documentation to estabhsh that the text was actua]ly published or posted

The petltloner stated in the Form [-129 petition that it has 102 employees and that it was established
. in 2004 (approximately seven years prior to the H-1B submission). Thus, the submission of the text
of one notice over a seven year period is not persuasive in establishing that the petitioner normaily
requires at least a bachelor's degree in a specific specialty, or its.equivalent, for the position.

Upon review of the record, the petitioner has not provided sufficient evidence to establish that it
normally requires at least a bachelor’s degree in a specific specialty, or its equivalent, for the
proffered . position. Thus, the petitioner has not satisfied the third criterion of 8 C.F.R.
. § 214.2(b)(4)(i1i)(A). ' | - g

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish that the nature

of the specific duties is so specialized and complex that the knowledge required to perform them is

usually assocxated ‘with the attainment of a baccalaureate or higher degree in a specific spec1alty or
-its equivalent.

In the instant case, counsel submitted a "Table of Contents" for documentation submitted in
response to the RFE. " The document states that promotional materials and.advertisements of the
petitioner are being submitted to substantiate the petitioner's claim of complexity and specialization
of the business activity. .The AAO reviewed the information and acknowledges that the petitioner
submitted a one-page brochure regarding the petitioner's business. In addition, the AAO reviewed
all of the additional evidence submitted in support of the H-1B petition, including documentation
regarding the petitioner's business operations. For example the petmoner submitted the following
evidence:

e Documentation (dated May 2009) indicating that . recommended 10 its’
board of directors that the petitioner be awarded a contract. No evidence was
. presented that the petitioner was actually granted the: contract.
‘e Two printouts from the Bureau of Security and Investigative Services confirming
the beneficiary's 1icenses/registrations/permits
~ o Quarterly wage reports for the first and second quarters of 2011.
e ADP Easy Pay reports for the ﬁrst and second quarters of 2011.

Upon review of the record of the proceedmg, the AAO notes that the petitioner has not provnded
sufficient probative evidence to satisfy this criterion of the regulations. In the instant case, relative
specialization and complexity have not been sufficiently developed by. the petitioner as an aspect of
the proffered position. - That is,. the proposed duttles‘ have ‘not been described with sufficient
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specificity. to establish that they .are more specialized and.complex than positions that are not
* usually associated with at least a bachelor’s degree in a specific specialty or its equivalent.

* As reflected in this decision's earlier comments and findings with regard to the generalized level at
which the proposed duties are described, the petitioner has not presented the proposed duties with
sufficient specificity and substantive content to even establish relative specialization and complexity
as distinguishing characteristics of those duties, let alone that they are at a level that would require
knowledge usually associated with attainment.of at least a bachelor's degree in a specific specialty,
or its equivalent. - The proposed.duties have not been described with sufficient specificity to
establish their nature as more specialized and ‘complex than the nature of the duties of other
. positions in the pertinent occupational category whose pérformzince does not require the application

of knowledge requiring attamment of at-least a bachelor's degree in a specific spec1alty, or its
“equivalent. . - A . . - *
Moreover, the AAO also reiterates. its earlier comments and findings with regard to the implication
of the petitioner's-designation of the proffered position in the LCA as a Level I (the lowest of four
assignable levels).. That is,.the proffered position's Level I wage designation is indicative of a low,
entry-level position relative to others within the occupauonal category of "Accountants," and hence
one not likely distinguishable by relatively specialized and complex duties.  As noted earlier, DOL
indicates that a Level I designation is appropriate for "beginning level employees who have only a -
basic understanding of the occupation.” Without further evidence, it is simply not credible that the
petitioner's proffered position is one with specialized and complex duties as such a position would
likely be classified at a higher-level, such as a Level IV. (fully competent) position, requiring a
significantly higher prevailing’ wage. For instance, as previOusly mentioned, a Level IV (fully
competent) position is designated by DOL for employees who “use advanced skills and diversified
knowledge to solve unusual and complex problems." V

Upon review of the record of proceedmg, the AAO finds that the petitioner has submitted
inadequate probative evidence to satisfy this criterion of the regulations. Thus, the petitioner has
" not established that the duties of the position are so specrahzed and complex that the knowledge
~ required to perform the duties is usually associated with the attainment of a baccalaureate or higher -
- degree in a specific specralty, or its equivalent. The AAO, therefore, concludes that the petitioner
’farled to satisfy the crrterron at 8 C: F R. § 214 2(h)(4)(111)(A)(4) :

The petrtroner has fa1led to establish that it has satrsfred any of the criteria at 8 C.F.R.
§ 214. 2(h)(4)(ii1)(A) and, therefore it cannot bé found that the proffered position qualifies as a
‘ spec1alty occupat1on The appeal will be drsmrssed and the petrtron denied for this reason.

An application or petmon that farls to comply w1th the teehmcal requirements of the law may be
denied by the AAO, even if the service center does not identify all of the grounds for denial in the -
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (ED.

~Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F 3d 145 (noting that
the AAO conducts appellate revrew on a de novo bas1s) :

: Moreover, when the AAOA demes a'petrtlon on multlple alternative grounds, a plaintiff can succeed
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's
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~enumerated grounds. See Spencer Enterprtses Inc V. Umted States 229 F Supp 2d at 1043 affd.
345F.3d 683

The petition will be denied and the appeal dismissed for the above stated' reasons, with each
considered as an independent and alternative basis for the decision. 'In visa petition proceedings, the

. burden of proving eligibility for the benefit sought remains entirely with the petmoner Section 291
of the Act. Here, that burden has not been met.

ORDER: .. The appe‘al is dlsml_ssed. The pe_tltioxi is denied.



