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- DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is
~ now before the Administrative Appeals Offlce (AAO) on appeal The appeal w1ll be dlSmlSSCd The
petrtron will be den1ed : .

In the Petition for a Non1mm1grant ‘Worker (Form 1-129), the petmoner stated that it is a non- proflt
full service home health agency established in 1981. To employ the beneficiary in what it desrgnates
as a medical records manager position, the petitioner endeavors to classify her as a nommmrgrant
worker in a specialty occupation pursuant to section 101(a)(15)(H)(1)(b) of the Immrgratron and
Nationality Act (the Act), 8 U.S. C § 1101(a)(15)(H)(i)(b).

The directot denied the petition, frndmg that the petmoner failed to estabhsh that it would employ
the beneficiary in a specralty occupation position. On appeal counsel asserted that the director's
basis for denial was erroneous and contended that the petitioner satrsfled all evrdentxary :
requirements. ‘ :

As will be discussed below, the AAO has determined that the director did not err’in his. decision to
deny the pet1tlon on the specialty occupation issue. Accordingly, the dlrectors de01s10n will not be.
d1sturbed ‘The appeal will be dismissed, and the pet1t1on will-be demed

The AAO bases its - decision upon its review of the entiré record of proceeding, which mcludes
(1) the petitioner's Form I- 129 and the supporting documentation filed with it; (2) the service center's
request for additional evidence (RFE) (3) the response to the. RFE (4) the dlrectors denial letter;
and (5) the Form I-290B and counsel's submlss1ons on appeal.

~ The issue on appeal before the' AAO is whether the proffered position qualifies as a specialty

occupation. - To meet its burden of proof in this regard, the petitioner must estabhsh that the . :

~ employment it is offering to the beneflcrary meets the following st'ltutory and regulatory
requuements ‘ :

Section 214(i)(1) of the Act 8 U S.C. § 1184(1)(1) deﬁnes the term specnalty occupation” as an
occupat1on that requires: ,

(A) theoretrcal and practrcal application of a body of hlghly specialized
~ knowledge, and ,

(B) att'ainmen’t of a bachelor's or higher degree in- the specific'specialty (or its
‘ equivalent) as a minimum for entry into the occupation in the United States. '

‘The regulation at 3 CFR.§ 214.2(h)(4)(ii) states, in pertinentvpa‘rt, the following:

Specialty ‘occupation means an occupation which [(1)] requires theoretical and
'practlcal application of a body of highly specialized knowledge in fields of human
endeavor 1nelud1ng, but net ‘limited .to, archltecture engineering, mathematics,
rphysmal sciences, social sciences, medicine-and health, education, business



b)(6
Page 3 (b)(6)

specialties, accounting, law, theology, and the arts, and which [(2)] requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equ1valent as
a minimum for entry into the occupation in the Umted States. o

Pursuant to 8 C FR. § 214 2(h)(4)(111)(A) to qualify as a specralty occupatron the posmon must also .
meet one of the followmg criteria: .

() A baccalaureate or higher degree or its equrvalent is normally the minimum . . |
requrrement for entry into the particular position;

(2) The degree requrrement is common to the 1ndustry in, parallel positions among -
similar organizations or, in the alternative, an employer. may show that its
partrcular position is so complex or umque that it can be performed only by an
individual with a degree

3) - Th'e employer normally requires a degree or its equivalent for the positi‘on’ or

" (4)  The nature of the specrfrc dutres [is] so specrahzed and complex that
, knowledge required to perform the duties is usually assocrated with the
- attarnment of a baccalaureate or hlgher degree ‘ -

As a threshold issue, it is noted.that 8‘C,F.R._§ 214r2(h-)(4)(111)(A) must logically be read together-
with section 214(i)(1) of the Act and 8 C.ER. § 214.2(h)(4)(ii). In other words, this regulatory
language must be construed in harmony ‘with the thrust of the related provisions and with the statute
as a whole. See K Mart Corp. v. Cartier.Inc., 486 U.S. 281, 291 (1988) (holding that construction of
. language which takes irito account the design of the statute as a whole is preferred); see also corr
" Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-
F-, 21 I&N Dec. 503 (BIA 1996). - As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating: the
necessary and sufficient conditions for meeting the definition of specialty occupation would result in
. a particular position meeting a condition under 8 C.F.R. § 214. 2(h)(4)(1ii)(A) but not the statutory or
regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this
illogical and absurd result, 8 C.F.R. § 214. 2(h)(4)(ii)(A) must therefore be read as stating additional
requlrements that a position: must meet, supplementmg the statutory and regulatory deflmuons of -
.specralty occupation.

Consonant with sectron' 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S.
Citizenship and Immigration Services: (USCIS) consistently interprets the term- "degree” in the
criteria-at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one
in a specific specialty that is directly related to the proffered’position. See Royal Siam Corp. v.
Chertoﬁ‘ 484 F.3d 139, 147.(1st Cir. 2007) (describing "a degree requirement in a specific specialty"
"one that relates dnectly to the duties and responsibilities of a particular posrt1on "). Applying this
standard USCIS regularly -approves H-1B petitions for qualrfred aliens who are to be employcd as



1 (b)(6)

‘Page 4

engineers, computer screntlsts certified public accountants, college professors and . other such
occupations. . These professions,’ for which petitioners have regularly been able to estabhsh ‘a
' minimum entry requirement in the United States of a baccalaureate or higher degree . in a specrftc
specialty or its equivalent directly related to the duties and, responsrbllttres of the particular posmon
fairly represent the types of specialty occupations that Congress ‘contemplated when it created the H-
1B visa category. ‘ '

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply
rely on a position’s title. The specific duties-of the proffered position, combined with the nature of
the petitioning entity’s: business operations, are.factors to be considered. USCIS must examine the
ultimate employment of the alien, and determine whether the position qualifies as a specialty
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical-element is not the trtle
of the position nor an employer’s self-imposed standards, but whether the position actuaily requires
the theoretical and practical application of a body of highly specialized knowledge,.and - the . '
attainment of a baccalaureate or higher degree in the specific specialty ‘as the minimum for entry 1nto
the 0ccupat1on as required by the Act. : , o A

With the visa petition, counsel provided evidence that the beneficiary received a bachelor's 'degree in
nursing from the - . Counsel also provided o
employment verification letters pertinent to the benef1c1arys previous employment experience.
Counsel did not provide an evaluation pertinent to any U.S. degree to which the beneficiary's. fore1gn
education might be equivalent, and did not provide an evaluation pertinent to any U.S. degree to

- which the beneficiary's foreign education and her employment exper1ence taken together, might be
equivalent. The significance of that omission is dlscussed below.

Counsel also provided a letter dated- June 2, 2010 from the petitioner's human resources d1rect0r
who stated the following as thé duties of the proffered posmon '

Administer fiscal operation and coordinate financial reporting.

' Manage medical records and health information department.

Conduct periodic review of patient records. : !

In-charged with annual follow-ups of all patients under company registry,
In-charged with record management system of the company, for eff1c1ent delivery
of home care service.

The petitioner's human resources director further stated: ' " - |

The minimum requirement for the professional position described above is a

bachelor's degree, with two (2) years experience in the-field of Physical Therapy, o

Medical Records Management, Nursing, or related study. , ; .
The AAO observes that, although the petitioner's hliman resources director indicated that the
proffered position requires a bachelor's degree, he did not indicate that the requisite degree must be
in any specific specialty. ~

t N
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On October 7, 2010, the service center issued an RFE in this matter. The service center requested,

inter alia, evidence that the petitioner. would employ the beneficiary in a specialty occupation. “The
~service center also specifically requested that the petitioner state.the number of people it ‘has
. employed in the proffered position, the level of education of each person it has so employed and the
field of study in which they earned their degree.

The director also requested additional ev1dence demonstrating. that the benef1c1ary is qualified to
perform services in a specialty occupation. Specifically, the director noted that it appeared that. the

"beneficiary may be qualified to perform services in a spec1alty occupation through a. combination of
education, specialized training and/or work experlence il ‘areas related.to the specialty"; therefore,
the director requested, inter alia, that the petitioner submlt an evaluation from an official who has
the authority to grant college-level credit for training and/or experience in the specialty at an
accredited college or university, which has a program for grantlng such credit based on an
individual's training and/work experience."

In response; counsel submitted, inter alia, a letter in which she stated that the proffered position's
duties are "complex” and that the proffered position requires a candidate that is a "graduate of an
accredited school of nursing or [has] a Bachelor of Science Degree in Nursing, Pharmacy or related
education, with two (2) or more years experience or training in the field, or equivalent combination
’of education and experience." Counsel also submitted additional evidence pertinent to

who according to counsel is a "Medical Records Manager" for the petitioner and has, a

"Bachelor's Degree in Nursing." Counsel also submitted "[r]esume[s], credentials, pay stubs and . 2

“nursing licenses of some healthcare employees of [the petitioner]." Such evidence included
documentation pertinent to

L

The director denied the petition on February 11, 2011, finding, as was noted above, that ' the
~ petitioner had not demonstrated that the proffered position qualifies for classification as a position in
. a specialty occupation.

On appeal, counsel provided an expanded list of duties she attributed to the proffered position. : On

_appeal, however, a petitioner cannot offer a new position to the beneficiary, or materially change.a
position's title, its level of authority within the organizational hierarchy, or the associated . job
responsibilities. The petitioner must establish eligibility at the time of filing the nonimmigrant visa
petition. A petition may not be approved at a future date after the petitionér or beneficiary becomes
eligible under a new set of facts. Matter of Michelin Tire Corp., 17 1&N Dec. 248, 249 (Reg. Comm.
1978). A petitioner may not make material changes to a petition in an effort to make a deficient
petition conform to USCIS requirements. See Matter of Izummi, 22 I&N Dec. 169, 176 (Assoc.
Comm. 1998). Therefore, counsel's revised description of the duties of the proffered position,
submitted on appeal, will not be considered. :

Also on appeal, counsel submitted additional evidence pertlnent to ., whom the
petitioner stated that, beginning in January 2010, it employed as a medical records manager, Wthh 18
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the title of the proffered position in the instant case. Counsel also submitted evidence pertinent to
, as well as an evaluation of the proffered position by

The AAO will now discuss the application of the additional, supplemental requlrements of 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to the evidence in this record of proceedmg

As a preliminary matter, the AAO notes that the petitioner has not alleged in any of its documents
submitted to USCIS that it requires a minimum of a bachelor's degree in a specific specialty for the
proffered position. While counsel claims in response to the director's RFE that the proffered
position requires that the candidate be a "graduate of an accredited school of nursing" or'the
recipient of a "Bachelor of Science Degree in Nursing, Pharmacy, or related education . . . ," without
documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's
burden of proof: The unsupported assertions of counsel do not constitute evidence. Marter of
Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983);
Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980) In any event, it is noted that counsel
states that a "graduate of an accredited school of nursing" would satisfy the petitioner's educatlonal
requirement, however, such a requirement would not satlsfy the degree requirement at 8 CFR.:§
214.2(h)(4)(iii)(A). Although a degree or diploma from an "accredited school of nu1smg may be a
legitimate prerequisite for the proffered position, that requirement in and of itself will not justify a
finding that the proffered position qualifies for classification as a specialty occupation. According to
the U.S. Department of Labor's Occupational Outlook Handbook (Liereindfter the Handbook) ch apter
on Registered Nurses, not all graduates of nursing programs' graduate with a bachelor's degree in
nursing.  See U.S. Department of Labor, Bureau of Labor Statistics, Occupational Outlook
Handbook, 2012-13 ed., at http://www.bls. gov/ooh/Healthcare/Registered-nurses.htm#tab-4 (last
visited January 24, 2013) (noting that there are several levels of nursing credentials, i.e., dlploma
associate's, bachelor s, and master's). '
The AAO will first discuss the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(1), which is satisfied if a
baccalaureate or higher degree in a specific specialty, or its equivalent, is normally the mmnmum
requirement for entry into the particular position. L

The AAO recognizes the Handbook as an authoritative source on the dutles and educat10na1
requ1rements of the wide variety of occupations that it addresses.' i f

On the LCA submitted with the visa petition, the petitioner asserted that the proffered position, a
medical records manager position, corresponds with the Department of Labor's Standard
Occupational Classification (SOC) of 11-9111.00, Medical and Health Services Managers. In the
"Medical and Health Services Managers" chapter, the Handbook provides the following descriptions
of the duties of those positions:

' The Handbook, which is available in printed form, may also be accessed “on the Internef, at

http://www .bls.gov/oco/. The AAO's references to the Handbook are to the 2012 — 2013 edition available
online.
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What Medical and Health Services Managers Do

Medical and health services managers, also called healthcare executives or healthcare
administrators, plan, direct, and coordinate medical and health services. They might
manage an entire facility or specialize in managing a specific .clinical area or
department, or manage a medical practice for a group of physicians. As healthcare

* changes, medical and health services managers must be able to adapt to changes in

laws, 1egulat10ns and technology

Duties '

Medical and health services managers typically do the followmg
« Work to improve efficiency and quality in dehvermg healthcare
- services

e Keep up to date on new laws anH regulations so the facility
complies with them .

o Supervise assistant admmlstrators in facilities that are large enough
to need them

e Manage finances of the facility, such as patlent fees and billing

« Create work schedules _ ,

o Represent the facility at investor meetings or on governing boards

‘e Keep and organize records of the facility’s services, such as the
number of inpatient beds used

« Communicate with members of the medical staff and department
heads

In group medical practices, 'm‘anagers work ‘closely with physicians, nurses,
laboratory technicians, and other healthcare employees. For more information, see the
profiles on physicians and surgeons, registered nurses, and medical and clinical
laboratorv technologlsts and technicians. ‘

Medical and health services managers’ titles depend on the facility or area of

-expertise in which they work. The following are some examples of types of medical

and health services managers:

Nursing home administrators . manhge staff, admissions, finances, and care of the
building, as well as care of the residents in nursing homes. All states requne them to
be l1censed llcemlng 1equ1rements vary by state.

Clinical ma’nagers manag‘e a specific department, such as nursing, surgery, or

physical therapy and have responsibilities based on that specialty. Clinical managers
set and carry out .policies, goals, and procedures for their departments; evaluate the
quality of the staff’s work; and develop reports and budgets. ‘
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Health mformatwn managers are responsrble for the maintenance and securrty of all .
patient records. They must stay up to date with evolving 1nformat1on technology and
current or proposed’ laws about health information systems. Health information
‘managers must ensure that databases are complete, accurate and access1ble only to
| authorized personnel

Assistant administrators work under the top administrator in larger facilities and _
often handle da11y decisions. Assistants might direct activities in-clinical areas, such .
as nursmg, surgery, therapy, medlcal records or health information. -

U.S. Dep’t of Labor, Bureau of Labor Statlstrcs Occupational Outlook Handbook, 2012-13 ed

"Medical and Health Services Managers," http://www.bls.gov/ooh/Management/Medical-and-health-
services—managers.htm#tab-’2 (1ast visited J anuary 24,2013). ‘ , !
‘A review of the Handbook's educatlon and training requirements for this occupatrona] category,
however, indicates that it does not normally require at least a bachelor’s degree in a specific
specialty or ‘its equivalent for enty into.this occupation in the United States. Therefore, this
classification; contrary to counsel’s claims, does not by.virtue of this categorization satlsfy 8 C.F. R.
§ 214.2()(@)(Gi)(A)(1).?

To satisty the regulatlon at 8 CFR § 214. 2(h)(4)(1u)(A)(1) it must be established that. a
baccalaureate or higher degree in a specific specialty or its equivalent is the normal minimum
requirement for entry into the particular position. According to the Handbook, the educational
requirements of a medical and health services manager are as follows: _ o

Education

Medical and health services managers typically need at least a bachelor’s degree to . ;
enter the occupation. However, master’s degrees in health services, long-term care |
administration, public health public administration, or busrness administration also :
are common.

. Prospectrve medrcal and health serv1ces managers.have a bachelor's degree in health o
administration. These programs prepare students for higher level management jobs -
than programs that graduate students with other degrees. Courses needed for a degree
in health administration often include hospital organization and management,

> The AAO notes that, based on the duties described in the petitioner’s human resources director’s June 2,
2010 letter, the proffered position appears to encompass many duties of a Medical Records and Health
Information Technician as described in the Handbook. In fact, that description suggests that the duties of a
Medical Records and -Health Information Technician may comprise most of the duties of the proffered
position. As such, the proffered position may be incorrectly classified as a Medical and Health Services
Manager position. The AAO will assume, arguendo, that the proffered position is, in fact, a Medical.and
Health Services Manager position, so that-it can address counsel’s arguments pertinent to-such positions.
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- accounting and budgeting, human resources administration, strategic planning, law
“and ethics, health economics, and health information systems. Some programs allow
students to spemallze in a partlcular type of-facility, such as a hospital, a nursmg care
" home, a mental health facility, or a group medical practice. Graduate programs often
last between 2 and 3 years and may include up to 1 year of superwsed administrative
: experlence : -

Work Experience

Although bachelor’s and mastér’s degrees . are the most common educational
pathways to work in this- field, some facilities may hire those with on-the-job
experience instead of formal education. For example, managers of physical therapy

- may be experlenced physical therapists who have administrative experience. For
more meI mation, see the’ proﬁle on physical therapists.

U.S. Dept. of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed

"Medical and Health Services Managers," http://www.bls. gov/ooh/Management/Medlcal -and- health— o

services- managers. htm#tab 2 (last visited'January 24, 2013).

1
’

The Ha‘ndbook does not report that a medieal and health services manager needs, as a standard entry

‘requirement, at least a bachelor’s degree in a specific specialty or its equivalent. The AAO notes

that the Handbook indicates that "some facilities may hire those with on-the-job experience instead
of formal education.” It also indicates that those with general degrees in business administration
may enter the occupatlon A petitioner must demonstrate that the proffered position requires a
precise and specific course of. study that relates dlrectly and closely to the position In question.

Since there must be a close correlation between the required specialized studies and the position, the
requirement of a' degree with a generalized title, such as business administration, without further
specification, does not establish the position as a specialty occupation. Cf. Matter of Michael Hertz
Associates, 19 1&N Dec. 558. (Comm' 1988). In ‘addition to proving that a job requires the
 theoretical and practical applxcatlon of a body of specialized knowledge as required by section

214(i)(1) of the Act, a petltloner must also establish that the position requires the attainment of a -~

bachelor's or higher degree in a specialized field of study or its equivalent. As explained above,
USCIS interprets the Supplemental degree requirement at 8 C.F.R. § 214.2(h)(4)(iii)(A) as requiring -
~a degree in a specific specialty that is directly related ‘to the proposed position. USCIS has
con51stently stated that, although a general-purpose bachelor's degree, such as a degree in business:
administration, may be a legitimate prerequisite for a partlcular position, requiring such a degree

without more, will not justify.a finding that a. particular position. qualifies for claqsmcatlon as a
specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F. 3d at 147. '

As the evidence of .record does mot establish that the pamcular position here proffered is one for
- which the normal minimum entry requirement is a baccalaureate or higher degree in a spec1f1c
‘specialty, or the equivalent, the petitioner has not satisfied the criterion at 8 C.FR.
§ 214.2(h)(@)(iii)(A) (). | | \
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Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of :
8 C.FR. § 214. 2(h)(4)(ii‘i)(A)(2) This prong altematively calls for a petitioner to establish that a

requirement of a bachelor’s or higher degree in a specific specialty, or its equivalent, is common to
the petitioner's industry in positions that are both: (1) parallel to the proffered p0s1t10n and
(2) located in orgamzatrons that are similar to the petmoner

© In determrnlng whether there'is a common degree reqt’urement, factors often considered by USCIS'
include: whether the Hémdbook reports that the industry requires a degree; whether the industry’s
professional association has made a degree ‘a minimum entry requirement; and whether lettérs or
affidavits from firms or individuals in the industry attest -that such firms "routinely employ and
“recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn.
1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). - '

As already discussed, the petitioner has not established that its prdffered positionv is one for which
the Handbook, or any other authoritative, objective, and reliable resource, reports an industry-wide
requirement of at least a bachelor's degree in a specific specialty or its equivalent. Also, there are no

submissions from professional associations, individuals, or similar firms in the petitioner's mdustry -

attesting that individuals employed in positions parallel to the proffered position are routmely
required to have a mlnrmum of a‘bachelor’s degree in a specific specialty or its equrvalent for entry
into those positions.. : )
The petitioner has not demonstrated that a requirement of a minimum of a bachelor’s degree in a-
spec1ftc specmlty or its equivalent is common to the petitioner's industry in parallel positions among
similar ofganizations, and has not, therefore, satisfied the flrst alternative prong of 8 C.F. R :
§ 214. 2(h)(4)(111)(A)(2) '

‘The AAO will next consider the second altematrve prong of 8 C.F. R § 214.2(h)(4)(1ii)(A)(2), whrch
is satisfied if the petrtroner establishes that, notwrthstandrng that other medical and health servrces
manager positions in the petmoner S 1ndustry may not requrre a minimum of a bachelor’s degree ina . -
specific specialty or its equivalent, the particular position proffered in the instant case is so Complex :
or unique that it can be performed only by an individual with such credentrals 5 *

A review of the record indicates that the petitioner has failed to credibly demonstrate that the duties
 the beneficiary will be responsible for or perform on a day-to-day basis entail such complexity or
uniqueness as to constitute a position so complex or unique that it can be performed only by a person
with at least a bachelor’s degree in a specific specialty. : ;
Specifically, the petitioner failed to:demonstrate how the duties described require the theoretical and
practical application of a body of highly specialized knowledge such that a bachelor's or higher
degree in a specific specidlty, or its equivalent, is required to- perform them. For ‘instance, the

petitioner did not submit information relevant to a detailed course of study leading to a $pecialty .

degree and did not establish how such a curriculum is necessary to perform the duties of  the
proffered position. While a few related courses may be beneficial, or even required, in performing.
certain duties of the proffered position, the petitioner has failed to demonstrate how an established
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i'curriculum of such courses leading to a baccalaureate or higher degree in a specific specialty, or its .
equivalent, is required to perform the duties of the particular position here.

Therefore, the evidence of record does. not establish that this position is significantly different from
other positions in the occupation such' that it refutes the ‘Handbook's information to the effect that
there is a spectrum of preferred degrees acceptable for such positions, including degrees not in a
_ specific specialty. . In other words, the record lacks sufficiently detailed information to distinguish

the proffered position as unique from or more complex than positions that can be performed by - -

persons without at least a-bachelor's degree in a specific specialty, or its equivalent. ~As the
petitioner fails to demonstrate how the proffered position of medical records manager is so complex

or unique relative to other medical records manager positions in home health care agencies that do

not require at least a baccalaureate degree in a specific specialty or its equivalent for entry into the

occupation in the United States, it cannot be concluded that the petitioner has satlsﬁed the second

alternative prong of 8 C.FR.§214. 2(h)(4)(111)(A)(2)

" The alternatlve criterion at 8 C.F.R.§214. 2(h)(4)(111)(A)(3) is satisfied if the petitioner demonstrates
that it normally requires a minimum of a bachelor’s degree in a specific specialty or its equivalent
for the proffered position. Counsel provided evidence pertinent to one person, i.e., Gladys Sagnep,
that the petitioner has employed in the proffered position, but no evidence pertinent to how many
other people have worked in the proffered position. ‘Previously hiring only one employee with a
bachelor's degree in nursing does. not establish a pattern that the petitioner normally hires someone
with at least a bachelor's degree in a specific specialty or the equivalent for the proffered position.
- Counsel for the petitioner noted that USCIS :approved other petitions that had been previously filed
on behalf of other employees. The director's decision does not indicate whether he reviewed. the
prior approvals of the other nonimmigrant petitions. If the previous nonimmigrant petitions were
approved ‘based on the same unsupported assertions that are-contained in the current record, the
approvals would constitute material and gross error on the part of the director. The AAO is.not
required to approve applications or petitions where eligibility has not been demonstrated, merely
because of prior approvals that may have been erroneous. See, e.g. Matter of Church Scientology
International, 19 1&N Dec. 593, 597 (Comm'r 1988). It would be-absurd to suggest that USCIS or
any agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery,
- 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U S. 1008 (1988) !
i
In any event it is not clear from the evidence submltted in the instant matter that the other clalmed
employees held the same position proffered to the beneficiary. Specifically, employment
verification letters submitted by the petitioner state that both

worked for the petitioner as medical and health services managers. However, it is noted that: the
claimed duties. of , as listed in his résumé, significantly differ from the proffeted
position's duties in the instant matter. It is also unclear that the 1emammg clalmed employees, .
L ) ever worked in
the ploffered posmon Any 1elevance of ev1dence pertinent to the petitioner's employment of them
to the instant case was not explained by the petitioner and is unknown to the AAO. The provision of

evidence pertinent to them was clearly not responsive to the request for evidence pertinent to al] of B

the people the pet1t10ner has. employed in the proffered- posmon
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The AAO is unable to determine, based on the evidence-submitted, that the petitioner normally
requires a minimum of a bachelor S degree in a specific specialty or-its equivalent for the proffered
position.- The petitioner shas not, therefore, satisfied the alternative criterion of 8 ‘C.F. R.
§ 214.2(h)(4)(iii)(A)(3). While a petitioner may believe or otherwise assert that a proffered posmon
requires a degree, that opinion alone without corroborating evidence cannot establish the position as
a specialty occupation. Were USCIS limited solely to reviewing a petitioner's claimed self-imposed
requirements, then any individual with a bachelor's degree could be brought to-the United States to-
perform any occupation as ‘long as the. employer artificially created a token degree requirement,
whereby all individuals employed in a particular position possessed a baccalaureate or higher degree .
" in the specific specialty. or its equivalent. - See Defensor v. Meissner, 201 F.3d at 387. In other
words, if a petitioner's. degree requirement is only symbolic and the proffered position does not in
fact require such. a specralty degree or its equwalent to perform its duties, the occupation would not -
meet the statutory or regulatory definition of a specialty occupation. See § 214(1)(1) of the Act; 8-
C.FR. §214. 2(h)(4)(11) (defmmg the term ' spec1alty occupauon") ‘,
Finally, the AAO will address ‘the alternative criterion at 8 C.F.R. § 214. 2(h)(4)(111)(A)(4), which is
satisfied if the petitioner establishes that the nature of the specific duties is so specialized and
complex that knowledge required to perform them is usually associated with the attainment of a
baccalaureate or higher degree in a specific specialty or its equlvalent

Agam however relative specrallzatlon and complexity have not been sufflcnantly developed by the
petmoner as an aspect of the proffered position. The proposed duties contain no indication of
specialization and complexrty such that they require knowledge usually associated with a minimum
of a bachelor’s degree in.a- specific specialty or its equivalent. In other words, the proposed duties
have not been described with sufficient spe01flc1ty to show that they are more specialized and
complex than medical and health services manager- positions that are not usually assoclated with at
least a bachelor’s degree in a specrf1c specialty or its equrvalent ‘

3 Counsel argues on appeal_that- the proffered position‘s duties are "highly technical and very complex.”

However, the duties as described lack sufficient specificity to distinguish the proffered position from other
medical records manager or other medical and health services manager positions for which a bachelors or
‘higher degree in a specific spemalty, or its equivalent, is not requlred to perform their duties.

Moreover, the pentlonel has designated the proffered posmon as a Level I posmon on the submitted LCA,
indicating that it is an entry-level position for an employee who has only basic understanding of the
occupation. See U.S. Dep't of Labor; Empt & Training Admin., Prevallmg Wage Determination Policy
Guidance, . Nonagric. ~  Immigration Programs (tev. .~ Nov. 2009), available - ‘at
http://www.foreignlaborcert.doleta. gov/pdf/NPWHC Guidance_Revised_11_2009.pdf. . Therefore, it is
simply not credible that the position is one with specialized and complex duties, as such a higher-level
position would. likely be classified at a higher level, such as a Level IV position, requiring a significantly .
higher prevailing wage. It is:incumbent-upon the petitioner to resolve any inconsistencies in the record by
‘independent objective evidence. - Any attempt to explain or reconcile such inconsistencies will not suffice
~ unless the petitioner submits competent objective evidence pomtmg to where the truth lies. Matter of Ho, 19
I&N Dec. 582, 591-92 (BIA 1988) -
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For"the ‘re‘ttsons discussed above, the. petitioﬁer has not!.satisfied the criterion at .SC.F.R. .
§ 214.2(h)(4)(ii1)(A)(4). ' ' : ‘ :

The AAO does not need to exaniine the issue of the beneficiary's qualifications, because . the
‘ petitioner has not prov1ded sufficient evidence to demonstrate that the position is a specialty

occupatlon In other words, the beneflcxaly s credentials to perform a partlcular job are 1elevant only
when the job is found to be a spemalty occupatlon ' \ :

" i

As discussed in this® decision, the petltloner did not submit suffxclent evidence regarding the
proffered position to determine whether it will require a baccalaureate or higher degree in a spec1f1c
specialty or its equivalent. - Absent this determination that a baccalaureate or higher degree in a
specific specialty or its equivalent is required to perform the duties of the proffered position, it also
cannot be determinied whether the beneficiary possesses that degree or its equivalent. Therefore, the
AAO need not and- will not address the beneficiary's qualifications further, except to note that, in any
-event, the petitioner did not submit an evaluation of her foreign degree or sufficient evidence to
establish that her degree is the equlvalent of a U.S. bachelor's degree in a-specific specialty. As
~ such, since evidence was not presented that the beneficiary has at least a bachelor's degree or the
equivalent in a specific specialty, the petition could not be approved even 1f eligibility for the beneflt
sought had been otherwise established.
In visa petmon p1oceed1ngs the burden of provmg ehg1b111ty for the benefit sought remains entlrely
with the petitioner. § 291.of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is demed.r



