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'DISCUSSION: The service center director revoked the approval of the nonimmigrant visa °
petition. ‘The matter is now on appeal before the Administrative ‘Appeals Office (AAO). The -
appeal will be dismissed. The approval of the petition will remain revoked f :

On the Form 1-129 petition, the petltloner states that it is engaged in data warehouse and business
intelligenee solutions. It further claims to have been established in 2005, with 22 employees and
a gross annual income. of $4.4 million. It seeks to continue to employ the beneficiary as a |
systems analyst and to classify him as a nonimmigrant worker in a specialty occupation pursuant ;
to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. §
1101(a)(15)(H)(i)(b). The director revoked the ‘approval of the petition on the grounds that: (1)
the proffered position was not a specialty occupation; (2) an employer-employee relationship
between the petitioner and the beneficiary had not been established; and (3) a certified Labor, -
‘ Condrtron Applrcatron (LCA) that corresponded to the petltron had not been submitted. .

'On July 21, 2010 the petitioner filed an: H- 1B petltron with the U.S. Crtrzenshrp and -
Immigration Services/(USCIS), and it was approved on July 25, 2011.

On October 19, 2011, the director issued an NOIR informing the petitioner that, based on new.

information received after multiple site visits conducted at the petitioner’s business address(es), ;
the valrdrty of the statements set forth in the petition were in question. Specifically, the director
noted that based on the new information received and a review of the record as constituted, the °
petitioner, was not employing the beneficiary in a specialty occupatlon position or mamtarnmg ‘
the required employer- employee relationship with the benefrcrary ’

“ On November 16, 2011 in response to the director’s‘ NOIR the petitioner resubmitted
previously-submitted documentation in support of its contention that it is maintaining the-

requisite employer- employee relationship with the -beneficiary and is employing him in a ;‘
specialty occupation position. The petitioner provided an additional statement of the duties of
the proffered position, in addition to resubmrttrng documentation from and !
which it claims establishes the beneficiary’s assignment and the position requirements of the -
beneficiary for the claimed validity period. The petltloner also resubmitted a copy of its
. employment agreement with the beneficiary, as well as an 1t1nerary and list of past projects upon |
which it claims the beneficiary worked. ' - :

The director revoked the.approval of the petition on January 30,20'12.

~ On appeal, the petitioner claims that the revocation was erroneous, and submits a six-page letter -
in support of this contention. The petitioner also resubmrts the same documentation prevrously
included in the record in’ support of the petrtron . »

~ The AAO turns ﬁrst to the basis for the director’s revocation, and whether this basis provided the ‘
director with sufficient ‘grounds for revoking the H-1B petition undér the language at 8 C.F.R. §

- 214.2(h)(11)(iii)(A), the regulation outlining the errcumstcmces under whrch an H-1B Form [- 129 ’
~ petition’s validity will be rescinded.-
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The regulation at 8 C. F R § 214. 2(h)(11)(111) which governs revocations that must be preceded

by notice, states:

(A) Grounds for revocation. The director shall send to the petitioner a notice of -
intent to revoke the petition in relevant part if he or she finds that:

(i ) The beneficiary is 1o longer employed by the’ petitioner in the capacity -
specified in the petition, or if the beneficiary is no.longer. receiving
_ training as specrfred in the petition or

(2) The statement of facts contarned in the petition or on the application for a’
temporary labor certification was not true and correct, inaccurate, .
, fraudulent or mrsrepresented a material fact or

(3) The petitioner violated terms and conditions of the approved petition' or .

(4) The petitioner violated requirements of section’ 101(a)(15)(H) of the Act
. or paragraph (h) of this section; or

(5) The approval of the petrtron vrolated paragraph (h) of this section or
1nvolved gross error. '

(B) Notice and deczsron The notice of intent to revoke shall contain a detailed
statement of the grounds for the revocation and the tlme period allowed: for the

- petitioner's rebuttal. The petitloner may submit ev1dence in rebuttal within 30
" days of receipt of the notice. The director shall consrder all relevant evidence
presented in deciding whether to revoke the petition in whole or in part. If the
petition is revoked in part, the remainder of the petition shall remain approved.and
"a revised approval notice shall be sent to the petitioner with the revocation notice_.

The AAO fmds that the content of the NOIR comported with the regulatory notice requirements

i
3

as it provided a. detailed statement that conveyed grounds for revocation encompassed by the -
_ regulation at 8 C.F. R. § 214. 2(h)(1 1)(iii)(A), and allotted the petitioner the required time for the
submission of evidence in rebuttal that is specified in the regulation at 8 C.F.R. § .

214.2(h)(11)(iii)(B). As will be discussed below, the. AAO further finds that the director’s |

- decision to revoke approval of the petition accords with the evidence in the record of proceeding
'(ROP), and that neither the response to the NOIR nor the submissions on appeal overcome the

grounds for revocatron indicated in the NOIR. Accordingly, the AAO shall not disturb the ,}

director s decrslon to revoke approval of the petitlon

The record of proceedmg before ‘the AAO contains: (1) the Form 1-129 and supportmgf;
- documentation; (2) the director’s NOIR, dated October 19, 2011; (3) the petitioner’s response (0

i

the NOIR dated November 16, 2011; (4) the director’s January 30, 2012 notice of revocation

(NOR); and (5) the Form 1-290B and supporting documentatlon The AAO reviewed the record
in its entirety before 1ssu1ng its decrsron . 4
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A brlef summary of the factual and procedural history between the approval and the decision
revoking it follows below. :

On July 21, 2011 the petitioner filed the Form I- 129 petltlon clalmmg that 1t is engaged in data :

~ warehouse and business intelligence solutions. It further claimed to have been established in

- 2005, with 22 employees and a gross annual income of $4. 4 million. It seeks to continue to
employ the benefrmary as a systems analyst. ‘ ‘

The director initially approved the petition on July 25, 2011. Upon recerpt of new. information, :

the dlrector issued an NOIR on October 19, 2011. The dlrector noted that the actual work «

location and .associated duties of the beneflcrary were questlonable based on the evidence.
- contained in the record. Specifically, the director advised that it did not appear that the petitioner |
was conducting business at the address stated, and also that the beneficiary’s actual work
- location was unclear. Citing numerous deficiencies in the evidence provided, including letters |
submitted by . the petitioner’s client, and ., the vendor for which the :
~beneficiary would ultrmately provide services, the director afforded the petitioner the opportunity
to supplement the record with addrtronal evrdence to overcome: her prehmmary findings.

In a response dated November 16, 2011, the petitioner addressed the dlrector s concerns. The
petitioner resubmitted documentary evidence previously submitted with regard to the - :
and agreements, assertmg that this documentation’ contained sufficient evidence to °
establish that immediate employment in a specialty occupation position was available for the
beneficiary and that the petitioner would continue to be the beneficiary’s employer. The -
petitioner restated the nature of the duties of the proffered position and provided additional .
clarlfrcatron regarding the workplace of the beneficiary as well as the petltloner s end clients and
" the nature of those relationships.. The petitioner concluded that it was in compliance with the |
“ terms and conditions of employment and contended that the petrtron s approval did not warrant ?
evocatlon ‘

' The first issue the AAO will address is whether the proffered position is a specialty occupation. .

Sectron 214(1)( ) or the Act, 8 U.S.C. § 1184(1)(1) deﬁnes the term specralty occupation” as an :

occupation that requires: :

'g; :

(A) theoretical and practical applrcatron of a body of highly specrallzed . !
‘knowledge and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or
its equivalent) as a minimum for entry 1nto the occupation in the
‘United States.. '

The regulation at 8 C.F.R. § '214.2(h)(4)(i‘i) states, in pertinent part, the following:
Speéialty occupation means an occupation which [(1)] requires theoretical and

practical application of a body of highly specialized tkno‘wledge in fields of
human endeavor including, but not limited to, ardhitecture, engineering, .
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*mathematic’s, ‘physical -’sciences,l social sciences, medicine and health,
education, business specialties, accounting,. law, theolbgy, and the arts, and
which [(2)] requires the attainment of .a bachelor's degree or higher in a .
specific specialty, or its equivalent, as a minimum for entry into the
occupation in the United States. _ S , .

Pursuant to 8 C.F.R. § 214 2(h)(4)(iii)(A), to qualify as a specralty occupatron a proposed
position must also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the
. minimum requirement for entry into the particular position;

(2) .. The degree requlrement is common to the 1ndustry in parallel posrt1ons,
~.among similar. organizations or, in the. alternatrve an employer may
show that its partrcular position is so complex or unique that it can be

- performed only by an md1V1dual wrth a degree ,

(3) The em 10 er normally Ie UII'CS a de ree oritse urvalent for the
pOSlthI] OI'

(4) ‘The nature of the spec1f1c dutres [is] so spec1a11zed and complex that
knowledge requ1red to perform the duties is usually associated with the
" attainment of a baccalaureate or higher degree

Asa threshold issue; it is noted that 8 C.FR.§ 214 2(h)(4)(111)(A) must logrcally be read tonether '
with section 214(i)(1) of the Act.and 8 C.F.R. § 214. 2(h)(4)(11) In other ‘words, this regulatory .
language ‘'must.be construed in harmony with the thrust of the related provrsrons and with the
statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 1281, 291 (1988) (holding that -
construction of language which takes into account the design of the statute as a whole is °
preferred); see also COIT Independence Joint Venture v. Fedéral Sav. and Loan Ins. Corp., 489
U.S. 561 (1989); Matter of W-F-, 21 1&N Dec. 503 -(BIA 1996). ‘As such, the criteria stated in 8
CFR. §214. 2(h)(4)(1n)(A) should logically be read as being necessary but not necessarily -
- sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise
. interpret this section as stating the necessary and sufficient condrtrons for meeting the definition |
of specialty occupation would result in particular positions meetmg a condition under 8 C.F.R. §
214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201,
F.3d 384, 387 (5th Cir. 2000). To avoid this 1llogrcal and absurd result, 8 C.F.R. § .
214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must
meet, supplementrng the statutory and regulatory defrmtrons of specialty occupation.

Consonant with section 214(1)(1) of the Act and the regulatron at 8 C.F.R. § 214. 2(h)(4)(11) U. S ‘
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the :
- criteria at 8 C.F.R. § 214. 2(h)(4)(111)(A) to-mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. .
W Chertoﬂ 484 F.3d 139, 147 (Ist Cir. 2007) (describing "a degree requirement in a specific
specialty" as "one that relates directly to the duties' and responsrbrlrtles ofa partrcular posrtron")
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Applymg this standard, USCIS regularly approves H-1B petitions for qualified ahens who are to ,‘
be employed as engineers, computer scientists, certified public accountants, college professors, '
and other such occupations. These professions, for which petrtroners have regularly been able to
establish a minimum entry requirement in the United States of a baccalaureate or higher degree'
ina spec1f1c specialty or its equivalent directly related to the duties and responsibilities of the
particular position, fairly represent the types of specialty occupatrons that Congress contemplated
when it created the H-1B visa category.

The AAO notes that, as recognized by the court in Defensor, supra, where the work is to be !
performed for entities other than the petitioner, evidence of the client companies' job
requirements is critical. See Defensor v. Meissner, 201 F.3d at 387-388. The court held that the
legacy Immigration and Naturalization Service had. reasonably interpreted the statute and
regulations as requiring the petitioner to produce evidence that a proffered position qualifies as a
specialty - occupation on the basis of the requirements 1mposed by the entities using the
beneficiary's services. Id. at 384. Such evidence must be sufficiently detailed to demonstrate the
type and educational level of highly specialized knowledge- in a spec1f1c discipline that rs ?
necessary to perform that particular work. S : '

In addressing whether the proffered position is a specialty occupation, the record is devoid of
sufficient evidence as to where and for whom the beneficiary:would be performing his services -

during the requested- employment period, and whether his servicés would in fact be that of a

systems analyst

The regulation at'8 C.F.R§ 214.2(h)(4)(iv) provides that: “[a]n H-1B petition involving a

specialty occupation shall be accompanied by [d]ocumentation . . . or any other required |
evidence sufficient to establish . . . that the services the beneficiary is-to perform are in a -
specialty occupat1on ” Moreover, the regulation at 8§ C.F.R. § 214.2(h)(4)(iv)(A)1) indicates |
that contracts are one of the types of evidence that may be required to-establish that the services
to be performed by the beneficiary will be in a specialty occupation. Furthermore, the :
regulations at 8 C.F.R. §§ 103.2(b)(8) and 214.2(h)(9)(i) provide USCIS broad discretionary
authority to require such evidence as contracts and itineraries to establish that the services to be -

performed by the beneficiary will be-in a specialty occupation during the entire employment '

period requested in the petition. Here, the petitionér was put on notice by the director that, .
absent such evidence as work orders or agreements with end-clients, the assertions made in -
“support of the petition were insufficient to establlsh ellgrblllty for the benefit sought in tlns ;

matter. X

In the petitioner’s support. letter dated J uly 18, 2011, the petitiOner states that the beneficiary will ;
continue to work as a systems analyst As stated by the petitioner, the proftered position’s dutres :
would be as follows: P

Asa Systems Analyst with [the petrtroner] [the benefrcrary] will be responsible to
interacting with developers and the product marketing to analyze the user
‘requirements, functional specifications to understand product and its features. He
will analyze businesses applications to automiate or improve existing systems.
Confer with. personnel involved to determine current operational procedures,
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 identify problems, and learn input and output requirements. Perform object
oriented analysis, and development of software for client server platforms using
computer skills. Analyzing users’ data, general modes of operation, existing
operation procedures, and problems and devising methods and approaches to meet :
the users’ need based upon knowledge = of -data processing techniques, !
management information, and statistical, audit, and control systems. The position
involves extensive use of modern computer languages and high-end databases.

Approxrmate percentage of time:

Software Configuration Management: 40%
Analyze and development of software 40%
_Programming, Coding 10%

Miscellaneous: approx. 10%

The petrtroner also states that to effectively perform the work of the proffered position, the .
incumbent must have at least a bachelor’s degree in engmeermg management, electronics
engineering, electrical engineering or computer engineering. : ;5
In an itinerary submitted with the petition, the -petitioner stated that-the beneficiary’s work .
locations ‘would be , California and New York, New York pursuant to an arrangement .
with | The petltloner also submitted a letter- from , Human .
Resources/IT Staffing Manager for- _ _ dated January 28, 2011, which stated that the
beneficiary would “be retained by .. through * * and would work in New :
York, New York. An undated letter from 5 Vice President of Recruitment for :

' made identical statements. No contracts, work orders or other such documentation
was submrtted '

v d
P

In response to the NOIR, which tequested more specific information regarding the project(s)
‘upon which the beneficiary would work and the nature of the claimed relationship between the
petitioner, , and 1 the petitioner simply restated the claims previously made in
support of the petrtlon and resubmitted the same ‘documentation. No addrtronal documentarv '
evrdence clarifying the director’s querres was submrtted . i, |
Upon review the petitioner has failed to establish that the’ proffered position is a specialty.
occupation. The petitioner asserts that the beneficiary will be workmg in New York, New York
for through © However, other than generic, one-page letters from each
company, theré is no documentary ev1dence establishing a contractual agreement between the
petitioner and either ‘of these compames There is no documentation, such as work orders, °
statements of work, or other agreements establishing the nature or duration of the project(s) upon f
which the beneficiary will work other than a document entrtled itinerary prepared by the :
petitioner.. Moreover, the petitioner’s “itinerary” for the beneﬁcrary s services indicates that ;
during the requested validity period, he will also be working i in , California, which is where
the petitioner is based. However, the record contains no statement regardmg an in-house project
‘or other-such' work upon which the beneficiary will be assigned, nor does it contain a detailed
itinerary outlmmg the exact dates of each proposed project .and the exact duration of each

prOJect
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The nature of the petitioher’_s business and the documentation contained in the record indicate .

that the petitioner is engaged in the outsourcing of personnel to client sites as needed. Although

the petitioner claims that the beneficiary will work for in New York, it also indicates

that the beneficiary will work in , California, yet submits no evidence or explanation -

clarifying this statement. As discussed above the petitioner’s evidence of the beneficiary™s

assignment with is deficient, since the record contains no contractual agreement ot

work order outlining the conditions of the beneficiary’s employment or the nature of the

agreement between the petitioner, , and . The petitioner also submits np

evidence to support a finding that the beneficiary will also work in , California, since the

record contains no discussion of in-house projects or other such work for the beneficiary at the -

petitioner’s home office. Although the petitioner states in response to the NOIR in its letter

dated November 16, 2011 that the beneficiary will support the petitioner’s product development ;

division team and is expected to work in California providing remote support for clients,
the record as initially constituted points instead to the benefrclary working in the New York area,
including the fact that the Form 1-129 lists the beneficiary’s current address as bemg in .

, New Jersey. Other evidence includes the results of the site visit to the petltloners
offlce which the director states revealed only two, ten by twelve feet suites, "containing ong
desk, two laptops, [and] no visible phones or fax." In addmon an acting manager of the
petitioner informed officers that "no employees were at the [ _location."

The petitioner makes no attempt to retract its initial claims regarding the assignment, -
and states simply that if the beneficiary has to travel for work during the requested validity °

period, he will travel to the site in New York. Tt is incumbent upon the petitioner to
resolve any inconsistencies in the record by independent objective evidence.- Any attempt to

explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent '

objective .evidence pointing to where the truth lres Matter of Ho, 19 1&N Dec. 582, 591- 92

(BIA 1988). | | o .

Nevertheless, even if the beneflcrary were to work in-house for part of the requested three- yewr :

validity period, it appears that the nature of the petitioner’s business is to outsource its personnel
to client sites as needed, as evidenced by the letters from , and the :

statements of the petitioner in its supporting documentation. The exact nature of the

beneficiary’s assignments throughout the validity period, therefore; will vary based on client :
needs during the duration of the petition, even if the beneficiary is working in-house at the |
petitioner’s offices, since it appears he will'be working remotely for clients not yet identified. -.
- The uncertainty" surroundrng the immediate project, future projects, and the absence of '_
documentary evidence demonstrating the existence of an. in-house project for any part of the X
.requested validity period renders it 1mpossrb1e to find that the proffered position is a specralty

occupation, since no specific and-corroborated description of the duties the beneficiary will
perform for each end-client is included in the record. - i
The brief: description' of duties in the petitioner’s support letter is generic and fails to specifically
describe the nature of the services required by the beneficiary on the project in question. Ip
addition, the fact that the petitioner contradicts its initial claims by claiming in the response to
~ the NOIR that the beneficiary will work onsite at the petitioner’s office and not in New York as

14

Py
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originally claimed suggests that the beneﬁcrary s assignments w1ll fluctuate throughout the .
~ validity period.- Moreover, the statement that the beneficiary will work remotely for clients from

the petitioner’s-offices indicates that the beneficiary’s duties on a given day may vary based ond
particular remote client’s needs.. The very nature of the petitioner’s business, as evidenced by
“the statements of the petitioner, confirms that the beneficiary’s duties and responsibilities are
subject to change in accordance with client requrrements .

10

Moreover even if the: beneficiary can perform some of ‘his duties from the petitioner’s offices, it
appears that the work of the beneficiary, and the work of the petitioner is general, is dependent
on contracts with clients who request specific services from contract workers ultimately supplied

by the petitioner. Therefore, absent evidence of contracts or statements of work describing the '

“duties' the beneficiary would pérform and for whom throughout the entire validity period, the

NN

petitioner fails to establish that the duties that the beneficiary would perform are those of a :
‘specialty occupation. .Simply going on record without supporting documentary evidence is not

sufficient for the purpose ‘of meeting the burden of proof in these proceedrngs Matter of Soﬁzcr

22 1&N Dec. 158, 165 (Comm'r 1998) (crtlng Matter of Treasure Craft of California, 14 1&N

Dec. 190 (Reg Comm'r 1972))

As mdlcated above USCIS routmely looks to Defensor V. Mezssner 201 F.3d 384, whrch "
requires an examination of the ultimate employment of the benefrcrary to determine whether the
position constitutes a' specialty occupation. -The petitioner in Defensor, Vintage Health *

Resources (Vintage) is a medical. contract service agency that brought foreign nurses into the
United States and located jobs for them at hospitals as registered riurses. The court in Defensor

tound that Vintage had “tok'e'n degree requirements,” to “mask the fact that nursing in general is -

not a spec‘”ialty occupatiou.”' Id. at 387.

The court in Defensor also found that for the purpose of determining whether a proffered
posmon is a specralty occupation, the petitioner acting as an employment contractor is merely a

“token employer,” while the entity for which the services are to be performed is the ° more :
relevant ‘employer Id. at 388. The Defensor court recognrzed that evidence of -the clreut :
~ companies’ job requrrements is critical where the work is to be performed for entities othér than |
the petitioner. Id. The, Defensor court held that the legacy Immigration and Naturalization :

‘Service (INS) had reasonably interpreted the statute and regulations as requiring the petitioner to
produce evidence that a proffered position qualifies as a specralty occupation on the basis of the
requlrements 1mposed by the éntities using the beneficiary’s services. . Id. :

Lk

In this matter, the job‘ description provided by the petitioner, as well as various statements from

the petitioner both prior to-adjudication and on appeal, indicate that the beneficiary will be
working on different projects throughout the duration of the petition. Whether the benefrcrarv

works in-house or at a client site is irrelevant to this issue, since it is apparent that the duties of A‘ |

the benef1c1ary will be dictated by the specific needs of an end-client on a given project:

’Therefore absent clear evidence of the beneficiary’s partrcular duties on a particular project for, !
the entire requested validity period, the AAO cannot analyze whether his duties would require at '
least a baccalaureate’ degree in a specific specialty, or its equrvalent as required for classification

as a specialty occupation.
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The petitioner’s failure to establish the substantive nature of the work to be performed by the
* beneficiary precludes a finding that the proffered position is ‘a specialty occupation under any .
criterion at 8 C.F.R. § 214. 2(h)(4)(iii)(A) because it is the substantive nature of that work that
determines (1) the normal minimum educational requirement for the particular position, which is the
focus of criterion 1; (2) industry positions which are parallel {o the proffered position -and thus ;
appropriate for review for a common degree requirement, under the first alternate prong of crrterlon
2; (3) the level of complexity or uniqueness of the proffered posrtron which is the focus of the -
second alternate prong of criterion 2; (4) the factual ]ustlfxcatron for a petitioner normally requiring
- a degree or its equivalent, when that is an issue under criterion 3;-and (5) the degree of .
specialization and complexity of the specific dutres which is the focus of criterion 4. For thrs :

reason, the petition must be revoked. i 1
: t

i :
¥

The next issue before the AAO is whether or not the petitioner qualifies as a United States @
employer. As detailed above, the record of proceeding lacks sufficient documentation
evidencing what exactly the beneficiary would do for the perrod of time requested or where !
exactly and for whom the beneficiary would be providing services. Given this specific lack of
evidence, the petitiorier has failed to establish who has or will have actual control over the
beneficiary's work or duties, or the condition and scope of the beneficiary's services. In other; l

~words, the petitioner has failed to establish whether it has made a bona fide offer of employment £

to the beneficiary based on the evidence of record or that the petitioner, or any other company :
which it may represent, will have and maintain an employer employee relationship with the, ;
beneficiary for the duration of the requested employment perrod See 8 C.F.R. § 214.2(h)(4)(i1)
(defining the term "United States employer" and requiring the petitioner to. engage the °
'benefrcrary to work such that it will have and maintain an employer-employee relationship wrth !
respect to the sponsored H-1B nonimmigrant worker). As previously discussed, there is .
insufficient evidence. detailing where the beneficiary will work, the specific projects to be ‘
performed by the beneficiary, or for which company the beneficiary will ultimately perform .
these services. Theréfore, the director's decision is affirmed; and the approval of the petrtron |

must be revoked for thrs additional reason. _

The fmdl issue before the AAO is whether the petitioner submrtted a valid LCA for all work
locations.. General requrrements for filing immigration apphcatrons and petitions are set forth at
8 C.F.R. §103. 2(a)(1) in pertrnent part as follows: .
Every benefit request or other document submitted to DHS must be executed and x o
filed -in accordance with the form instructions . . . and such 1nstruct10ns are t ;
incorporated into the regulations requiring its submrssron }

Further discussion of the filing requirements for applications and petitions is found at 8 C.F.R. §
103.2(b)(1): : .,

3
Demonstratmg elzgtbzlzty An applrcant or petrtroner must establish that he or she
is eligible for the requested benefit at the time of filing the benefit request and
must continue to be eligible through adjudication. Each benefit request must be
properly completed and filed with all initial evidence required by applicable
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fegulations and other USCIS instructions. Any eyidence submitted in connection [
with a benefit request is incorporated into and considered part of the request.

‘The regulations require that before filing a Form 1-129 petition on behalf of an H-1B worker, a
petitioner obtain a certified LCA from DOL in the occupational specialty in which the H-1B
worker will be employed. See 8 C.F.R. § 214.2(h)(4)(i)(B). The instructions that accompany the .
Form 1-129 also specify that an H-1B petitioner must submit evidence that an LCA has been '
certified by DOL when submlttmg the Form 1-129. ju °

A

Additionally, the regulati'on at 8 C.F .R. §.214.2(h)(2)(i)(B) provides as follows: » .
Service or training in more than one location. A petition that requires services to - f i

' be.performed or training to be received in more than one location must include an :
itinerary with the dates and locations of the services or training and must be filed i

with USCIS as prov1ded in the form instructions. The' address that the petitioner I*
specifies as its location-on the 1-129 shall be-where the petitioner is located for . Lo
purposes of this pdragraph

\ i
The petitioner 1nd1cated on the Form 1-129 that -the benef1c1ary would be working at the
petitioner’s office in California, as well as onsite for in New York, New York,
and the certified LCA submitted with the Form 1-129 reflected these two work locations. '

- However, as noted above, .numerous discrepancies regarding the actual and potential worL
locations of the beneﬁCIary have been noted. Specifically, the initial evidence claimed that the i
beneficiary would work solely in New York, whereas the response to the NOIR indicated that

~ contrary to that claim, the beneficiary would be working onsite at the petitioner’s offices and

may potentlally travel to the offices of in New York if required by the client. While

the LCA :submitted appears to accurately reflect the work locations claimed on the Form I- 129

petition, the AAO notes the petitioner’s claims in response to the NOIR that the beneﬁc1ary S
" duties will be rendered to clients remotely from the petitioner’s ofﬁce "
In this case, therefore, it, is unclear where the beneficiary will work during.the entire three-year
employment period requested in the petition. Therefore, even though the petitioner submitted-a !
certified LCA for two employment locations in California and New York, New York,
respectively, it has nevertheless failed to submit a valid LCA that corresponds to all of the '
beneficiary's work locations, as those locatlons are either unknown or merely speculative for the ;
reasons preV1ously dlscussed

~ While DOL is the agency that certifies LCA apphcatlons before they are submitted to USCIS o
DOL regulations note that the Department of Homeland Security (DHS) (i.e., its 1mm1grat10n
benefits branch, USCIS) is the department responsible for determining whether the content of an E
LCA filed for a particular Form I-129 actually supports that petition. See 20 C. F R. § 655. 705(b) '
which states, in pertlnent part :
For H 1B visas . . DHS accepts the employers petltlon (DHS Form I-129) with '
the DOL- certlfled LCA attached. In doing so, the DHS determines whether the

petition is supported by an LCA which corresponds with the petition, whether the
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occupation named in the [LCA‘] is a specialty occupation or whether the
individual is a fashion model of distinguished merit and ability, and whether the
qualifications of the. nonimmigrant meet the statutory requirements of H-1B visa

(0)(6) ; i

classification. -

The regulation at 20 C.F.R: § 655.705(b) requires that USCIS ensure that an LCA '1Ctua113i ;
supports the H-1B petition filed on behalf of the beneficiary. Here, in addition to failing to
submit the required itinerary, supra, the petitioner has also failed to provide valid LCAs that ;
correspond to all of the beneficiary's work locations. In view of the foregoing, the petitioner has |

not overcome this basis of the director for revoking the petmon s approval. For this additional '

reason, the approval of the petition must be revoked

4

s 3

7

Accordingly, the approval of the instant petition Vlolated 8 C F.R. § 214. 2(h) or mvolved groqs

In visa petltlon-proceedmgs, the burden of proving eligibility for the benefit sought remairf_sj

~ entirely with the petitioner. § 291 of the Act, 8 U.S.C. §.1361. Here, that burden has not been f

met.

ORDER:

~ error. See 8 C.F.R. § 214. 2(h)(1 1)(111)(A)(5)

The appeal is dismissed. The approv.aliof the petition is revoked.
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