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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The decision of the director will be withdrawn and the
petition will be remanded for further consideration.

The petitioner is a software consulting company that seeks to employ the beneficiary as a programmer
analyst. The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation
pursuant to section 101(a) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101 (a)(15)(H)(i)(b).

The director denied the petition because the petitioner failed to establish that: (1) it meets the regulatory
definition of an intending United States employer as defined by 8 C.F.R. § 214.2(h)(4)(ii); (2) it meets the
definition of “agent” at 8 C.F.R. § 214.2(h)(2)(i)(F); (3) it submitted a valid labor condition application
(LCA) for all locations; or (4) the proffered position is a specialty occupation.

On appeal, the petitioner states that the contents of the director’s denial do not correlate with the referenced
petition. Specifically, the petitioner notes that the decision refers to a different beneficiary, notes a different filing
date, and bases the denial on the absence of agreements between the petitioner and Peritus, Inc., an entity not
discussed or acknowledged in the petition. Moreover, the director bases the denial on the lack of contracts with
end-client firms based on the petitioner’s contract with “another computer consulting/staffing agency,” which the
director claims is noted in the petitioner’s cover letter. Upon review of the cover letter by the AAO, no such
claim is made.

In accordance with the petitioner’s finding, the matter will be remanded to the director to make a new
determination and to review all relevant issues. The director may request any additional evidence she deems
necessary. The petitioner may also provide additional documentation within a reasonable period to be determined
by the director. Upon receipt of all evidence and representations, the director will enter a new decision.

ORDER: The decision of the director is withdrawn. The matter is remanded for further action and
consideration consistent with the above discussion and entry of a new decision that, if
adverse to the petitioner, is to be certified to the AAQO for review.



