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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner submitted a Petition for Nonimmigrant Worker (Form I-129) to the Vermont Service
Center on September 12, 2011. In the Form [-129 visa petition, the petitioner describes itself as an
overnight lodging business established in 2008. In order to employ the beneficiary in what it
designates as a systems administrator position, the petitioner seeks to classify him as a
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition on October 1, 2012, finding that the petitioner failed to establish
that the proffered position qualifies as a specialty occupation in accordance with the applicable
statutory and regulatory provisions. On appeal, counsel asserts that the director’s basis for denial of
the petition was erroneous and contends that the petitioner satisfied all evidentiary requirements.

The record of proceeding before the AAO contains: (1) the petitioner's Form 1-129 and supporting
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the
RFE; (4) the notice of decision; and (5) the Form I-290B and supporting materials. The AAO
reviewed the record in its entirety before issuing its decision.

For the reasons that will be discussed below, the AAO agrees with the director that the petitioner
has not established eligibility for the benefit sought. Accordingly, the director's decision will not be
disturbed. The appeal will be dismissed. The petition will be denied.

In this matter, the petitioner stated in the Form I-129 that it seeks the beneficiary’s services as a
systems administrator on a full-time basis at the rate of pay of $28,746 per year. As mentioned, the
petitioner is a business providing overnight lodging services with 20 employees. The petitioner
indicated that its gross annual income is $1.7 million and net annual income is $250,000.

The petitioner provided a letter dated August 16, 2011 with the Form 1-129. However, it is noted
that the letter is in reference to the labor condition application filed for the beneficiary stating that
the petitioner "desire[s] to employ [the beneficiary] in the capacity of a systems administrator” and
that it will comply with the terms of the petition.

In an attachment to the Form I-129, the petitioner provided the following description of the duties
for the proffered position:

1. Perform routine maintenance and monitoring of computer systems.

2. Design, install and support computer systems.

3. Maintain system efficiency and ensure that the design of the computer system
allows components, including computers, the network and software to work

together properly.

4. May maintain network security measures.
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5. Install and maintain network hardware and software, and analyze problems.

6. Provide support for local area network (LAN), wide area network (WAN), the
interne, [sic] intranet, and other data communication systems.

The petitioner did not provide any further information with regard to the order of importance and/or
frequency of occurrence with which the beneficiary will perform the functions and tasks. Thus, the
petitioner failed to specify which tasks were major functions of the proffered position, nor did it
establish the frequency with which each of the duties would be performed (e.g., regularly,
periodically or at irregular intervals). As a result, the petitioner did not establish the primary and
essential functions of the proffered position.

The AAO also observes that the petitioner did not state that the proffered position has any particular
academic requirements (or any other requirements). Thus, the petitioner does not claim that the
position requires the theoretical and practical application of a body of highly specialized
knowledge, and the attainment of a baccalaureate or higher degree in a specific specialty, or its
equivalent, as the minimum for entry into the occupation, as required by the Act.

In the support letter, the petitioner stated that it was established in 2008 and has an annual gross
income of $1.7 million. No further information was provided regarding the petitioner's business
operations. The petitioner did not submit any documents regarding its business operations.

The petitioner also submitted a Labor Condition Application (LCA) in support of the instant H-1B
petition. The AAO notes that the LCA designation for the proffered position corresponds to the
occupational classification of "Network and Computer Systems Administrators” — SOC
(ONET/OES Code) 15-1142, at a Level I (entry level) wage.

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and
issued an RFE on January 30, 2012. The director noted that the evidence submitted was insufficient
to establish eligibility for the benefit sought. The RFE stated that "the proffered position, as
described by [the petitioner], does not appear to involve such specialization or complexity as to
require the knowledge associated with the attainment of a baccalaureate degree or is commensurate
with the nature, scope, and/or size of the employer's business enterprise." The director specifically
requested that the petitioner submit evidence showing that "a baccalaureate or higher degree or its
equivalent, in a specific field of study is normally the minimum requirement for entry into the
particular position" or "the proffered position is so complex or unique that it can be performed only
be an individual with a degree in specific field of study" or that "a baccalaureate degree in a specific
field of study is a standard minimum requirement for the job offered." The director further outlined
the specific evidence to be submitted to establish that the proffered position is a specialty
occupation.

On April 26, 2012, the petitioner and counsel responded by submitting the following: (1) an excerpt
from the U.S. Department of Labor (DOL) Occupational Outlook Handbook (Handbook), 2012-
2013 Edition regarding the occupational category "Network and Computer Systems
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Administrators"; (2) a letter from Vice President of
; and (3) a letter dated April 17,2013 from the petitioner.
The petitioner provided the following revised description of the duties for the proffered position:
The specific job requirements for the Systems Administrator position are:
1. Managing Opera on all computers and the server
2. Managing Live LAN Network
3. Troubleshooting and Maintenance of the Network
4. Managing and maintaining network and guest prints

5. Maintenance of WiFi, providing assistance to guest users, and resolving issues
related to WiFi

6. System Software Maintenance
7. Web designing and modification

8. Coordinating with web master on exchange of web links on various local
entertainment shows and developing interface between the hotel booking
engineer and Property Management System

No further information was provided by the petitioner. Notably, the petitioner did not state that
there are any requirements to serve in the proffered position.

Furthermore, again, the petitioner did not submit any further information with regard to the order of
importance and/or frequency of occurrence with which the beneficiary will perform the functions
and tasks. Thus, the petitioner failed to specify which tasks were major functions of the proffered
position, nor did it establish the frequency with which each of the duties would be performed (e.g.,
regularly, periodically or at irregular intervals). As a result, the petitioner did not establish the
primary and essential functions of the proffered position.

The director reviewed the information provided by the petitioner and counsel. Although the
petitioner claimed that the beneficiary would serve in a specialty occupation, the director
determined that the petitioner failed to establish how the beneficiary's immediate duties would
necessitate services at a level requiring the theoretical and practical application of at least a
bachelor’s degree level of a body of highly specialized knowledge in a specific specialty. The
director denied the petition on October 1, 2012. Counsel submitted an appeal of the denial of the
H-1B petition.
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it would employ the beneficiary in a specialty occupation position.

For an H-1B petition to be granted, the petitioner must provide sufficient evidence to establish that
it will employ the beneficiary in a specialty occupation position. To meet its burden of proof in this
regard, the petitioner must establish that the employment it is offering to the beneficiary meets the

applicable statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an

occupation that requires:

(A)

(B)

theoretical and practical application of a body of highly specialized
knowledge, and

attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following:

Specialty occupation means an occupation which [(1)] requires theoretical and
practical application of a body of highly specialized knowledge in fields of human
endeavor including, but not limited to, architecture, engineering, mathematics,
physical sciences, social sciences, medicine and health, education, business
specialties, accounting, law, theology, and the arts, and which [(2)] requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent,
as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position

must also meet one of the following criteria:

1)

)

()
4

A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

The employer normally requires a degree or its equivalent for the position; or
The nature of the specific duties [is] so specialized and complex that

knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.
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As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute
as a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction
of language which takes into account the design of the statute as a whole is preferred); see also
COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989);
Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R.
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this
section as stating the necessary and sufficient conditions for meeting the definition of specialty
occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R.
§ 214.2(h)(4)(iii)(A) must therefore be read as providing supplemental criteria that must be met in
accordance with, and not as alternatives to, the statutory and regulatory definitions of specialty
occupation.

As such and consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R.
§ 214.2(h)(4)(i1), U.S. Citizenship and Immigration Services (USCIS) consistently interprets the
term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or
higher degree, but one in a specific specialty that is directly related to the proffered position. See
Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement
in a specific specialty" as "one that relates directly to the duties and responsibilities of a particular
position"). Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens
who are to be employed as engineers, computer scientists, certified public accountants, college
professors, and other such occupations. These professions, for which petitioners have regularly
been able to establish a minimum entry requirement in the United States of a baccalaureate or
higher degree in a specific specialty or its equivalent directly related to the duties and
responsibilities of the particular position, fairly represent the types of specialty occupations that
Congress contemplated when it created the H-1B visa category.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply
rely on a position’s title. The specific duties of the proffered position, combined with the nature of
the petitioning entity’s business operations, are factors to be considered. USCIS must examine the
ultimate employment of the alien, and determine whether the position qualifies as a specialty
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title
of the position nor an employer’s self-imposed standards, but whether the position actually requires
the theoretical and practical application of a body of highly specialized knowledge, and the
attainment of a baccalaureate or higher degree in the specific specialty as the minimum for entry
into the occupation, as required by the Act.

The petitioner stated that the beneficiary would be employed in a systems administrator position.
However, to determine whether a particular job qualifies as a specialty occupation, USCIS does not
simply rely on a position’s title. As previously mentioned, the specific duties of the proffered
position, combined with the nature of the petitioning entity’s business operations, are factors to be
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considered. USCIS must examine the ultimate employment of the alien, and determine whether the
position qualifies as a specialty occupation. See generally Defensor v. Meissner, 201 F.3d 384. The
critical element is not the title of the position nor an employer’s self-imposed standards, but whether
the position actually requires the theoretical and practical application of a body of highly
specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific
specialty as the minimum for entry into the occupation, as required by the Act.

When determining whether a position is a specialty occupation, the AAO must look at the nature of
the business offering the employment and the description of the specific duties of the position as it
relates to the particular employer. To ascertain the intent of a petitioner, USCIS looks to the Form
I-129 and the documents filed in support of the petition. It is only in this manner that the agency
can determine the exact position offered the location of employment, the proffered wage, et cetera.
Pursuant to 8 C.F.R. § 214.2(h)(9)(i), the director has the responsibility to consider all of the
evidence submitted by a petitioner and such other evidence that he or she may independently
require to assist his or her adjudication. Further, the regulation at 8 C.F.R. § 214.2(h)(4)(iv)
provides that "[a]n H-1B petition involving a specialty occupation shall be accompanied by
[d]ocumentation . . . or any other required evidence sufficient to establish . . . that the services the
beneficiary is to perform are in a specialty occupation.”

That is, for H-1B approval, the petitioner must demonstrate a legitimate need for an employee exists
and to substantiate that it has H-1B caliber work for the beneficiary for the period of employment
requested in the petition. It is incumbent upon the petitioner to demonstrate it has sufficient work to
require the services of a person with at least a bachelor’s degree in a specific specialty, or its
equivalent, to perform duties at a level that requires the theoretical and practical application of at
least a bachelor’s degree level of a body of highly specialized knowledge in a specific specialty for
the period specified in the petition.

The AAO finds that, as reflected in the descriptions of the position as quoted above, the proffered
position has been described in terms of generalized and generic functions that fail to convey
sufficient substantive information to establish the relative complexity, uniqueness and/or
specialization of the proffered position or its duties. The overall responsibilities for the proffered
position contain generalized functions without providing sufficient information regarding the
particular work, and associated educational requirements, into which the duties would manifest
themselves in their day-to-day performance within the petitioner’s business operations.

Such generalized information does not in itself establish a necessary correlation between any
dimension of the proffered position and a need for a particular level of education, or educational
equivalency, in a body of highly specialized knowledge in a specific specialty. The AAO also
observes, therefore, that it is not evident that the proposed duties as described in this record of
proceeding, and the position that they comprise, merit recognition of the proffered position as a
specialty occupation.

The petitioner has failed to provide sufficient details regarding the nature and scope of the
beneficiary’s employment or any substantive evidence regarding the actual work that the
beneficiary would perform. Without a meaningful job description, the record lacks evidence
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sufficiently concrete and informative to demonstrate that the proffered position requires a specialty
occupation's level of knowledge in a specific specialty. The tasks as described fail to communicate
(1) the actual work that the beneficiary would perform, (2) the complexity, uniqueness and/or
specialization of the tasks, and/or (3) the correlation between that work and a need for a particular
level education of highly specialized knowledge in a specific specialty. The petitioner’s assertions
with regard to the position’s educational requirement are conclusory and unpersuasive, as they are
not supported by the job descriptions or substantive evidence.

The petitioner's failure to establish the substantive nature of the work to be performed by the
beneficiary precludes a finding that the proffered position is a specialty occupation under any
criterion at 8 C.F.R. §214.2(h)(4)(iii)(A), because it is the substantive nature of that work that
determines (1) the normal minimum educational requirement for entry into the particular position,
which is the focus of criterion 1; (2) industry positions which are parallel to the proffered position and
thus appropriate for review for a common degree requirement, under the first alternate prong of
criterion 2; (3) the level of complexity or uniqueness of the proffered position, which is the focus of the
second alternate prong of criterion 2; (4) the factual justification for a petitioner normally requiring a
degree or its equivalent, when that is an issue under criterion 3; and (5) the degree of specialization and
complexity of the specific duties, which is the focus of criterion 4. Thus, the petitioner has failed to
establish that the proffered position is a specialty occupation under the applicable provisions.

In this regard, the AAO here refers back to, and hereby incorporates by reference, its earlier analysis,
comments, and findings with regard to the lack of evidence substantiating the duties and
responsibilities of the position. The evidence does not persuasively support the claim that the duties of
the proffered position require the theoretical and practical application of any particular educational
level of highly specialized knowledge in a specific performance specialty directly related to the
demands of the proffered position.

Moreover, in the instant case, the petitioner's letters of support (submitted with the initial petition
and in response to the RFE) do not provide any academic requirements for the proffered position.'

" In response to the RFE, the petitioner provided a letter from __._._ _ -

The AAO will briefly address the letter to note that Ms claims that a "bachelor's
degree is required for many system's administrator positions." Ms. does not indicate that her assertion
is based upon actual research or any particular authoritative sources (e.g., statistical surveys, authoritative
industry or government publications, or professional studies). Moreover, Ms. does not claim that a
bachelor's degree in a specific specialty is required for such positions. As previously noted, a petitioner must
demonstrate that the proffered position requires a precise and specific course of study that relates directly and
closely to the position in question. There must be a close correlation between the required specialized
studies and the position; thus, the mere requirement of a degree, without further specification, does not
establish the position as a specialty occupation. Cf Matter of Mickael Hertz Associates, 19 I&N Dec. 558
(Comm'r 1988) ("The mere requirement of a college degree for the sake of general education, or to obtain
what an employer perceives to be a higher caliber employee, also does not establish eligibility."). Thus,
while a general-purpose bachelor's degree may be a legitimate prerequisite for a particular position, requiring
such a degree, without more, will not justify a finding that a particular position qualifies for classification as
a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at 147 (1st Cir. 2007).
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The AAO notes that a petitioner must demonstrate that the proffered position requires a precise and
specific course of study that relates directly and closely to the position in question.

To demonstrate that a job requires the theoretical and practical application of a body of highly
specialized knowledge as required by section 214(i)(1) of the Act, a petitioner must establish that
the position requires the attainment of a bachelor's or higher degree in a specialized field of study or
its equivalent. USCIS interprets the degree requirement at 8 C.F.R. § 214.2(h)(4)(ii1)(A) to require
a degree in a specific specialty that is directly related to the proposed position.

Again, the petitioner in this matter has not indicated that the duties of the proffered position require
any particular academic credentials. This is tantamount to an admission that the proffered position
is not in fact a specialty occupation. The director's decision must therefore be affirmed and the
petition denied on this basis alone.

The petitioner must establish eligibility at the time of filing the nonimmigrant visa petition.
8 C.F.R. § 103.2(b)(1). The AAO finds that the petitioner has failed to establish that it has satisfied
any of the criteria at 8 C.F.R. §214.2(h)(4)(iii)(A) and, therefore, it cannot be found that the
proffered position qualifies as a specialty occupation. The appeal will be dismissed and the petition
denied for this reason.

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the service center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 145 (noting that
the AAO conducts appellate review on a de novo basis).

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 ¥. Supp. 2d at 1043, aff'd.
345 F.3d 683.

The appeal will be dismissed for the above stated reasons, with each considered as an independent
and alternate basis for the decision. In visa petition proceedings, it is the petitioner's burden to
establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361;
Matter of Otiende, 26 1&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met.

ORDER: The appeal is dismissed.



