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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will be denied.

On the Form 1-129 visa petition, the petitioner describes itself as an interior and architectural design
firm' established in 1977. In order to employ the beneficiary in what it designates as an interior
designer position,® the petitioner seeks to classify her as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition on the basis of her determination that the petitioner failed to
demonstrate that the proffered position qualifies for classification as a specialty occupation.

The record of proceeding before the AAO contains the following: (1) the Form I-129 and
supporting documentation; (2) the director’s request for additional evidence (RFE); (3) the
petitioner’s response to the RFE; (4) the director’s letter denying the petition; and (5) the
Form I-290B and supporting documentation.

Upon review of the entire record of proceeding, the AAO finds that the petitioner has failed to
overcome the director’s ground for denying this petition. Accordingly, the appeal will be dismissed,
and the petition will be denied.

Beyond the decision of the director, the AAO finds an additional aspect which, although not addressed
in the director’s decision, nevertheless also precludes approval of the petition, namely, the petitioner’s
failure to demonstrate that the beneficiary is qualified to perform the duties of a specialty occupation.’
For this additional reason, the petition must also be denied.

Although not cited by current counsel on appeal, it is noted that prior counsel cited an April 23,
2004 memorandum authored by William R. Yates (hereinafter Yates memo),* and argued that it

! The petitioner provided a North American Industry Classification System (NAICS) Code of 541410,
“Interior Design Services.” U.S. Dep’t of Commerce, U.S. Census Bureau, North American Industry
Classification System, 2012 NAICS Definition, “541410 Interior Design Services,” http://www.census.gov/
cgi-bin/sssd/naics/naicsrch (accessed Apr. 4, 2013).

? The Labor Condition Application (LCA) submitted by the petitioner in support of the petition was certified
for the SOC (O*NET/OES) Code 27-1025, the associated Occupational Classification of ‘“Interior
Designers,” and a Level II (qualified) prevailing wage rate.

3 The AAO conducts appellate review on a de novo basis (See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004)), and it was in the course of this review that the AAO identified this additional ground for
denial.

* See Memorandum from William R. Yates, Associate Director for Operations, U.S. Citizenship and
Immigration Services, Department of Homeland Security, The Significance of a Prior CIS Approval of a
Nonimmigrant Petition in the Context of a Subsequent Determination Regarding Eligibility for Extension of
Petition Validity, HQOPRD 72/11.3 (Apr. 23, 2004).
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requires U.S. Citizenship and Immigration Services (USCIS) to grant deference to prior approvals
granted to the beneficiary of a petition. However, the Yates memo does not aid the petitioner’s
case.

First, the Yates memo’s guidance does not apply in situations where, as here, the petitioner is not
filing a petition extension. The Yates memo’s “Purpose” section indicates that its guidance applies
“during adjudication of a . . . request for petition extension.”” However, the petitioner in this matter
is not requesting an extension of the beneficiary’s previous employment but rather marked the box
at Part 2 of the Form I-129 to indicate that there has been a change in employer. Consequently,
because this petition was filed as a “Change of employer” request and not as a petition extension,
the Yates memo is not relevant to this matter.®

Second, it must be noted that the Yates memo specifically states the following:

[Aldjudicators are not bound to approve subsequent petitions or applications seeking
immigration benefits where eligibility has not been demonstrated, merely because of
a prior approval which may have been erroneous. Matter of Church Scientology
International, 19 I&N 593, 597 (Comm. 1988). Each matter must be decided
according to the evidence of record on a case-by-case basis. See 8 C.F.R.
§ 103.8(d). . .. Material error, changed circumstances, or new material information
must be clearly articulated in the resulting request for evidence or decision denying
the benefit sought, as appropriate.

Thus, even if the instant petition had been filed as an extension petition, the Yates memo does not
advise adjudicators to approve an extension petition when the facts of the record do not demonstrate
eligibility for the benefit sought. On the contrary, the memorandum’s language quoted immediately
above acknowledges that a petition should not be approved, where, as here, the petitioner has not
demonstrated that the petition should be granted.

Again and as indicated in the Yates memo, the AAO is not required to approve applications or
petitions where eligibility has not been demonstrated, merely because of prior approvals that may
have been erroneous. See, e.g., Matter of Church Scientology International, 19 I&N Dec. 593, 597
(Comm’r 1988). If the previous nonimmigrant petitions were approved based on the same

° The “Purpose” section of the Yates Memo states the following:

This memorandum provides guidance on the process by which an adjudicator, during
adjudication of a subsequent request for petition extension, may question another
adjudicator’s prior approval of a petition where there is no material change in the underlying
facts.

S Nor has the petitioner provided documentary evidence that it is even the successor to the petitioner of the
previously petitions. Going on record without supporting documentary evidence is not sufficient for
purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165
(Comm’r 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm’r 1972)).
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description of duties and assertions that are contained in the current record, they would constitute
material and gross error on the part of the director. It would be absurd to suggest that USCIS or any
agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery,
825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988). A prior approval does not
compel the approval of a subsequent petition or relieve the petitioner of its burden to provide
sufficient documentation to establish current eligibility for the benefit sought. 55 Fed. Reg. 2606,
2612 (Jan. 26, 1990). A prior approval also does not preclude USCIS from denying an extension of
an original visa petition based on a reassessment of eligibility for the benefit sought. See Texas
A&M Univ. v. Upchurch, 99 Fed. Appx. 556, 2004 WL 1240482 (5th Cir. 2004). Furthermore, the
AAQ’s authority over the service centers is comparable to the relationship between a court of
appeals and a district court. Even if a service center director had approved nonimmigrant petitions
on behalf of a beneficiary, the AAO would not be bound to follow the contradictory decision of a
service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E D. La.), aff’d, 248
F.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).

Third, the memorandum clearly states that each matter must be decided according to the evidence of
record. Copies of the prior petitions granted to previous employers of the beneficiary on her behalf,
however, were not included in the record and, therefore, this claim is without merit. If a petitioner
wishes to have prior decisions considered by USCIS in its adjudication of a petition, the petitioner is
permitted to submit copies of such evidence that it either obtained itself and/or received in response
to a Freedom of Information Act request filed in accordance with 6 C.F.R. § 5. Otherwise, “[t]he
non-existence or other unavailability of required evidence creates a presumption of ineligibility.” 8
C.FR. § 103.2(b)(2)(D).

When any person makes an application for a “visa or any other document required for entry, or
makes an application for admission [ . . . ] the burden of proof shall be upon such person to establish
that he is eligible” for such relief. 8 U.S.C. § 1361; see also Matter of Treasure Craft of California,
14 I. & N. Dec. 190 (Reg. Comm’r 1972). Each nonimmigrant and immigrant petition is a separate
record of proceeding with a separate burden of proof; each petition must stand on its own individual
merits. There is no requirement either in the regulations or in USCIS procedural documentation
requiring nonimmigrant petitions to be combined in a single record of proceeding.” Accordingly,
the director was not required to request and obtain copies of the prior H-1B petitions.

Again, the petitioner in this case failed to submit copies of the prior H-1B petitions and their
respective supporting documents. As the record of proceeding does not contain any evidence of the
allegedly approved petitions, there were no underlying facts to be analyzed and, therefore, no prior,
substantive reasons could have been provided to explain why deference to the approvals of the prior

7 USCIS does not engage in the practice of reviewing previous nonimmigrant petitions when adjudicating
extension petitions. Given the various and changing jurisdiction over various nonimmigrant petitions and
applications, requiring previously adjudicated nonimmigrant petitions to be reviewed before any newly filed
application or petition could be adjudicated would result in extreme delays in the processing of petitions and
applications. Furthermore, such a suggestion, while being impractical and inefficient, would also be
tantamount to a shift in the evidentiary burden in this proceeding from the petitioner to USCIS, which would
be contrary to section 291 of the Act, 8 U.S.C. § 1361.
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two H-1B petitions was not warranted. The burden of proving eligibility for the benefit sought
remains entirely with the petitioner. Section 291 of the Act. For this additional reason, the Yates
memorandum does not apply in this instance.

Having addressed prior counsel’s citation to the Yates memo, the AAO will now address the
director’s determination that the proffered position is not a specialty occupation. Based upon a
complete review of the record of proceeding, the AAO agrees with the director and finds that the
evidence fails to establish that the position as described constitutes a specialty occupation.

To meet its burden of proof in this regard, the petitioner must establish that the employment it is
offering to the beneficiary meets the following statutory and regulatory requirements.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1) defines the
term “specialty occupation” as one that requires:

(A) theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty® (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires [(1)] theoretical and practical application of a body of
highly specialized knowledge in fields of human endeavor including, but not limited
to, architecture, engineering, mathematics, physical sciences, social sciences,
medicine and health, education, business specialties, accounting, law, theology, and
the arts, and which requires [(2)] the attainment of a bachelor’s degree or higher in a
specific specialty,’ or its equivalent, as a minimum for entry into the occupation in
the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must
also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show

| Counsel’s argument on appeal that the director’s decision “improperly includes the words ‘specific
specialty’” has no merit. The “specific specialty” language contained at section 214(i)(1)(A)-(B) of the Act
is clear.

? The “specific specialty” language of 8 C.F.R. § 214.2(h)(4)(ii) is similarly clear, and it undermines further
counsel’s argument that the director’s decision “improperly includes the words ‘specific specialty.””
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that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties [is] so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii)). In other words, this regulatory language
must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of
W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating the
necessary and sufficient conditions for meeting the definition of specialty occupation would result
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5™ Cir. 2000). To avoid this
illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional
requirements that a position must meet, supplementing the statutory and regulatory definitions of
specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii),
U.S. Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp. v.
Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing “a degree requirement in a specific
specialty” as “one that relates directly to the duties and responsibilities of a particular position”).
Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be
employed as engineers, computer scientists, certified public accountants, college professors, and
other such occupations. These professions, for which petitioners have regularly been able to
establish a minimum entry requirement in the United States of a baccalaureate or higher degree in a
specific specialty or its equivalent directly related to the duties and responsibilities of the particular
position, fairly represent the types of specialty occupations that Congress contemplated when it
created the H-1B visa category.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not rely
simply upon a proffered position’s title. The specific duties of the position, combined with the
nature of the petitioning entity’s business operations, are factors to be considered. USCIS must
examine the ultimate employment of the beneficiary, and determine whether the position qualifies
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d at 384. The critical
element is not the title of the position nor an employer’s self-imposed standards, but whether the
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position actually requires the theoretical and practical application of a body of highly specialized
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the
minimum for entry into the occupation, as required by the Act.

In its June 1, 2012 letter of support, the petitioner claimed that the duties of the proffered position
would include the following tasks:

e Utilizing computer-assisted design software to prepare pre-construction presentations,
proposals, and conceptual schematic models of various scales, including Maya 3D modeling
software, Auto CAD 14/2000, VectorWorks, FormZ, 3D Studio Max, Adobe Photoshop,
Adobe Illustrator, Final Cut Pro, and other advanced software applications and technologies;

e Producing rough and detailed sketches, drawings, and plans of various scales by hand,
taking into consideration interior, architectural, structural, systems, materials, and other
related factors;

e Integrating innovative interior design concepts, artistic design techniques, and trends with
personal artistic styles in order to project visual identity and develop the petitioner’s
corporate identity and brand;

e Liaising with multinational corporate clients in order to define and assess their particular
needs, intended market, time and budget considerations, stylistic requirements and, on the
basis of such liaisons, developing innovative and cost-effective interior design strategies;

e Researching federal, state, and local laws, zoning regulations, and building codes in order to
ensure that project plans ensure compliance with such rules; and preparing documents for
approval of governmental authorities;

e Developing specific interior design and construction projects, and addressing architectural,
structural, design, and development issues;

e Rendering design ideas in the form of paste-ups, drawings, and illustrations; providing
estimates of material requirements and costs; and presenting finalized designs to clients for
approval;

¢ Developing branding platforms for hospitality facilities such as hotels and resorts;

e Conducting periodic onsite evaluations of projects during construction in order to monitor
compliance with interior design plans, deliver a beta version of the site, monitor schedule
and construction logs, and accommodate unforeseen field conditions; and

e Interfacing with the petitioner’s management, corporate clients, interior designers, and other
professionals to ensure effective communication, coordination, and utilization of resources
for existing and upcoming design projects.
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The AAO will now discuss the application of each supplemental, alternative criterion at
8 C.F.R. § 214.2(h)(4)(iii)(A) to the evidence in this record of proceeding.

The AAO will first discuss the criterion at 8 C.F.R. § 214.2(h)(4)(iii))(A)({), which is satisfied by
establishing that a baccalaureate or higher degree, or its equivalent, in a specific specialty is

normally the minimum requirement for entry into the particular position that is the subject of the
petition.

The AAO recognizes the U.S. Department of Labor’s (DOL) Occupational Outlook Handbook
(Handbook) as an authoritative source on the duties and educational requirements of the wide
variety of occupations it addresses.'” The AAO agrees with counsel and the petitioner that the
proposed duties generally align with those performed by interior designers as that occupational
category is described in the Handbook, which states the following:
Interior designers make interior spaces functional, safe, and beautiful for almost
every type of building: offices, homes, airport terminals, shopping malls, and
restaurants. They select and specify colors, finishes, fabrics, furniture, flooring and
wallcoverings, lighting, and other materials to create useful and stylish interiors for
buildings. . . .
Interior designers typically do the following:

e Determine the client’s goals and requirements of the project

e Consider how the space will be used and how people will move through the
space

e Sketch preliminary design plans

e Specify materials and furnishings, such as lighting, furniture, wallcoverings,
flooring, equipment, and artwork

e Prepare final plans using computer applications

e Create a timeline for the interior design project and estimate project costs
e Opversee installing the design elements

e Visit after the project to ensure that the client is satisfied

e Search for and bid on new projects

' The Handbook, which is available in printed form, may also be accessed online at
http://www.stats.bls.gov/oco/. The AAO’s references to the Handbook are from the 2012-13 edition
available online.
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Interior designers work closely with architects, structural engineers, and builders to
determine how interior spaces will look and be furnished. Interior designers may
read blueprints and must be aware of building codes and inspection regulations.

Although some sketches or drawings may be freehand, most interior designers use
computer-aided design (CAD) software for the majority of their drawings.

Many designers specialize in particular types of buildings (homes, hospitals, or
hotels), specific rooms (bathrooms or kitchens), or specific styles (early American or
French Renaissance). Some designers work for home furnishings stores, providing
design services to help customers choose materials and furnishings.

Some interior designers produce designs, plans, and drawings for construction and
installation. This may include floor plans, lighting plans, or plans needed for building
permits. Interior designers may draft the preliminary design into documents that
could be as simple as sketches or as inclusive as construction documents, with
schedules and attachments.

U.S. Dep’t of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed.,
“Interior Designers,” http://www.bls.gov/ooh/arts-and-design/interior-designers.htm#tab-2
(accessed Apr. 4, 2013).

The AAO finds that the generalized duties listed by the petitioner in its letter of support
substantially comport with those of the Interior Designers occupational category discussed in the
Handbook. The Handbook states the following with regard to the educational requirements
necessary for entrance into this field:

A bachelor’s degree is usually required, as are classes in interior design, drawing,
and computer-aided design (CAD). A bachelor’s degree in any field is acceptable,
and interior design programs are available at the associate’s, bachelor’s, and master’s
degree levels.

Id. at http://www .bls.gov/ooh/arts-and-design/interior-designers.htm#tab-4.

The AAO finds that the statements made by DOL in the Handbook do not support a finding that a
bachelor’s degree in a specific field of study is required for entry into this occupation. To the
contrary, the DOL specifically states that a bachelor’s degree in any field is acceptable.

The materials from DOL’s Occupational Information Network (O*NET OnLine) do not establish
that the proffered position qualifies as a specialty occupation under the first criterion described at 8
CFR. § 214.2(h)(4)(iii)(A), either. O*NET OnLine is not particularly useful in determining
whether a baccalaureate degree in a specific specialty, or its equivalent, is a requirement for a given
position, as O*NET OnLine’s JobZone designations make no mention of the specific field of study
from which a degree must come. As was noted previously, the AAO interprets the term “degree” in
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the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proposed position. The Specialized
Vocational Preparation (SVP) rating is meant to indicate only the total number of years of
vocational preparation required for a particular position. It does not describe how those years are to
be divided among training, formal education, and experience and it does not specify the particular
type of degree, if any, that a position would require. For all of these reasons, the O*NET OnLine
excerpt submitted by counsel is of little evidentiary value to the issue presented on appeal.

Nor does the record of proceeding contain any persuasive documentary evidence from any other
relevant authoritative source establishing that the proffered position’s inclusion in this occupational
category is sufficient in and of itself to establish the proffered position as, in the words of this
criterion, a “particular position” for which “[a] baccalaureate or higher degree or its equivalent is
normally the minimum requirement for entry.”

As the evidence in the record of proceeding does not establish that a baccalaureate degree, or its
equivalent, in a specific specialty is normally the minimum requirement for entry into the particular
position that is the subject of this petition, the petitioner has not established the criterion at
8 C.F.R. § 214.2(h)(4)(iii)(A)(1).

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to
the petitioner’s industry in positions that are both: (1) parallel to the proffered position; and
(2) located in organizations that are similar to the petitioner.

In determining whether there is such a common degree requirement, factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry’s professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms “routinely employ
and recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165
(D.Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.FR. § 214.2(h)(4)(iii))(A)(2). This prong alternatively calls for a petitioner to establish that a
requirement of a bachelor’s or higher degree in a specific specialty, or its equivalent, is common to
the petitioner’s industry in positions that are both: (1) parallel to the proffered position; and
(2) located in organizations that are similar to the petitioner.

In determining whether there is such a common degree requirement, factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry’s professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms “routinely employ
and recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165
(D.Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).
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Here and as already discussed, the petitioner has not established that its proffered position is one for
which the Handbook reports an industry-wide requirement for at least a bachelor’s degree in a specific
specialty or its equivalent. Also, there are no submissions from professional associations, individuals,
or similar firms in the petitioner’s industry attesting that individuals employed in positions parallel to
the proffered position are routinely required to have a minimum of a bachelor’s degree in a specific
specialty or its equivalent for entry into those positions.

Nor do the six job-vacancy announcements submitted into the record satisfy the first alternative
prong at 8 C.F.R. § 214.2(h)(4)(iii))(A)(2). First, counsel has not submitted any evidence to
demonstrate that these advertisements are from companies “similar” to the petitioner in size, scope,
and scale of operations, business efforts, expenditures, or other fundamental dimensions."" Second,
the petitioner has not established that these five positions are “parallel” to the proffered position.
Nor does the petitioner submit any evidence regarding how representative these advertisements are
of the industry’s usual recruiting and hiring practices with regard to the positions advertised.
Simply going on record without supporting documentary evidence is not sufficient for purposes of
meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm.
1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972))."

! As noted above, the petitioner described itself on the Form I-129 as an interior and architectural design
firm, and provided a North American Industry Classification System (NAICS) Code of 541410, “Interior
Design Services.” U.S. Dep’t of Commerce, U.S. Census Bureau, North American Industry Classification
System, 2012 NAICS Definition, *“541410 Interior Design Services,” http://www.census.gov/cgi-
bin/sssd/naics/naicsrch (accessed Apr. 4, 2013).

However, ! is an automotive manufacturing company, and in its job vacancy
announcement ] states that it is an aerospace and defense firm.

Counsel did not explain how the petitioner is similar to either of these companies. Nor does the record
contain documentary evidence regarding the other four advertisers’ business operations to establish that they
are in fact “similar” to the petitioner in size, scope, and scale of operations, business efforts, expenditures, or
other fundamental dimensions. Again, simply going on record without supporting documentary evidence is
not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N
Dec. at 165.

2 Furthermore, according to the Handbook there were approximately 56,500 persons employed as interior
designers in 2010. Handbook at http://www.bls.gov/ooh/arts-and-design/interior-designers.htm#tab-6 (last
accessed Apr. 3, 2013). Based on the size of this relevant study population, the petitioner fails to
demonstrate what statistically valid inferences, if any, can be drawn from the six submitted vacancy
announcement with regard to determining the common educational requirements for entry into parallel
positions in similar organizations. See generally Earl Babbie, The Practice of Social Research 186-228
(1995). Moreover, given that there is no indication that these advertisements were randomly selected, the
validity of any such inferences could not be accurately determined even if the sampling unit were sufficiently
large. See id. at 195-196 (explaining that “[rJandom selection is the key to [the] process [of probability
sampling]” and that “random selection offers access to the body of probability theory, which provides the
basis for estimates of population parameters and estimates of error”).

As such, even if these six job-vacancy announcements established that the employers that issued them
routinely recruited and hired for the advertised positions only persons with at least a bachelor’s degree in a
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Therefore, the petitioner has not satisfied the first of the two alternative prongs described at
8 C.F.R. § 214.2(h)(4)(iii))(A)(2), as the evidence of record does not establish a requirement for at
least a bachelor’s degree in a specific specialty as common to the petitioner's industry in positions
that are both (1) parallel to the proffered position and (2) located in organizations that are similar to
the petitioner.

Next, the AAO finds that the petitioner did not satisfy the second alternative prong of
8 C.FR. §214.2(h)(4)(ii1)(A)(2), which provides that “an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a degree.”

The record of proceeding does not contain evidence establishing relative complexity or uniqueness
as aspects of the proffered position, let alone that the position is so complex or unique as to require
the theoretical and practical application of a body of highly specialized knowledge such that a
person with a bachelor’s or higher degree in a specific specialty or its equivalent is required to
perform that position. Rather, the AAO finds, that the petitioner has not distinguished either the
proposed duties, or the position that they comprise, from generic interior-design work, which, the
Handbook indicates, does not necessarily require a person with at least a bachelor’s degree, or the
equivalent, in a specific specialty.

The AAO finds further that, even outside the context of the Handbook, the petitioner has simply not
established relative complexity or uniqueness as attributes of the proffered position, let alone as
attributes with such elevated responsibilities as to require the services of a person with at least a
bachelor’s degree, or the equivalent, in a specific specialty.

The petitioner therefore failed to establish how the beneficiary’s responsibilities and day-to-day
duties comprise a position so complex or unique that the position can be performed only by an
individual with a bachelor’s degree, or the equivalent, in a specific specialty.

As the evidence in this record of proceeding does not establish that the particular position for which
this petition was filed is so complex or unique that it can only be performed by a person with at
least a bachelor’s degree, or the equivalent, in a specific specialty, the petitioner has not satisfied the
second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The AAO turns next to the criterion at 8 C.F.R. § 214.2(h)(4)(ii))(A)(3), which entails an employer
demonstrating that it normally requires a bachelor’s degree, or the equivalent, in a specific specialty
for the position.

The AAO’s review of the record of proceeding under this criterion necessarily includes whatever
evidence the petitioner has submitted with regard to its past recruiting and hiring practices and

specific specialty closely related to the positions, it cannot be found that these six job-vacancy
announcements which appear to have been consciously selected could credibly refute the findings of the
Handbook published by the Bureau of Labor Statistics that such a position does not normally require at least
a baccalaureate degree in a specific specialty for entry into the occupation in the United States.
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employees who previously held the position in question.

To satisfy this criterion, the record must contain documentary evidence demonstrating that the
petitioner has a history of requiring the degree or degree equivalency, in a specific specialty, in its prior
recruiting and hiring for the position. The record must establish that a petitioner’s imposition of a
degree requirement is not merely a matter of preference for high-caliber candidates but is necessitated
by the performance requirements of the proffered position. In the instant case, the record does not
establish a prior history of recruiting and hiring for the proposed position only persons with at least
a bachelor’s degree, or the equivalent, in a specific specialty.

Were USCIS limited solely to reviewing a petitioner’s claimed self-imposed requirements, then any
individual with a bachelor’s degree could be brought to the United States to perform any occupation
as long as the employer artificially created a token degree requirement, whereby all individuals
employed in a particular position possessed a baccalaureate or higher degree in the specific
specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In other words, if a
petitioner’s assertion of a particular degree requirement is not necessitated by the actual
performance requirements of the proffered position, the position would not meet the statutory or
regulatory definition of a specialty occupation. See § 214(i)(1) of the Act; 8 C.F.R. § 214.2(h)(4)(ii)
(defining the term “specialty occupation”).

To satisfy this criterion, the evidence of record must show that the specific performance
requirements of the position generated the recruiting and hiring history. A petitioner’s perfunctory
declaration of a particular educational requirement will not mask the fact that the position is not a
specialty occupation. USCIS must examine the actual employment requirements, and, on the basis
of that examination, determine whether the position qualifies as a specialty occupation. See
generally Defensor v. Meissner, 201 F. 3d at 387. In this pursuit, the critical element is not the title
of the position, or the fact that an employer has routinely insisted on certain educational standards,
but whether performance of the position actually requires the theoretical and practical application of
a body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in a
specific specialty as the minimum for entry into the occupation as required by the Act. To interpret
the regulations any other way would lead to absurd results: if USCIS were constrained to recognize
a specialty occupation merely because the petitioner has an established practice of demanding
certain educational requirements for the proposed position - and without consideration of how a
beneficiary is to be specifically employed - then any alien with a bachelor’s degree in a specific
specialty could be brought into the United States to perform non-specialty occupations, so long as
the employer required all such employees to have baccalaureate or higher degrees. See id. at 388.

On appeal, counsel claims that the petitioner employs 56 interior designers in the United States, and
that each one possesses either a bachelor’s degree or the equivalent of a bachelor’s degree.
However, counsel provides no support for this claim, and requests that “the Petitioner’s testimony
herein be considered evidence for this criterion.”

Counsel’s request is denied. Again, simply going on record without supporting documentary
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter
of Soffici, 22 1&N Dec. at 165. Furthermore, without documentary evidence to support the claim,
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the assertions of counsel will not satisfy the petitioner’s burden of proof. The unsupported
assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA
1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec.
503, 506 (BIA 1980). Moreover, it is noted that the director specifically requested information
regarding the educational credentials of the petitioner’s other interior designers in her June 25, 2012
RFE, and the petitioner declined to provide it. The petitioner has been afforded ample opportunity
to submit evidence for consideration under 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), and it has declined to
do so. Further, the USCIS regulations governing the RFE process preclude the AAO from
considering on appeal evidence of the type requested in, but not provided in a timely manner to, an
RFE. See the provisions at 8 C.F.R. §§ 103.2(b)(8); (b)(11); and (b)(14).

Furthermore, even if the AAO were to overlook the requirement for a petitioner to submit
documentary evidence to support its claims, and accept counsel’s unsupported assertion regarding
the petitioner’s other interior designers, which it will not do, such assertion would still not satisfy 8
C.FR. § 214.2(h)(4)(iii)(A)(3) because, although counsel claims that the petitioner’s other interior
designers possess bachelor’s degrees, he does not claim that those degrees are from a specific
specialty, and he also fails to establish by what objective standards degree-equivalency was
determined for those deemed to have attained such equivalency.

As the petitioner has failed to demonstrate a history of recruiting and hiring only individuals with a
bachelor’s degree, or the equivalent, in a specific specialty for the proffered position, it has failed to
satisfy 8 C.F.R. § 214.2(h)(4)(iii)(A)(3).

Next, the AAO finds that the petitioner has not satisfied the criterion at
8 C.F.R. § 214.2(h)(4)(iii)(A)(4), which requires the petitioner to establish that the nature of the
proffered position’s duties is so specialized and complex that the knowledge required to perform them
is usually associated with the attainment of a baccalaureate or higher degree in the specialty.

The AAO finds that, separate and apart from the petitioner’s submission of an LCA with a wage-
level I designation, the petitioner has failed to provide sufficiently detailed documentary evidence to
establish that the nature of the specific duties that would be performed if this petition were approved
is so specialized and complex that the knowledge required to perform them is usually associated
with the attainment of a baccalaureate or higher degree in a specific specialty.

Furthermore, both on its own terms and also in comparison with the three higher wage-levels that
can be designated in an LCA, the petitioner’s designation of an LCA wage-level II is indicative of
duties of relatively low complexity.

As earlier noted, the Prevailing Wage Determination Policy Guidance issued by the U.S.
Department of Labor (DOL) states the following with regard to Level 1I wage rates:

Level Il (qualified) wage rates are assigned to job offers for qualified employees
who have attained, either through education or experience, a good understanding of
the occupation. They perform moderately complex tasks that require limited
judgment. An indicator that the job request warrants a wage determination at Level
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IT would be a requirement for years of education and/or experience that are generally
required as described in the O*NET Job Zones.

That the proffered position involves only “moderately complex tasks that require limited judgment” does
not lead to a conclusion that the nature of the proffered position’s duties is so specialized and complex
that the knowledge required to perform them is usually associated with the attainment of a
baccalaureate or higher degree in a specific specialty.

Further, the AAO notes the relatively low level of complexity that even this Level II wage-level
reflects when compared with the two still-higher LCA wage levels, neither of which was designated
on the LCA submitted to support this petition.

The pertinent guidance from the Department of Labor, at page 7 of its Prevailing Wage
Determination Policy Guidance describes the next higher wage-level as follows:

Level III (experienced) wage rates are assigned to job offers for experienced
employees who have a sound understanding of the occupation and have attained,
either through education or experience, special skills or knowledge. They perform
tasks that require exercising judgment and may coordinate the activities of other
staff. They may have supervisory authority over those staff. A requirement for years
of experience or educational degrees that are at the higher ranges indicated in the
O*NET Job Zones would be indicators that a Level III wage should be considered.

Frequently, key words in the job title can be used as indicators that an employer’s
job offer is for an experienced worker. . . .

The Prevailing Wage Determination Policy Guidance describes the Level IV wage designation as
follows:

Level IV (fully competent) wage rates are assigned to job offers for competent
employees who have sufficient experience in the occupation to plan and conduct
work requiring judgment and the independent evaluation, selection, modification,
and application of standard procedures and techniques. Such employees use
advanced skills and diversified knowledge to solve unusual and complex problems.
These employees receive only technical guidance and their work is reviewed only for
application of sound judgment and effectiveness in meeting the establishment’s
procedures and expectations. They generally have management and/or supervisory
responsibilities.

The implications of the petitioner’s submission of an LCA certified for a Level Il wage-level are
clear. By virtue of this submission the petitioner effectively attested that the proffered position
involves only “moderately complex tasks that require limited judgment,” and that, as clear by comparison
with DOL’s instructive comments about the next higher levels (Levels III and IV), the proffered
position does not even require an “experienced” (Level III) or “fully competent” (Level 1V)
individual to perform its duties.
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For all of these reasons, the evidence in the record of proceeding fails to establish that the proposed
duties meet the specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(iii))(A)(4).

Finally, the AAO is not persuaded by the caselaw counsel cites on appeal. With regard to
Residential Finance Corp. v. USCIS, 2012 WL 1678967 (S.D. Ohio 2012), it is noted that in
contrast to the broad precedential authority of the case law of a United States circuit court, the AAO
is not bound to follow the published decision of a United States district court in matters arising
within the same district.”? See Matter of K-S-, 20 1&N Dec. 715 (BIA 1993). Although the
reasoning underlying a district judge's decision will be given due consideration when it is properly
before the AAO, the analysis does not have to be followed as a matter of law. Id. at 719.

Furthermore, contrary to counsel’s insinuation, Residential Finance Corp. v. USCIS does not
support a finding that a bachelor’s degree, or the equivalent, in a specific specialty, is not required.
Instead, the court stated the following:

The knowledge and not the titie of the degree is what is important. Diplomas rarely
come bearing occupation-specific majors. What is required is an occupation that
requires highly specialized knowledge and a prospective employee who has attained
the credentialing indicating possession of that knowledge. See Tapis Int’l. v. IN.S.,
94 F. Supp. 2d 172, 175-76 (D. Mass 2000).

As shown, the court in this case placed emphasis on “highly specialized and a prospective employee
who has attained the credentialing indicating possession of that knowledge.”

In this matter, the petitioner has not demonstrated that the position requires the theoretical and
practical application of a body of highly specialized knowledge. The fact that a person may be
employed in a position designated as that of an interior designer and may apply related principles in the
course of his or her job is not in itself sufficient to establish the position as one that qualifies as a
specialty occupation. It is incumbent on the petitioner to provide sufficient evidence to establish that
its particular position would necessitate services at a level requiring the theoretical and practical
application of at least a bachelor’s degree level of knowledge in a specific specialty. Here, the
petitioner has failed to do so.

As the petitioner has not satisfied at least one of the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A), it
cannot be found that the proffered position is a specialty occupation. Accordingly, the appeal will
be dismissed and the petition will be denied on this basis.

Finally, as noted at the outset of this discussion, the AAO also finds, beyond the decision of the
director, that the petitioner has failed to demonstrate that the beneficiary is qualified to perform the
duties of a specialty occupation. Thus, even if the petitioner had overcome the director’s ground for

' 1t is noted that the instant matter did not arise within the jurisdiction of the U.S. Court of Appeals for the
Southern District of Ohio.
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denying the petition, which it did not, the petition still could not be approved because the petitioner
has not demonstrated the beneficiary’s qualifications to perform its duties.

Section 214(i)(2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as
an H-1B nonimmigrant worker must possess:

(A) full state licensure to practice in the occupation, if such licensure is required to
practice in the occupation,

(B) completion of the degree described in paragraph (1)(B) for the occupation, or

(C) (i) experience in the specialty equivalent to the completion of such degree,
and

(11)) recognition of expertise in the specialty through progressively responsible
positions relating to the specialty.

In implementing section 214(i)(2) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(iii)(C) states
that an alien must also meet one of the following criteria in order to qualify to perform services in a
specialty occupation:

1) Hold a United States baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;

2) Hold a foreign degree determined to be equivalent to a United States
baccalaureate or higher degree required by the specialty occupation from an
accredited college or university;

3 Hold an unrestricted state license, registration or certification which
authorizes him or her to fully practice the specialty occupation and be
immediately engaged in that specialty in the state of intended employment; or

“ Have education, specialized training, and/or progressively responsible
experience that are equivalent to completion of a United States baccalaureate
or higher degree in the specialty occupation, and have recognition of
expertise in the specialty through progressively responsible positions directly
related to the specialty.

Therefore, to qualify an alien for classification as an H-1B nonimmigrant worker under the Act, the
petitioner must establish that the beneficiary possesses the requisite license or, if none is required,
that he or she has completed a degree in the specialty that the occupation requires. Alternatively, if
a license is not required and if the beneficiary does not possess the required U.S. degree or its
foreign degree equivalent, the petitioner must show that the beneficiary possesses both
(1) education, specialized training, and/or progressively responsible experience in the specialty
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equivalent to the completion of such degree, and (2) recognition of expertise in the specialty
through progressively responsible positions relating to the specialty.

As the beneficiary did not earn a baccalaureate or higher degree from an accredited college or
university in the United States, she does not qualify to perform the duties of a specialty occupation
under 8 C.F.R. § 214.2(h)(4)(iii)(C)(I). As she does not possess a foreign degree that has been
determined to be equivalent to a baccalaureate or higher degree from an accredited college or
university in the United States, she does not qualify to perform the duties of a specialty occupation
under 8 C.F.R. § 214.2(h)(4)(iii}(C)(2), either."* As the petitioner has not demonstrated that the
beneficiary holds an unrestricted state license, registration or certification to perform the duties of a
specialty occupation, he does not qualify to perform the duties of a specialty occupation under 8
C.F.R. § 214.2(h)(4)(iii)(C)(3), either. Accordingly, 8 C.F.R. § 214.2(h)(4)(iii)(C)(4) remains as the
only avenue for the petitioner to demonstrate the beneficiary’s qualifications to perform the duties
of the proffered position.

The regulation at 8 C.F.R. § 214.2(h)(4)(iii)(C)(4) requires a demonstration that the beneficiary’s
education, specialized training, and/or progressively responsible experience is equivalent to the
completion of a United States baccalaureate or higher degree in the specialty occupation, and that
the beneficiary also has recognition of that expertise in the specialty through progressively
responsible positions directly related to the specialty. Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(D),
equating a beneficiary’s credentials to a United States baccalaureate or higher degree under
8 C.F.R. § 214.2(h)(4)(iii)(C)(4) is determined by at least one of the following:

@))] An evaluation from an official who has authority to grant college-level credit
for training and/or experience in the specialty at an accredited college or
university which has a program for granting such credit based on an
individual's training and/or work experience;

2 The results of recognized college-level equivalency examinations or special
credit programs, such as the College Level Examination Program (CLEP), or
Program on Noncollegiate Sponsored Instruction (PONSI);

&) An evaluation of education by a reliable credentials evaluation service which
specializes in evaluating foreign educational credentials;'

'* Although the record of proceeding contains an evaluation of the beneficiary’s academic credentials, it does
not establish that those credentials are equivalent to a bachelor’s degree awarded by an accredited institution
of higher education in the United States. Instead, it finds the combination of her academic studies and work
experience equivalent to a bachelor’s degree in fine arts with a concentration in interior design. Accordingly,
that evaluation does not satisfy 8 C.F.R. § 214.2(h)(4)(ii1))(C)(2).

In order to be relevant under 8 C.F.R. § 214.2(h)(4)(iii))(C)(2), an evaluation must be based upon the
beneficiary’s academic credentials alone.

'> The petitioner should note that, in accordance with this provision, the AAO will accept a credentials
evaluation service’s evaluation of education only, not experience.
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@ Evidence of certification or registration from a nationally-recognized
professional association or society for the specialty that is known to grant
certification or registration to persons in the occupational specialty who have
achieved a certain level of competence in the specialty;

o) A determination by the Service that the equivalent of the degree required by
the specialty occupation has been acquired through a combination of
education, specialized training, and/or work experience in areas related to the
specialty and that the alien has achieved recognition of expertise in the
specialty occupation as a result of such training and experience.

The record contains an evaluation of the beneficiary’s academics and work experience prepared by

dated February 13, 2007. laimed that, as of the
date she signed the evaluation, she was Vice Chancellor of
As noted above, according to the beneflclary s foreign education and work

experience are collectively equivalent to a U.S. bachelor’s degree in fine arts with a concentration in
interior design.

However, evaluation does not demonstrate that the beneficiary is qualified
to perform the duties of a specialty occupation under 8 C.F.R. § 214.2(h)(4)(1i1)(D)(1), as the
petitioner has not demonstrated that currently possesses the authority to grant
college-level credit for training and/or experience at an accredited college or university which has a
program for granting such credit based on an individual’s training and/or work experience. Simply
going on record without supporting documentary evidence is not sufficient for purposes of meeting
the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. at 165.

For all of these reasons, the beneficiary does not qualify to perform the duties of a specialty
occupation under 8 C.F.R. § 214.2(h)(4)(iii)}(D)(Z).

No evidence has been submitted to establish, nor does the petitioner assert, that the beneficiary
satisfies 8 C.F.R. § 214.2(h)(4)(iii)(D)(2), which requires submission of the results of recognized
college-level equivalency examinations or special credit programs, such as the College Level
Examination Program (CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI).

Nor does the beneficiary qualify under 8 C.F.R. § 214.2(h)(4)(iii)(D)(3). As was the case under
8 C.F.R. §§ 214.2(h)(4)(iii))(C)(1) and (2), the beneficiary is unqualified under this criterion because
the record contains no evidence that she earned a baccalaureate or higher degree from an accredited
college or university in the United States, and does not possess a foreign degree that has been
determined to be equivalent to a baccalaureate or higher degree from an accredited college or
university in the United States.
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No evidence has been submitted to establish, nor does the petitioner assert, that the beneficiary
satisfies 8 C.F.R. § 214.2(h)(4)(iii)(D)(4), which requires that the beneficiary submit evidence of
certification or registration from a nationally-recognized professional association or society for the
specialty that is known to grant certification or registration to persons in the occupational specialty
who have achieved a certain level of competence in the specialty.

The regulation at 8 C.F.R. § 214.2(h)(4)(ii1)(D)(5) states the following with regard to achieving a
USCIS determination that a beneficiary has the requisite qualifications to serve in a specialty
occupation:

For purposes of determining equivalency to a baccalaureate degree in the specialty,
three years of specialized training and/or work experience must be demonstrated for
each year of college-level training the alien lacks. . . . It must be clearly
demonstrated that the alien’s training and/or work experience included the
theoretical and practical application of specialized knowledge required by the
specialty occupation; that the alien’s experience was gained while working with
peers, supervisors, or subordinates who have a degree or its equivalent in the
specialty occupation; and that the alien has recognition of expertise in the specialty
evidenced by at least one type of documentation such as:

(@) Recognition of expertise in the specialty occupation by at least two
recognized authorities in the same specialty occupation;'®

(i) Membership in a recognized foreign or United States association or society in
the specialty occupation;

(iii)  Published material by or about the alien in professional publications, trade
journals, books, or major newspapers;

(iv)  Licensure or registration to practice the specialty occupation in a foreign
country, or

W) Achievements which a recognized authority has determined to be significant
contributions to the field of the specialty occupation.

Although the record contains some information regarding the beneficiary’s work history, it does not
establish that this work experience included the theoretical and practical application of specialized
knowledge required by the proffered position; that it was gained while working with peers,
supervisors, or subordinates who held a bachelor’s degree or its equivalent in the field; and that the

'® Recognized authority means a person or organization with expertise in a particular field, special skills or
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority’s
opinion must state: (1) the writer’s qualifications as an expert; (2) the writer’s experience giving such
opinions, citing specific instances where past opinions have been accepted as authoritative and by whom;
(3) how the conclusions were reached; and (4) the basis for the conclusions supported by copies or citations
of any research material used. See 8 C.F.R. § 214.2(h)(4)(ii).
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beneficiary achieved recognition of her expertise in the field as evidenced by at least one of the five
types of documentation delineated in 8 C.F.R. § 214.2(h)(4)(iii)(D)(5)(@)-(v).

Accordingly, the beneficiary does not qualify under any of the criteria set forth at
8 C.F.R. § 214.2(h)(4)(1ii)}(D)(5)(7)-(v) and therefore does not qualify to perform the duties of a
specialty occupation under 8 C.F.R. § 214.2(h)(4)(ii1))(C)(4). As such, the petitioner has failed to
establish that the beneficiary qualifies to perform the duties of a specialty occupation. Accordingly,
the petition must also be denied on this basis. Thus, even if it were determined that the petitioner
had overcome the director’s grounds for denying this petition (which it has not), the petition could
still not be approved.

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the service center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043
(E.D. Cal. 2001), aff’d, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis).

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aff’d.
345 F.3d 683.

The petition will be denied and the appeal dismissed for the above stated reasons, with each
considered as an independent and alternative basis for the decision. In visa petition proceedings, the
burden of proving eligibility for the benefit sought remains entirely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.



