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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

On the Form I-129 visa petition, the petitioner describes itself as a two-employee company 
providing consulting services to the derivatives and exchange-traded products industry/ and claims 
it was established in 2006. In order to employ the beneficiary in what it designates as a "Project 
Analyst/ Asia Business Development" position/ the petitioner seeks to classify her as a 
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition on the basis of his determination that the petitioner failed to 
demonstrate that the proffered position qualifies for classification as a specialty occupation. 

The record of proceeding before the AAO contains the following: (1) the Form I-129 and 
supporting documentation; (2) the director's request for additional evidence (RFE); (3) the 
petitioner's response to the RFE; (4) the director's letter denying the petition; and (5) the 
Form I-290B and supporting documentation. 

Upon review of the entire record of proceeding, the AAO finds that the petitioner has failed to 
overcome the director's ground for denying this petition. Accordingly, the appeal will be dismissed, 
and the petition will be denied. 

Beyond the decision of the director, the AAO finds an additional aspect which, although not addressed 
in the director's decision, nevertheless also precludes approval of the petition, namely, 
providing as the supporting LCA for this petition an LCA which does not correspond to the petition, in 
that the occupational category (Business Operations Specialists, All Other) does not correspond to the 
proffered position and its constituent duties as described in the record of proceeding.3 For this 
additional reason, the petition must also be denied. 

The AAO will first address its determination that the evidence in the record of proceeding fails to 
establish that the proffered position is a specialty occupation. 

1 The petitioner provided a North American Industry Classification System (NAICS) Code of 52399, "All 
Other Financial Investment Activities." U.S. Dep ' t of Commerce, U.S. Census Bureau, North American 
Industry Classification System, 2012 NAICS Definition, "52399 All Other Financial Investment Activities," 
http://www.census.gov/cgi-bin/sssd/naics/naicsrch (accessed May 1, 2013). 

2 The Labor Condition Application (LCA) submitted by the petitioner in support of the petition was certified 
for the SOC (O*NET/OES) Code 13-1199, the associated Occupational Classification of "Business 
Operations Specialists, All Other," and a Level I (entry-level) prevailing wage rate. 

3 The AAO conducts appellate review on a de novo basis (See Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004)), and it was in the course of this review that the AAO identified this additional ground for 
denial. 
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To meet its burden of proof in this regard, the petitioner must establish that the employment it is 
offering to the beneficiary meets the following statutory and regulatory requirements. 

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1) defines the 
term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as: 

An occupation which requires [(1)] theoretical and practical application of a body of 
highly specialized knowledge in fields of human endeavor including, but not limited 
to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and 
the arts, and which requires [(2)] the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the occupation in the 
United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
also meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel pos1t10ns 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory language 
must be construed in harmony with the thrust of the related provisions and with the statute as a 
whole. SeeK Mart Corp. v. Cartier Inc. , 486 U.S. 281 , 291 (1988) (holding that construction of 
language which takes into account the design of the statute as a whole is preferred); see also COlT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of 
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W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.P.R. § 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory and 
regulatory definition of specialty occupation. To otherwise interpret this section as stating the 
necessary and sufficient conditions for meeting the definition of specialty occupation would result 
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory 
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid 
this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as providing 
supplemental criteria that must be met in accordance with, and not as alternatives to, the statutory 
and regulatory definitions of specialty occupation. 

As such and consonant with section 214(i)(1) of the Act and the regulation at 
8 C.F.R. § 214.2(h)(4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently 
interprets the term "degree" in the criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A) to mean not just any 
baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered 
position·. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree 
requirement in a specific specialty" as "one that relates directly to the duties and responsibilities of 
a particular position"). Applying this standard, USCIS regularly approves H-1B petitions for 
qualified aliens who are to be employed as engineers, computer scientists, certified public 
accountants, college professors, and other such occupations. These professions, for which 
petitioners have regularly been able to establish a minimum entry requirement in the United States 
of a baccalaureate or higher degree in a specific specialty or its equivalent directly related to the 
duties and responsibilities of the particular position, fairly represent the types of specialty 
occupations that Congress contemplated when it created the H-1B visa category. 

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply 
rely upon a proffered position's title. The specific duties of the position, combined with the nature 
of the petitioning entity ' s business operations, are factors to be considered. users must examine 
the ultimate employment of the alien, and determine whether the position qualifies as a specialty 
occupation. See generally Defensor v. Meissner, 201 F. 3d at 384. The critical element is not the 
title of the position nor an employer's self-imposed standards, but whether the position actually 
requires the theoretical and practical application of a body of highly specialized knowledge, and the 
attainment of a baccalaureate or higher degree in the specific specialty as the minimum for entry 
into the occupation, as required by the Act. 

The petitioner described the duties of the proffered position in its March 14, 2012 letter of support, 
its August 14, 2012 letter submitted in response to the director' s RFE, and in the materials 
submitted in support of the appeal. At the outset of its analysis under the statutory and regulatory 
criteria cited above, the AAO wishes to highlight the conflicting information submitted by the 
petitioner regarding the duties proposed for the beneficiary. 

In its August 14, 2012letter, the petitioner stated that the beneficiary would spend 60 percent of her 
time meeting with executives of financial companies in the investment, securities, and futures 
business in order to assist the petitioner in the development of brokerage business with Asia-based 
financial companies located in China, Singapore, and Korea. However, on appeal, the petitioner 
claims that the beneficiary would spend only 15 percent of her time performing these duties. 
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In its August 14, 2012 letter, the petitioner stated that the beneficiary would spend 12 percent of her 
time analyzing Asian merger and acquisition activities, and reviewing and translating financial data 
for prospective deals in the financial services industry. However, on appeal, the petitioner claims 
that the beneficiary would spend 20 percent of her time analyzing Asian merger and acquisition 
activities alone. 

In its August 14, 2012letter, the petitioner stated that the beneficiary would spend 12 percent of her 
time: (1) initiating the development of new business; (2) conducting market research; and 
(3) soliciting asset managers and senior-level executives at brokerage firms and banks, with an 
emphasis on China and Hong Kong in order to develop new broker/dealer relationships related to 
the movement of over-the-counter (OTC) derivatives onto global exchanges. However, on appeal 
the petitioner claims that the beneficiary would spend 20 percent of her time conducting market 
research and 15 percent of her time liaising with Chinese financial companies and exchanges to 
promote consulting fees related to the movement of OTC products to exchanges. 

In its August 14, 2012 letter, the petitioner stated that the beneficiary would spend 16 percent of her 
time evaluating clients, prospects, and intermediaries. However, on appeal the petitioner claims that 
the beneficiary would spend 20 percent of her time performing these duties. 

In addition, the petitioner adds two new duties for the beneficiary on appeal: (1) reporting the 
results of her analysis, and her recommendations, to management; and (2) making recommendations 
to the proprietor regarding changes in the company's business plan. According to the petitioner, the 
beneficiary would spend five percent of her time (or, ten percent, collectively) performing these 
duties. 

The petitioner, therefore, has made inconsistent statements with regard to the amounts of time the 
beneficiary would spend performing the various duties of the proffered position. These 
inconsistencies go beyond simple clarification: for example, stating first that the beneficiary would 
spend 60 percent of her time performing a job duty and then later stating that she would actually 
spend only 20 percent of her time performing that duty is a major inconsistency, and it undermines 
the credibility of the entire petition. It is incumbent upon the petitioner to resolve any 
inconsistencies in the record by independent objective evidence. Any attempt to explain or 
reconcile such inconsistencies will not suffice unless the petitioner submits competent objective 
evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 
Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the 
reliability and sufficiency of the remaining evidence offered in support of the visa petition. /d. at 
591 (BIA 1988). 

Having made this initial observation, the AAO will now discuss the application of each 
supplemental, alternative criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) to the evidence in this record of 
proceeding. 

The AAO will first discuss the criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A)(l), which is satisfied by 
establishing that a baccalaureate or higher degree, or its equivalent, in a specific specialty is 
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normally the minimum requirement for entry into the particular position that is the subject of the 
petition. 

The AAO recognizes the U.S. Department of Labor's (DOL) Occupational Outlook Handbook 
(Handbook) as an authoritative source on the duties and educational requirements of the wide 
variety of occupations it addresses.4 In her September 24, 2012 decision, the director found the 
duties of the proffered position similar to those of positions falling within the Market Research 
Analysts and Securities, Commodities, and Financial Services Sales Agents occupational categories, 
and counsel indicates her agreement with this assessment on appeal.5 The AAO agrees with counsel 
and the director. 

In relevant part, the Handbook summarizes the duties typically performed by market research 
analysts as follows: 

Market research analysts typically do the following: 

• Monitor and forecast marketing and sales trends 

• Measure the effectiveness of marketing programs and strategies 

• Devise and evaluate methods for collecting data, such as surveys, 
questionnaires, or opinion polls 

• Gather data about consumers, competitors, and market conditions 

• Analyze data using statistical software 

• Convert complex data and findings into understandable tables, graphs, 
and written reports 

• Prepare reports and present results to clients or management 

Market research analysts perform research and gather data to help a company market 
its products or services. They gather data on consumer demographics, preferences, 
needs, and buying habits. They collect data and information using a variety of 
methods, such as interviews, questionnaires, focus groups, market analysis surveys, 
public opinion polls, and literature reviews. 

4 The Handbook, which 
http://www .stats. bls.gov loco/. 
available online. 

is available in printed form, may also be accessed online at 
The AAO's references to the Handbook are from the 2012-13 edition 

5 For example, counsel submits an excerpt from the Handbook 's discussion of the Market Research Analysts 
occupational category and letters discussing the job requirements of jobs in investment banking. 
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Analysts help determine a company's position in the marketplace by researching 
their competitors and analyzing their prices, sales, and marketing methods. Using 
this information, they may determine potential markets, product demand, and 
pricing. Their knowledge of the targeted consumer enables them to develop 
advertising brochures and commercials, sales plans, and product promotions. 

Market research analysts evaluate data using statistical techniques and software. 
They must interpret what the data means for their client, and they may forecast future 
trends. They often make charts, graphs, or other visual aids to present the results of 
their research. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed. , 
"Market Research Analysts," http: //www.bls.gov/ooh/Business-and-Financial/Market-research­
analysts.htm#tab-2 (accessed May 1, 2013) .. 

The Handbook states the following with regard to the educational requirements necessary for 
entrance into this occupational category: 

Market research analysts need strong math and analytical skills. Most market 
research analysts need at least a bachelor' s degree, and top research positions often 
require a master ' s degree. 

Market research analysts typically need a bachelor' s degree in market research or a 
related field. Many have degrees in fields such as statistics, math, or computer 
science. Others have a background in business administration, one of the social 
sciences, or communications. Courses in statistics, research methods, and marketing 
are essential for these workers; courses in communications and 
social sciences-such as economics, psychology, and sociology-are also important. 

Many market research analyst jobs require a master's degree. Several schools offer 
graduate programs in marketing research, but many analysts complete degrees in 
other fields, such as statistics, marketing, or a Master of Business Administration 
(MBA). A master's degree is often required for leadership positions or positions that 
perform more technical research. 

!d. at http://www.bls.gov/ooh/Business-and-Financial/Market-research-analysts.htm#tab-4. 

In general, provided the specialties are closely related, e.g. , chemistry and biochemistry, a minimum 
of a bachelor's or higher degree in more than one specialty is recognized as satisfying the "degree in 
the specific specialty" requirement of section 214(i)(1)(B) of the Act. In such a case, the required 
"body of highly specialized knowledge" would essentially be the same. Since there must be a close 
correlation between the required "body of highly specialized knowledge" and the position, however, 
a minimum entry requirement of a degree in two disparate fields, such as philosophy and 
engineering, would not meet the statutory requirement that the degree be "in the specific specialty," 
unless the petitioner establishes how each field is directly related to the duties and responsibilities of 
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the particular position such that the required body of highly specialized knowledge is essentially an 
amalgamation of these different specialties.6 Section 214(i)(l)(b) of the Act (emphasis added). 

Here, although the Handbook indicates that a bachelor's or higher degree is "typically" required, it 
also indicates that baccalaureate degrees in various fields are acceptable for entry into the 
occupation. In addition to recognizing degrees in disparate fields, i.e., social science and computer 
science as acceptable for entry into this field, the Handbook also states that "others have a 
background in business administration." Although a general-purpose bachelor's degree, such as a 
degree in business administration, may be a legitimate prerequisite for a particular position, 
requiring such a degree, without more, will not justify a finding that a particular position qualifies 
for classification as a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at 147. 
Therefore, the Handbook's recognition that a general, non-specialty "background" in business 
administration is sufficient for entry into this occupation strongly suggests that a bachelor's degree 
in a specific specialty is not a normal, minimum entry requirement for this occupation. 
Accordingly, as the Handbook indicates that working as a market research analyst does not 
normally require at least a bachelor's degree in a specific specialty or its equivalent for entry into 
the occupation, it does not support the proffered position as being a specialty occupation. 

Having made that determination, the AAO turns to the Handbook's discussion of the Securities, 
Commodities, and Financial Services Sales Agents occupational category, which states the 
following: 

Securities, commodities, and financial services sales agents connect buyers and 
sellers in financial markets. They sell securities to individuals, advise companies in 
search of investors, and conduct trades .... 

Securities, commodities, and financial services sales agents typically do the 
following: 

• Contact prospective clients to present information and explain available 
services 

• Offer advice on the purchase or sale of particular securities 

• Buy and sell securities, such as stocks and bonds 

• Buy and sell commodities, such as corn, oil, and gold 

6 Whether read with the statutory "the" or the regulatory "a," both readings denote a singular "specialty." 
Section 214(i)(l)(B) of the Act; 8 C.F.R. § 214.2(h)(4)(ii). Still, the AAO does not so narrowly interpret 
these provisions to exclude positions from qualifying as specialty occupations if they permit, as a minimum 
entry requirement, degrees in more than one closely related specialty. As just stated, this also includes even 
seemingly disparate specialties provided the evidence of record establishes how each acceptable, specific 
field of study is directly related to the duties and responsibilities of the particular position. 
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• Monitor financial markets and the performance of individual securities 

• Analyze company finances to provide recommendations for public offerings, 
mergers, and acquisitions 

• Evaluate cost and revenue of agreements 

Securities, commodities, and financial services sales agents deal with a wide range of 
products and clients. Agents spend much of the day interacting with people, whether 
selling stock to an individual or discussing the status of a merger deal with a 
company executive. The work is usually stressful because agents deal with large 
amounts of money and have time constraints. 

A security or commodity can be traded in two ways: electronically or in an auction­
style setting on the floor of an exchange market. Markets such as the National 
Association of Securities Dealers Automated Quotation system (NASDAQ) use vast 
computer networks rather than human traders to match buyers and sellers. Others, 
such as the New York Stock Exchange (NYSE), rely on floor brokers to complete 
transactions. 

The following are some types of securities, commodities, and financial services sales 
agents: 

Brokers sell securities and commodities directly to individual clients. They advise 
people on appropriate investments based on the client's needs and financial ability. 
The people they advise may have very different levels of expertise in financial 
matters. 

Finding clients is a large part of a broker's job. They must create their own client 
base by calling from a list of potential clients. Some agents network by joining social 
groups, and others may rely on referrals from satisfied clients. 

Investment bankers connect businesses that need money to finance their operations 
or expansion plans with investors who are interested in providing that funding. This 
process is called underwriting, and it is the main function of investment banks. The 
banks first sell their advisory services to help companies issue new stocks or bonds, 
and then the banks sell the issued securities to investors. 

Some of the most important services that investment bankers provide are initial 
public offerings (IPOs) and mergers and acquisitions. 

An IPO is the process by which a company becomes open for public investment by 
issuing its first stock. Investment bankers must estimate how much the company is 
worth and ensure that it meets the legal requirements to become publicly traded. 
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Investment bankers connect companies in mergers (when two companies join 
together) and acquisitions (when one company buys another). Investment bankers 
provide advice throughout the process to ensure. that the transaction goes smoothly. 

Investment banking sales agents and traders carry out buy-and-sell orders for 
stocks, bonds, and commodities from clients and make trades on behalf of the firm 
itself. These workers are primarily employed by investment banks, although some 
work for commercial banks, hedge funds, and private equity groups. Because 
markets fluctuate so much, trading is a split-second decision-making process. Slight 
changes in the price of a trade can greatly affect its profitability, making the trader ' s 
decision extremely important. 

Floor brokers work directly on the floor-a large room where trading is done-of a 
securities or commodities exchange. After a trader places an order for a security, 
floor brokers negotiate the price, make the sale, and forward the purchase price to the 
trader. 

Financial services sales agents consult on a wide variety of banking, securities, 
insurance, and related services to individuals and businesses, often catering the 
services to meet the client's financial needs. They contact potential clients to explain 
their services, which may include checking accounts, loans, certificates of deposit, 
individual retirement accounts, credit cards, and estate and retirement planning. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Securities, Commodities, and Financial Services Sales Agents," http://www.bls.gov/oohlsales/ 
securities-commodities-and-financial-services-sales-agents.htm#tab-4 (accessed May 1, 20 13). 

The Handbook states the following with regard to the educational requirements necessary for 
entrance into this occupational category: 

Securities, commodities, and financial services sales agents generally must have a 
bachelor's degree to get an entry-level job. Studies in business, finance, accounting, 
or economics are important, especially for larger firms. 

I d. at http://www .bls.gov /ooh/sales/securi ties-commodities-and-financial-services-sales-agents.htm 
#tab-4. 

These findings from the Handbook do not indicate that a bachelor's degree in a specific specialty, or 
the equivalent, is normally required for entry into this occupation category, let alone into the 
particular position that is the subject of this appeal. Although the Handbook indicates that 
securities, commodities, and financial services sales agents "generally" have a bachelor's degree, it 
does not state that the degree must be in a specific specialty. To the contrary, the Handbook 
indicates that a bachelor' s degree from any field of study would suffice, although studies in 
business, finance, accounting, or economics "are important." As explained above, USCIS interprets 
the degree requirement at 8 C.P.R. § 214.2(h)(4)(iii)(A) to require a degree in a specific specialty 
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that is directly related to the proposed position. 

Nor does the record of proceeding contain any persuasive documentary evidence from any other 
relevant authoritative source establishing that the proffered position's inclusion in this occupational 
category is sufficient in and of itself to establish the proffered position as, in the words of this 
criterion, a "particular position" for which "[a] baccalaureate or higher degree or its equivalent is 
normally the minimum requirement for entry." 

Finally, it is noted that the petitioner submitted an LCA certified for a wage-level that is only 
appropriate for a comparatively low, entry-level position relative to others within its occupation, 
which signifies that the beneficiary is only expected to possess a basic understanding of the 
occupation. 7 

As the evidence in the record of proceeding does not establish that a baccalaureate degree, or its 
equivalent, in a specific specialty is normally the minimum requirement for entry into the particular 
position that is the subject of this petition, the petitioner has not satisfied the criterion at 
8 C.P.R.§ 214.2(h)(4)(iii)(A)(l). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.P.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to 
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and 
(2) located in organizations that are similar to the petitioner. 

7 The Prevailing Wage Determination Policy Guidance (available at http://www.foreignlaborcert. 
doleta.gov/pdf/Policy _Nonag_Progs.pdf (last accessed May 1, 2013)) issued by DOL states the following 
with regard to Level I wage rates: 

Level I (entry) wage rates are assigned to job offers for beginning level employees who have 
only a basic understanding of the occupation. These employees perform routine tasks that 
require limited, if any, exercise of judgment. The tasks provide experience and 
familiarization with the employer's methods, practices, and programs. The employees may 
perform higher level work for training and developmental purposes. These employees work 
under close supervision and receive specific instructions on required tasks and results 
expected. Their work is closely monitored and reviewed for accuracy. Statements that the 
job offer is for a research fellow, a worker in training, or an internship are indicators that a 
Level I wage should be considered [emphasis in original]. 

The proposed duties' level of complexity, uniqueness, and specialization, as well as the level of independent 
judgment and occupational understanding required to perform them, are questionable, as the petitioner submitted 
an LCA certified for a Level I, entry-level position. The LCA's wage-level indicates that the proffered position 
is actually a low-level, entry position relative to others within the occupation. In accordance with the relevant 
DOL explanatory information on wage levels, this wage rate indicates that the beneficiary is only required to 
possess a basic understanding of the occupation; that she will be expected to perform routine tasks requiring 
limited, if any, exercise of judgment; that she will be closely supervised and her work closely monitored and 
reviewed for accuracy; and that she will receive specific instructions on required tasks and expected results. 
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In determining whether there is such a common degree requirement, factors often considered by 
USCIS include: whether the Handbook reports that the industry requires a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 
(D.Minn. 1999) (quotingHird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As already discussed, the petitioner has not established that its proffered position is one for which the 
Handbook reports an industry-wide requirement for at least a bachelor' s degree in a specific specialty 
or its equivalent. · 

Nor do the letters from 
and establish 
that a requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is 
common to the petitioner's industry in positions that are both: (1) parallel to the proffered position; 
and (2) located in organizations that are similar to the petitioner. 

In his undated letter, states that he has held a number of positions in international 
financial firms that required him to recruit, hire, and manage candidates and employees across many 
different job functions, and that he has found that positions in business analysis, project 
management, and investment banking require, at minimum a bachelor's degree and, preferably, a 
master's degree. However, this letter does not satisfy the first alternative prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). First, the record contains no evidence to support any of 
Mr. Gaffney's assertions. Simply going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 
I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California , 14 I&N Dec. 190 
(Reg. Comm. 1972)). Furthermore, while Mr. Gaffney stated that a bachelor's degree is required, 
he did not specify any particular field of study. Again, USCIS interprets the degree requirement at 
8 C.F.R. § 214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is directly related to the 
proposed position. 

The October 25 , 2012 letter from contains similar deficiencies. Although 
claimed that his company has "hired over a hundred Investment Banking Analysts, all of whom 
have at least a bachelor's degree and almost all of whom have specialized in 
Finance/Economics/Accounting or a closely related field," the record contains no evidence to 
support any of his assertions. Again, simply going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter 
of Soffici, 22 I&N Dec. 158 at 165. Further, as was the case with the letter from 

does not indicate that a bachelor' s degree in a specific specialty, or the equivalent is 
required. Once again, USCIS interprets the degree requirement at 8 C.F.R. § 214.2(h)(4)(iii)(A) to 
require a degree in a specific specialty that is directly related to the proposed position. 

Finally, it is noted that the record of proceeding contains no evidence to establish that the positions 
referenced by are "parallel" to the one proffered by the petitioner. For 
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this reason also, whether read alone or in conjunction with each other, these letters do not merit 
probative weight. 

Nor does the record contain any submissions from any professional associations in the petitioner's 
industry attesting that individuals employed in positions parallel to the proffered position are routinely 
required to have a minimum of a bachelor's degree in a specific specialty or its equivalent for entry 
into those positions. 

Nor do the seven job-vacancy announcements submitted into the record satisfy the first alternative 
prong at 8 C.P.R. § 214.2(h)(4)(iii)(A)(2). First, counsel has not submitted any evidence to 
demonstrate that these advertisements are from companies "similar" to the petitioner in size, scope, 
and scale of operations, business efforts, expenditures, or other fundamental dimensions.8 Second, 
the petitioner has not established that these seven positions are "parallel" to the proffered position.9 

Nor has the petitioner established that the job-vacancy announcements require a bachelor's degree, 
or the equivalent, in a specific specialty .10 Nor does the petitioner submit any evidence regarding 
how representative these advertisements are of the industry's usual recruiting and hiring practices 
with regard to the types of positions advertised. Also, the advertisements are not supplemented with 
any documentary evidence establishing how representative they are of both the actual hiring 
practices and also of the spectrum of recruiting practices of the associated firms for the types of 
position advertised. Simply going on record without supporting documentary evidence is not 

~ As noted above, the petitioner described itself on the Form I-129 a two-employee company providing 
consulting services to the derivatives and exchange-traded products industry, and provided a North American 
Industry Classification System (NAICS) Code of 52399, "All Other Financial Investment Activities." U.S. 
Dep't of Commerce, U.S. Census Bureau, North American Industry Classification System, 2012 NAICS 
Definition, "52399 All Other Financial Investment Activities," http://www.census.gov/cgi­
bin/sssd/naics/naicsrch (accessed May 1, 2013). 

However, states that it conducts business in the biotechnology/pharmaceutical industry; 
claims to be "the world's leading marketing and media information company"; . describes 

itself as "the world's leading provider of biopharmaceutical services"; claims to 
provide "key technologies for public safety"; and claims to be a construction company. The unnamed 
company located in Rockville, Maryland is a title and escrow firm, and the record contains no information 
regarding the business activities of The petitioner does not explain how it is 
similar to any of these companies. 

9 For example, it is noted that work experience is required for five of these positions and preferred for 
another. However, as noted above, the petitioner indicated by the wage-level in the LCA that its proffered 
position is a comparatively low, entry-level position relative to others within its occupation and signifies that 
the beneficiary is only expected to possess a basic understanding of the occupation. It is therefore difficult to 
envision how these attributes assigned to the proffered position by the petitioner by virtue of its wage-level 
designation on the LCA would be parallel to these positions described in these job vacancy announcements. 

10 For example, although and require an individual with a bachelor's degree for 
their positions, they do not mandate that the degree be in any particular specialty. would find 
acceptable a candidate with a bachelor's degree from the disparate fields of business or science. 
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sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 
I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 
(Reg. Comm. 1972)).11 

Therefore, the petitioner has not satisfied the first of the two alternative prongs described at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), as the evidence of record does not establish a requirement for at 
least a bachelor's degree in a specific specialty as common to the petitioner's industry in positions 
that are both (1) parallel to the proffered position and (2) located in organizations that are similar to 
the petitioner. 

Next, the AAO finds that the petltwner did not satisfy the second alternative prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a degree." 

In this particular case, the petitioner has failed to credibly demonstrate that the duties the 
beneficiary will perform on a day-to-day basis constitute a position so complex or unique that it can 
only be performed by a person with at least a bachelor's degree, or the equivalent, in a specific 
specialty. 

The record of proceeding does not contain evidence establishing relative complexity or uniqueness 
as aspects of the proffered position, let alone that the position is so complex or unique as to require 
the theoretical and practical application of a body of highly specialized knowledge such that a 
person with a bachelor' s or higher degree in a specific specialty or its equivalent is required to 
perform that position. Rather, the AAO finds that the petitioner has not distinguished either the 

11 Furthermore, according to the Handbook there were approximately 282,700 persons employed as market 
research analysts in 2010. Handbook at http://www.bls.gov/ooh/business-and-financial/market-research­
analysts.htm#tab-6 (last accessed May 1, 2013). There were approximately 359,700 persons employed as 
securities, commodities, and financial services sales agents in 2010. Handbook at http://www.bls.gov/ooh/ 
sales/securities-commodities-and-financial-services-sales-agents.htm#tab-6. Based on the size of this relevant 
study population , the petitioner fails to demonstrate what statistically valid inferences, if any, can be drawn 
from the seven submitted vacancy announcement with regard to determining the common educational 
requirements for entry into parallel positions in similar organizations. See generally Earl Babbie, The 
Practice of Social Research 186-228 (1995). Moreover, given that there is no indication that these 
advertisements were randomly selected, the validity of any such inferences could not be accurately 
determined even if the sampling unit were sufficiently large. See id. at 195-196 (explaining that "[r]andom 
selection is the key to [the] process [of probability sampling]" and that "random selection offers access to the 
body of probability theory, which provides the basis for estimates of population parameters and estimates of 
error") . 

As such, even if these seven job-vacancy announcements established that the employers that issued them 
routinely recruited and hired for the advertised positions only persons with at least a bachelor's degree in a 
specific specialty closely related to the positions, it cannot be found that these seven job-vacancy 
announcements which appear to have been consciously selected could credibly refute the findings of the 
Handbook published by the Bureau of Labor Statistics that such a position does not normally require at least 
a baccalaureate degree in a specific specialty for entry into the occupation in the United States. 
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proposed duties, or the position that they comprise, from generic market-research-analysis or 
generic securities-commodities-and-financial-services-sales-agent work, neither of which, the 
Handbook indicates, necessarily require a person with at least a bachelor's degree, or the equivalent, 
in a specific specialty. 

The petitioner therefore failed to establish how the beneficiary's responsibilities and day-to-day 
duties comprise a position so complex or unique that the position can be performed only by an 
individual with a bachelor's degree, or the equivalent, in a specific specialty. 

Additionally, the AAO incorporates here by reference and reiterates its earlier discussion regarding 
the LCA and its indication that the petitioner would be paying a wage-rate that is only appropriate 
for a low-level, entry position relative to others within the occupation, as this factor is inconsistent 
with the relative complexity and uniqueness required to satisfy this criterion. Based upon the wage 
rate, the beneficiary is only required to have a basic understanding of the occupation. Moreover, 
that wage rate indicates that the beneficiary will perform routine tasks that require limited, if any, 
exercise of independent judgment; that the beneficiary's work will be closely supervised and 
monitored; that she will receive specific instructions on required tasks and expected results; and that 
her work will be reviewed for accuracy. 

Consequently, as it did not show that the particular position for which it filed this petition is so 
complex or unique that it can only be performed by a person with at least a bachelor's degree, or the 
equivalent, in a specific specialty, the petitioner has not satisfied the second alternative prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO turns next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which entails an employer 
demonstrating that it normally requires a bachelor's degree, or the equivalent, in a specific specialty 
for the position. 

The AAO's review of the record of proceeding under this criterion necessarily includes whatever 
evidence the petitioner has submitted with regard to its past recruiting and hiring practices and 
employees who previously held the position in question. 

To satisfy this criterion, the record must contain documentary evidence demonstrating that the 
petitioner has a history of requiring the degree or degree equivalency, in a specific specialty, in its prior 
recruiting and hiring for the position. The record must establish that a petitioner' s imposition of a 
degree requirement is not merely a matter of preference for high-caliber candidates but is necessitated 
by the performance requirements of the proffered position.12 In the instant case, the record does not 
establish a prior history of recruiting and hiring for the proposed position only persons with at least 
a bachelor's degree, or the equivalent, in a specific specialty. 

12 Any such assertion would be undermined in this particular case by the fact that the petitioner indicated in 
the LCA that its proffered position is a comparatively low, entry-level position relative to others within its 
occupation. 
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Were users limited solely to reviewing a petitioner's claimed self-imposed requirements, then any 
individual with a bachelor's degree could be brought to the United States to perform any occupation 
as long as the employer artificially created a token degree requirement, whereby all individuals 
employed in a particular position possessed a baccalaureate or higher degree in the specific 
specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In other words, if a 
petitioner's assertion of a particular degree requirement is not necessitated by the actual 
performance requirements of the proffered position, the position would not meet the statutory or 
regulatory definition of a specialty occupation. See§ 214(i)(1) of the Act; 8 C.P.R.§ 214.2(h)(4)(ii) 
(defining the term "specialty occupation"). 

To satisfy this criterion, the evidence of record must show that the specific performance 
requirements of the position generated the recruiting and hiring history. A petitioner's perfunctory 
declaration of a particular educational requirement will not mask the fact that the position is not a 
specialty occupation. users must examine the actual employment requirements, and, on the basis 
of that examination, determine whether the position qualifies as a specialty occupation. See 
generally Defensor v. Meissner, 201 F. 3d at 387. In this pursuit, the critical element is not the title 
of the position, or the fact that an employer has routinely insisted on certain educational standards, 
but whether performance of the position actually requires the theoretical and practical application of 
a body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in a 
specific specialty as the minimum for entry into the occupation as required by the Act. To interpret 
the regulations any other way would lead to absurd results: if users were constrained to recognize 
a specialty occupation merely because the petitioner has an established practice of demanding 
certain educational requirements for the proposed position - and without consideration of how a 
beneficiary is to be specifically employed - then any alien with a bachelor's degree in a specific 
specialty could be brought into the United States to perform non-specialty occupations, so long as 
the employer required all such employees to have baccalaureate or higher degrees. See id. at 388. 

The record contains no evidence regarding any previous market research analysts employed by the 
petitioner. Although the fact that a proffered position is a newly-created one is not in itself 
generally a basis for precluding a position from recognition as a specialty occupation, certainly an 
employer that has never recruited and hired for the position cannot satisfy the criterion at 
8 C.P.R. § 214.2(h)(4)(iii)(A)(3), which requires a demonstration that it normally requires a 
bachelor' s degree, or the equivalent, in a specific specialty for the position. 

As the petitioner has failed to demonstrate a history of recruiting and hiring only individuals with a 
bachelor's degree, or the equivalent, in a specific specialty for the proffered position, it has failed to 
satisfy 8 C.P.R. § 214.2(h)( 4)(iii)(A)(3). 

Next, the AAO finds that the petitioner has not satisfied the criterion at 
8 C.P.R. § 214.2(h)(4)(iii)(A)(4), which requires the petitioner to establish that the nature of the 
proffered position's duties is so specialized and complex that the knowledge required to perform them 
is usually associated with the attainment of a baccalaureate or higher degree in the specialty. 
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Both on its own terms and also in comparison with the three higher wage-levels that can be 
designated in an LCA, the petitioner's designation of an LCA wage-level I is indicative of duties of 
relatively low complexity. 

As earlier noted, the Prevailing Wage Determination Policy Guidance issued by the U.S. 
Department of Labor (DOL) states the following with regard to Level I wage rates: 

Level I (entry) wage rates are assigned to job offers for beginning level employees who 
have only a basic understanding of the occupation. These employees perform routine 
tasks that require limited, if any, exercise of judgment. The tasks provide experience and 
familiarization with the employer's methods, practices, and programs. The employees 
may perform higher level work for training and developmental purposes. These 
employees work under close supervision and receive specific instructions on required 
tasks and results expected. Their work is closely monitored and reviewed for accuracy. 
Statements that the job offer is for a research fellow, a worker in training, or an internship 
are indicators that a Level I wage should be considered [emphasis in original]. 

The pertinent guidance from the Department of Labor, at page 7 of its Prevailing Wage 
Determination Policy Guidance describes the next higher wage-level as follows: 

Level II (qualified) wage rates are assigned to job offers for qualified employees 
who have attained, either through education or experience, a good understanding of 
the occupation. They perform moderately complex tasks that require limited 
judgment. An indicator that the job request warrants a wage determination at Level 
II would be a requirement for years of education and/or experience that are generally 
required as described in the O*NET Job Zones. 

The above descriptive summary indicates that even this higher-than-designated wage level is 
appropriate for only "moderately complex tasks that require limited judgment." The fact that this 
higher-than-here-assigned, Level II wage-rate itself indicates performance of only "moderately 
complex tasks that require limited judgment," is very telling with regard to the relatively low level 
of complexity imputed to the proffered position by virtue of its Level I wage-rate designation. 

Further, the AAO notes the relatively low level of complexity that even this Level II wage-level 
reflects when compared with the two still-higher LCA wage levels, neither of which was designated 
on the LCA submitted to support this petition. 

The aforementioned Prevailing Wage Determination Policy Guidance describes the Level III wage 
designation as follows: 

Level III (experienced) wage rates are assigned to job offers for experienced 
employees who have a sound understanding of the occupation and have attained, 
either through education or experience, special skills or knowledge. They perform 
tasks that require exercising judgment and may coordinate the activities of other 
staff. They may have supervisory authority over those staff. A requirement for years 
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of experience or educational degrees that are at the higher ranges indicated in the 
O*NET Job Zones would be indicators that a Level III wage should be considered. 

Frequently, key words in the job title can be used as indicators that an employer's 
job offer is for an experienced worker. ... 

The Prevailing Wage Determination Policy Guidance describes the Level IV wage designation as 
follows: 

Level IV (fully competent) wage rates are assigned to job offers for competent 
employees who have sufficient experience in the occupation to plan and conduct 
work requiring judgment and the independent evaluation, selection, modification, 
and application of standard procedures and techniques. Such employees use 
advanced skills and diversified knowledge to solve unusual and complex problems. 
These employees receive only technical guidance and their work is reviewed only for 
application of sound judgment and effectiveness in meeting the establishment's 
procedures and expectations. They generally have management and/or supervisory 
responsibilities. 

Here the AAO again incorporates its earlier discussion and analysis regarding the implications of 
the petitioner's submission of an LCA certified for the lowest assignable wage-level. By virtue of 
this submission the petitioner effectively attested that the proffered position is a low-level, entry 
position relative to others within the occupation, and that, as clear by comparison with DOL's 
instructive comments about the next higher level (Level II), the proffered position did not even 
involve "moderately complex tasks that require limited judgment" (the level of complexity noted 
for the next higher wage-level, Level II). The AAO also finds that, separate and apart from the 
petitioner's submission of an LCA with a wage-level I designation, the petitioner has also failed to 
provide sufficiently detailed documentary evidence to establish that the nature of the specific duties 
that would be performed if this petition were approved is so specialized and complex that the 
knowledge required to perform them is usually associated with the attainment of a baccalaureate or 
higher degree in a specific specialty. 

For all of these reasons, the evidence in the record of proceeding fails to establish that the proposed 
duties meet the specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4). 

As the petitioner has not satisfied at least one of the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A), it 
cannot be found that the proffered position is a specialty occupation. Accordingly, the appeal will 
be dismissed and the petition will be denied on this basis. 

Beyond the decision of the director, the petition must also be denied due to the petitioner's failure to 
provide a certified LCA that corresponds to the petition. Specifically, the job title on the LCA 
submitted with the petition reads "Project Analyst/Asia Business Development," and it was certified 
for the SOC (O*NET/OES) Code of 13-1199 and the associated Occupational Classification of 
"Business Operations Specialists, All Other." As determined above, however, the job as titled and 
as described by the petitioner is best classified as a market research analyst, i.e., SOC 
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(O*NET/OES) Code 13-1161 or "Market Research Analysts and Marketing Specialists." As such, 
the petitioner was required to provide at the time of filing an LCA certified for SOC (O*NET/OES) 
Code 13-1161, not SOC (O*NET/OES) Code 13-1199, in order for it to be found to correspond to 
the petition. 

While DOL is the agency that certifies LCA applications before they are submitted to USCIS, DOL 
regulations note that the Department of Homeland Security (DHS) (i.e., its immigration benefits 
branch, USCIS) is the department responsible for determining whether the content of an LCA filed 
for a particular Form 1-129 actually supports that petition. See 20 C.F.R. § 655.705(b), which 
states, in pertinent part (emphasis added): 

For H-1B visas DRS accepts the employer's petitiOn (DHS 
Form 1-129) with the DOL certified LCA attached. In doing so, the DHS determines 
whether the petition is supported by an LCA which corresponds with the petition, 
whether the occupation named in the [LCA] is a specialty occupation or whether the 
individual is a fashion model of distinguished merit and ability, and whether the 
qualifications of the nonimmigrant meet the statutory requirements of H-1B visa 
classification. 

The regulation at 20 C.F.R. § 655.705(b) requires that USCIS ensure that an LCA actually supports 
the H-1B petition filed on behalf of the beneficiary. Here, the petitioner has failed to submit a valid 
LCA that has been certified for the proper occupational classification, and the petition must be 
denied for this additional reason. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the service center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. · Supp. 2d 1025, 1043 
(E.D. Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d at 145 
(noting that the AAO conducts appellate review on a de novo basis). 

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aff'd. 
345 F. 3d 683. 

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


