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DISCUSSION: The Director, Vermont Service Center, ("the director") denied the nonimmigrant
visa petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The
appeal will be dismissed. The petition will remain denied.

On the Form I-129, Petition for a Nonimmigrant Worker, the petitioner describes itself as a
limited liability company established in 2010 operating a "retail/convenience store." In order to
employ the beneficiary in what it designates as a business operations manager position, the
petitioner seeks to classify her as a nonimmigrant worker in a specialty occupation pursuant to
section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 US.C.

§ 1101(2)(15)(H)(E)(b).

The director denied the petition, determining that the petitioner failed to establish: (1) that the
position qualifies for classification as a specialty occupation; and (2) that the beneficiary
qualifies for a specialty occupation.

The record of proceeding before the AAO contains (1) the Form I-129 and supporting
documentation; (2) the director's request for additional evidence (RFE); (3) the petitioner's
response to the RFE; (4) the director's denial letter; and (5) the Form [-290B, Notice of Appeal
or Motion, and additional documentation. The AAO reviewed the record in its entirety before
issuing its decision.

Upon review of the entire record of proceeding, the AAO finds that the petitioner has failed to
overcome the director's determination that the position is not a specialty occupation position. As
this ground for denying this petition has not been overcome, it is unnecessary to make a
determination regarding the beneficiary's eligibility. Accordingly, the appeal will be dismissed, and
the petition will remain denied.

The Law

The first issue before the AAO is whether the position qualifies as a specialty occupation. To
meet its burden of proof in this regard, the petitioner must establish that the employment it is
offering to the beneficiary meets the following statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation" as an
occupation that requires:

(A) theoretical and practical application of a body of highly specialized
knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United

States.

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following:
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Specialty occupation means an occupation which [(1)] requires theoretical and
practical application of a body of highly specialized knowledge in fields of human
endeavor including, but not limited to, architecture, engineering, mathematics,
physical sciences, social sciences, medicine and health, education, business
specialties, accounting, law, theology, and the arts, and which [(2)] requires the
attainment of a bachelor's degree or higher in a specific specialty, or its
equivalent, as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position
must also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties [is] so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the
statute as a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that
construction of language which takes into account the design of the statute as a whole is
preferred); see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489
U.S. 561 (1989); Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in
8 C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise
interpret this section as stating the necessary and sufficient conditions for meeting the definition
of specialty occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R.
§ 214.2(h)(4)(iii)(A) must therefore be read as providing supplemental criteria that must be met
in accordance with, and not as alternatives to, the statutory and regulatory definitions of specialty
occupation.

As such and consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R.
§ 214.2(h)(4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently interprets the
term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate
or higher degree, but one in a specific specialty that is directly related to the proffered position.
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See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree
requirement in a specific specialty" as "one that relates directly to the duties and responsibilities
of a particular position"). Applying this standard, USCIS regularly approves H-1B petitions for
qualified aliens who are to be employed as engineers, computer scientists, certified public
accountants, college professors, and other such occupations. These professions, for which
petitioners have regularly been able to establish a minimum entry requirement in the United
States of a baccalaureate or higher degree in a specific specialty or its equivalent directly related
to the duties and responsibilities of the particular position, fairly represent the types of specialty
occupations that Congress contemplated when it created the H-1B visa category.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply
rely on a position's title. The specific duties of the proffered position, combined with the nature
of the petitioning entity's business operations, are factors to be considered. USCIS must examine
the ultimate employment of the alien, and determine whether the position qualifies as a specialty
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the
title of the position nor an employer's self-imposed standards, but whether the position actually
requires the theoretical and practical application of a body of highly specialized knowledge, and
the attainment of a baccalaureate or higher degree in the specific specialty as the minimum for
entry into the occupation, as required by the Act.

Facts and Procedural History

In a letter submitted in support of the petition, the petitioner described itself as a "successful
retail establishment, known as " The petitioner stated that the position of business
operation manager is directly responsible for the following:

e To direct, promote, and coordinate the convenience store in a manner that will
optimize the cooperative's market share and savings, improve the cooperative's
efficiency;

e Help achieve the cooperative's mission and goals, and result in outstanding customer
service;

e Uphold all cooperative policies;

e Ensure that store facilities and equipment meet all federal, state, and OSHA
Regulations; and

e Develop and update a regular maintenance schedule for all store facilities and
equipment.

The petitioner stated that "[d]ue to the highly responsible and technical nature of this position,
the Business Operation Manager must possess an extensive knowledge and skill, obtained
through completion of at least a Bachelor's Degree in Business Administration or related field."
The petitioner provided the required certified Labor Condition Application (LCA) which
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indicates that the occupational classification for the position is "Business Operations Specialists,
All Other," SOC (ONET/OES) Code 13-1199.00, at a Level I (entry-level) wage.'

Upon review, the director requested further detail regarding the proposed position, among other
items, in an RFE. The director specifically requested that the petitioner submit a detailed
statement explaining the beneficiary's proposed duties and responsibilities, the percentage of
time devoted to each duty, the educational requirement to perform the duties, and how the
beneficiary's education relates to the proffered position.

The petitioner, in response, only provided documentation relating to the validity of the
organization. The petitioner did not provide any further information or evidence regarding the
duties of the proffered position.

Based upon the evidence of the record, the director determined that the proposed position did not
qualify for classification as a specialty occupation as defined in section 214(i)(1) of the Act.

On appeal, the petitioner asserts that the duties for a Business Operations Manager are complex
and specialized. The petitioner provided a printout from the website eHow updated January 30,
2011. The printout provides a job description for an operations manager.

Analysis

In this matter, the petitioner seeks the beneficiary's services as a business operations manager
SOC (ONET/OES) Code 13-1199.00, at a Level I (entry-level) wage for the specified period of
three years.

The petitioner initially failed to provide a detailed description of the duties the beneficiary would
actually perform as its business operations manager. The regulations indicate that the petitioner
shall submit additional evidence as the director, in his or her discretion, may deem necessary in
the adjudication of the petition. See 8 C.F.R. §§ 103.2(b)(8); 214.2(h)(9)(i). The purpose of the
request for evidence is to elicit further information that clarifies whether eligibility for the benefit
sought has been established, as of the time the petition is filed. See 8 C.F.R. § 103.2(b)(1), (8),
and (12). The failure to submit requested evidence that precludes a material line of inquiry shall
be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14).

Although the director did not deny the petition for failure to submit the requested evidence, the
director's denial was proper as the petitioner failed to establish the substantive nature of the work
to be performed by the beneficiary. Such failure precludes a finding that the proffered position
satisfies any criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A). It is the substantive nature of that work that
determines (1) the normal minimum educational requirement for the particular position, which is the
focus of criterion 1; (2) industry positions which are parallel to the proffered position and thus
appropriate for review for a common degree requirement, under the first alternate prong of criterion

' See DOL, Employment and Training Administration’s Prevailing Wage Determination Policy
Guidance, Nonagricultural Immigration Programs (Rev. November 2009), available on the Internet at
http://www.foreignlaborcert.doleta.gov/pdf/NPWHC_Guidance_Revised _11_2009.pdf.
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2; (3) the level of complexity or uniqueness of the proffered position, which is the focus of the
second alternate prong of criterion 2; (4) the factual justification for a petitioner normally requiring
a degree or its equivalent, when that is an issue under criterion 3; and (5) the degree of
specialization and complexity of the specific duties, which is the focus of criterion 4.

Moreover, the petitioner's acknowledgment that the individual in the proffered position may
perform the duties of the position with only a general purpose business administration degree is
tantamount to an admission that the proffered position is not in fact a specialty occupation.” As
such, even if the substantive nature of the work had been established, the instant petition could
not be approved for this additional reason.

On appeal, the petitioner's assertion that the duties of the position are complex and specialized is
not supported in the record. Going on record without supporting documentary evidence is not
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22
I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec.
190 (Reg. Comm' 1972)). The submission of a printout describing a generic "operations
manager" position does not inform as to the actual nature of the proffered position. The
petitioner's broad overview of the proposed duties of the proffered position does not convey
either the substantive nature of the specific matters upon which the beneficiary would focus or
the practical and theoretical level of knowledge that the beneficiary would need to apply to those
matters.

Accordingly, as the petitioner has not established that it has satisfied any of the criteria at
8 C.F.R. § 214.2(h)(4)(iii)(A), it cannot be found that the proffered position qualifies as a
specialty occupation. The appeal will be dismissed and the petition will remain denied for this
reason.

Regarding the second issue upon which the director denied the petition, absent a determination
that the proffered position is in fact a specialty occupation, there is no basis on which the director
could have determined whether the beneficiary is qualified or unqualified to perform the duties
of the claimed specialty occupation. USCIS is required to follow long-standing legal standards
and determine first, whether the proffered position qualifies as a specialty occupation, and
second, whether an alien beneficiary is qualified for the position at the time the nonimmigrant

* The claimed requirement of a degree in such majors as "Business Administration" for the proffered
position, without specialization, is inadequate to establish that the proposed position qualifies as a
specialty occupation. A petitioner must demonstrate that the proffered position requires a precise and
specific course of study that relates directly and closely to the position in question. Since there must be a
close correlation between the required specialized studies and the position, the requirement of a degree
with a generalized title, such as business administration, without further specification, does not establish
the position as a specialty occupation. Cf. Matter of Michael Hertz Associates, 19 1&N Dec. 558
(Comm'r 1988). As discussed supra, USCIS interprets the degree requirement at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is directly related to the proposed
position. Although a general-purpose bachelor's degree, such as a degree in business administration, may
be a legitimate prerequisite for a particular position, requiring such a degree, without more, will not
justify a finding that a particular position qualifies for classification as a specialty occupation. See Royal
Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007).
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visa petition is filed. Cf. Matter of Michael Hertz Assoc., 19 I1&N Dec. 558, 560 (Comm'r 1988)
("The facts of a beneficiary's background only come at issue after it is found that the position in
which the petitioner intends to employ him falls within [a specialty occupation]."). Therefore, in
this matter, the director's discussion of and determination regarding the beneficiary's eligibility to
perform the duties of the proffered position is withdrawn.

The director's decision will be affirmed and the petition will be denied for the above stated
reason. In visa petition proceedings, the burden of proving eligibility for the benefit sought
remains entirely with the petitioner. § 291 of the Act, 8 U.S.C. § 1361. Here, that burden has
not been met.

ORDER: The appeal is dismissed. The petition remains denied.



