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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is
-now on appeal before the Administrative Appeals Office (AAO). The appeal will be dlsmlssed
The petition will be demed

In the Petition for a Nonimmigrant Worker (Form 1-129), the petitioner describes itself as a
"clothing design manufacture & sales wholesale & retail" business with three employees. It
seeks to employ the beneficiary in what it designates as a part-time market research analyst
position and to classify her as a nonimmigrant worker in a specialty occupation pursuant to
section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 US.C. §
1101(a)(15)(H)(i)(b). The director denied the petition on the grounds that the petitioner failed to
establish that the proffered position qualifies for classification as a specialty occupation.

The record of proceeding before the AAO contains: (1) the Form 1-129 and supporting
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the
RFE; (4) the notice of decision; and (5) the Form I-290B and supporting materials. The AAO
reviewed the record in its entirety before issuing its decision. ‘

The issue before the AAO is whether the petitioner’s proffered position qualifies as a specialty
occupation. To meets its burden of proof in this regard, the petitioner must establish that the job
it is offering to the beneficiary meets the applicable statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 US.C. § 1184(i)(1), defines the term "specialty occupation” as an
occupation that requireS' ' ; ‘

(A) theoretlcal and practlcal appllcatlon of a body of highly spemallzed
knowledge and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or
its equivalent) as a minimum for entry into the occupation in the
United States..

-

The regulation at 8 C.F R.§ 214.2(h)(4)(ii) states, in pertinent part, the following:

Specialty occupation means an occupation which [(1)] requires theoretical and
practical application of a body of highly specialized knowledge in fields of
human endeavor including, but not limited to, architecture, engineering,
mathematics, physical sciences, social sciences, medicine and health,
education, business specialties, accounting, law, theology, and the arts, and
which [(2)] requires the attainment of a bachelor's degree or higher in a
specific specialty, or its equivalent, as a minimum for entry into the
occupation in the United States. :

‘Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed
position must also meet one of the following criteria: -

(1) A baccalaureate or higher degree or its equivalent is normally the
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minimum requirement for entry into the particular position;

2) The degree requirement is common to the industry in parallel positions

. among similar organizations or, in the alternative, an employer may

show that its particular position is so complex or unique that it can be
performed only by an individual with a degree;

3) The employer normally requires a degree. or its equivalent for the
position; or -

(4)  The nature of the specific duties [is] so specialized and complex that
knowledge requlred to perform the duties is usually associated w1th the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(111)(A) must logically be read together
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the
statute as a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that
construction of language which takes into account the design of the. statute as a whole is
preferred); see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489
U.S. 561 (1989); Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8
C.F.R. § 214.2(h)(4)(iii))(A) should logically be read as being necessary but not necessarily
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise
interpret this section as stating the necessary and sufficient conditions for meeting the definition
of specialty occupation would result in particular positions meeting a condition under 8 C.F.R. §
214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F.3d 384, 387 (Sth Cir. 2000). To .avoid this illogical and absurd result, 8 C.F.R. §
214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must
meet, supplementing the statutory and regulatory definitions of specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii}(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proffered position. See Royal Siam Corp.
V. Chertoﬁc 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific
specialty” as "one that relates directly to the duties and responsibilities of a particular position").

Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to
be employed as engineers, computer scientists, certified public accountants, college professors,
and other such occupations. These professions, for which petitioners have regularly been able to
establish a minimum entry requirement in the United States of a baccalaureate or higher degree
in a specific specialty or its equivalent directly related to the duties and responsibilities of the
particular position, fairly represent the types of specialty occupatrons that Congress contemplated
when it created the H-1B visa category. -

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply
rely on a position’s title. The specific duties of the proffered position, combined with the nature of
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the petitioning entity’s business operations, are factors to be considered. USCIS must examine the
‘ultimate employment of the alien, -and determine whether the positioni qualifies as a specialty
_ occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title
of the position nor an employer’s self-imposed standards, but whether the position actually requires
the theoretical and practical application of a body of highly specialized knowledge and the
attainment of a baccalaureate or higher degree in the specific specmlty as the mlmmum for entry
into the occupatlon as required by the Act.

In support of the Form I-129, the petitioner submitted the followmg, inter alia: (1) the
petitioner's support letter dated December 22, 2010; (2) a certified Labor Condition Application
(LCA); (3) copies of the beneficiary's foreign certificates of course completion and transcrlpts,
and (4) print-outs from the petitioner's Internet retail website.

In.its support letter, the petitioner stated that the proffered "position is responsible for providing
market research in order for [it] to better serve the needs of [its] clients and increase [its]
productivity and sales." The petitioner stated that the proffered position's duties include the
following;: :

*  Development of marketing and image strategies for domestic and international
projects; Perform market research to determine ways to increase profits, market
share and positive name association; Examine data to forecast market trends;
Prepare reports and graphics; Recommend changes in price, products and
operation based on market reports; Work with public relations in preparing
promotional correspondence and media campaigns based on market research
analysis; Assist in developing and implementing marketing strategies, methods
and procedures; Prepare market reports and analysis; Perform data collection
regarding competitors and analysis of price, sales and methods of marketing and
distribution; Present forecasts to management; Formulate recommendations,
policies and plans to aid in market interpretation; assist in developing wholesale
and website sales, social media, and contacts with distributors.

The petitioner also stated that the proffered posmon requires a "Bachelor [sic] Degree or
equ1valent in Business Administration or Marketmg

The director found the initial evidence insufficient to establish eligibility for the benefit sought,
and issued an RFE on March 29, 2011. The petitioner was asked to submit documentation to
establish that the proffered position qualifies for classification as a specwlty occupation. The
director outlined the specific evidence to be submitted.

On May 13, 2011, in respbnse to the director’s RFE, counsel for the petitioner submitted the
following documents: (1) a letter from counsel dated May 12, 2011; (2) a letter dated April 12,

2011, from Vice President of Marketing for » (3) a letter dated May
2, 2011, from , Assistant Corporate Secretary for =~ " (4) aletter
dated May 5, 2011, from , Treasurer of ) ;-(5) a letter dated
May 4, 2011, from , President of o ; and (6) print-outs from the

petitioner's Internet retail website.
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Counsel for the petitioner states that the beneficiary will perform the following duties in addmon
to the duties provided with the petition:'

Development of marketmg and image strategles for domestic and mternanonal
projects; 100%

Perform data collection regarding competitors and analysis of price, sales and
methods of marketing and distribution and perform market research to determine -
ways to increase profits, market share and positive name association by .
examining data to forecast market trends; 50%

Developing and 1mplement1ng marketing strategies, methods and procedures;
10%

Recommend changes in price, products and eperation based on market reports and
formulate recommendations, policies and plans to aid in market interpretation;
10%

Work with public relations in preparing promotional correspondence and media
campaigns based on market research analysis and assist in developing wholesale
and website sales, social media, and contacts with distributors; 10%

Present forecasts to management; 10%

The director denied the petition on November 21, 2011. Counsel for the petitioner submitted an
appeal of the denial of the H-1B petition. On appeal, counsel for the petitioner contends that the
proffered position qualifies for classification as a specialty occupation. With the appeal, the
petitioner and counsel submitted additional evidence.

As a preliminary matter, the petitioner's claim that a bachelor's degree in business administration
is a minimum requirement for entry into the proffered position is inadequate to establish that the
proposed position qualifies as a specialty occupation. A petitioner must demonstrate that the
proffered position requires a precise and specific course of study that relates directly to the
position in question. Since-there. must be a close correlation between the required specialized
studies and the position, the requirement of a degree with a generalized title, such as business
administration, without further specification, does not establish the position as a specialty
occupation. Cf. Matter of Michael Hertz Associates, 19 1&N Dec. 558 (Comm'r 1988).

To prove that a job requires the theoretical and praetical application of a body of highly
specialized knowledge as required by section 214(i)(1) of the Act, a petitioner must establish that
the position requires the attainment of a bachelor's or higher degree in a specialized field of study

! The total pei‘centage of time allocated to the following duties is 190%. It is unclear whether this was a

typographical error on the part of counsel with regard to the first duty listed. If not, it remains explained
how the beneficiary would devout 190% of her time to performing these duties.
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or its equivalent. As discussed supra, USCIS interprets the degree requ1rement at 8 C.FR. §
214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is directly related to the
proposed position. Although a general-purpose bachelor's degree, such as a degree in business
- administration, may be a legitimate prerequisite for a particular position, requiring such a degree,
without more, will not justify a finding that a particular position qualifies for cla351f1cat10n as a
specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007).2

- Again, the petitioner in this matter clalms that the giutles of the proffered position can be
* performed by an individual with only a general-purpose bachelor's degree, i.e., a bachelor's
degree in business administration. This assertion is tantamount to an admission that the
proffered position is not in fact a specialty occupation. The director's decision must therefore be
affirmed and the petition denied on this basis alone.

Nevertheless, for the purpose of performing a comprehensive analysis of whether the proffered
position qualifies as a specialty occupation, the AAO turns next to the criteria at'8 C.F.R. §
214.2(h)(4)(iii))(A)(Z) and (2): a baccalaureate or higher degree in a specific specialty or its
equivalent is normally the minimum requirement for entry into the particular position; and a
degree requirement in a specific specialty is common to the industry in parallel positions among
similar organizations or a particular position is so complex or unique that it can be performed

- only by an individual with a degree in a specific specialty. Factors considered by the AAO when
determining these criteria include: whether the Handbook, on which the AAO routinely relies
for the educational requirements of particular occupations, reports the industry requires a degree
in a specific specialty; whether the industry’s professional association has made a degree in a
specific specialty a minimum entry requirement; and whether letters or affidavits from firms or
individuals in the industry attest that such firms "routinely employ and recruit only degreed
individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

The AAO will first address the requirement under 8 C.F.R. § 214.2(h)(4)(iii)(A)(1): A
baccalaureate or higher degree or its equivalent is normally the minimum requirement for entry
into the particular position. The AAO recognizes the Handbook as an authoritative source on the

2 Specifically, the United States Court of Appeals for the First Circuit explained in Royal Siam that::

[t]he courts and the agency consistently have stated that, although a general-purpose
- bachelor's degree, such as a business administration degree, may be a legitimate
. prerequisite for a particular position, requiring such a degree, without more, will not

justify the granting of a petition for an H-1B specialty occupation visa. See, e.g., Tapis
Int'l v. INS, 94 F.Supp.2d 172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66;
cf. Matter of Michael Hertz Assocs., 19 1 & N Dec. 558, 560 (Comm'r 1988) (providing
frequently cited analysis in connection with a conceptually similar provision). This is as it
should be: elsewise, an employer could ensure the granting of a specialty occupation visa.
petition by the sxmple expedient of creatmg a generic (and essentially artificial) degree
requirement.

Id.
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duties and educational requirements of the wide variety of occupations that it addresses.” The
petitioner asserts in the LCA that the proffered position falls under the occupational category
"Market Research Analysts." The AAO reviewed the chapter of the Handbook (201_2-2013
edition) entitled "Market Research Analysts," including the sections regarding the typical duties
and requirements for this occupational category. The Handbook provides the following
description of the duties of a market research analyst: '

Market research analysts study market conditions in local, regional, or national
areas to examine potential sales of a product or service. They help companies
understand what products people want, who will buy them, and at what price.

Duties
Market research analysts typically do the following:

e Monitor and forecast marketing and sales trends

e Measure the effectiveness of marketing programs and strategies

e Devise and evaluate methods for collecting data, such as surveys,
questionnaires, or opinion polls

o Gather data about consumers, competitors, and market conditions

e Analyze data using statistical software

o Convert complex data and findings into understandable tables, graphs, and
written reports - ' 4

o Prepare reports and present results to clients or management

Market research analysts perform research and gather data to help a company
market its products or services. They gather data on consumer demographics,
preferences, needs, and buying habits. They collect data and information using a
variety of methods, such as interviews, questionnaires, focus groups, market
analysis surveys, public opinion polls, and literature reviews.

Analysts help determine a company’s position in the marketplace by researching
their competitors and analyzing their prices, sales, and marketing methods. Using
this information, they may determine potential markets, product demand, and
pricing. Their knowledge of the targeted consumer enables them to develop
advertising brochures and commercials, sales plans, and product promotions.

‘Market research analysts evaluate data using statistical techniques and software.
They must interpret what the data means for their client, and they may forecast
future trends. They often make charts, graphs, or other visual aids to present the
results of their research. ; B '

? The director's decision referred to the 2010-2011 edition of the Handbook. All of the AAO's references
are to the 2012-2013 edition of the Handbook, which may be accessed at the Internet site
http://www.bls.gov/oco/.
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Workers who design and conduct surveys are known as survey researchers. For
~ more information, see the profile on survey researchers. '

Some market research analysts may become professors or teachers. For more
information, see the profile on postsecondary teachers. As an instructor in a junior
or community college, a market research analyst may. need only a master's degree,
but a Ph D. is usually required to teach in a college or umversny

U.S. Dep’t of Labor Bureau of Labor Statistics, Occupatzonal Outlook Handbook, 2012-13 ed.,
"Market Research Analysts," http://www.bls.gov/ooh/Business-and- Fmancnal/Market research-.
analysts.htm#tab-2 (last visited Feb. 28 2013).

The Handbook however, does not state that a baccalaureate (or higher degree) in a specific
specialty, or its equivalent, is normally the minimum requirement for entry into this occupation.
The subchapter of the Handbook entitled "How to Become a Market Research Analysts" states
the following about this occupational category:

Market research analysts need strong math-and analytical skills. Most market
. research analysts need at least a bachelor’s degree, and top research positions
often require a master’s degree.

d Education '

Market research analysts typically need a bachelor’s degree in market research or
a related field. Many have degrees in fields such as statistics, math, or computer
science. Others have a background in business administration, one .of the social
sciences, or ‘communications. Courses in - statistics, reseéarch methods, and .
marketing are essential for these workers; courses in communications and social
sciences—such as economics, psychology, and sociology—are also important.

Many market research analyst jobs require a master’s degree. Several schools
offer graduate programs in marketing research, but many analysts complete
degrees in. other fields, such as statistics, marketing, or a Master of Business
Administration (MBA). A master’s degree is often required for leadershlp
positions or positions that perform more technical research.

U.S. Dep t of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed.,

"Market Research Analysts," http://www.bls.gov/ooh/Business-and-Financial/Market-research-
analysts.htm#tab-4 (last visited Feb. 28, 2013). In general, provided the specialties are closely
" related, e.g., chemistry and biochemistry, a minimum of a bachelor's or higher degree in more
than one specialty. is recognized as satisfying the "degree in the specific specialty" requirement
of section 214(i)(1)(B) of the Act. In such a case, the required "body of highly specialized
knowledge" would essentially be the same. Since there must.be a close correlation between the
required "body of highly specialized knowledge" and the position, however, a minimum entry
requirement of a degree in two disparate fields, such as philosophy and engineering, would not
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meet the statutory requirement that the degree be "in the specific specialty," unless the petitioner
establishes how each field is directly related to the duties and responsibilities of the particular
position such that:the required "body of highly specialized knowledge" is essentially an
‘amalgamation of these different specialties.* Section 214(i)(1)(B) of the Act (emphasis added).

Here, although the Handbook indicates that a bachelor's or higher degree is typically required, it
also indicates that baccalaureate degrees in various fields are acceptable for entry into the
occupation. In addition to recognizing degrees in disparate fields, i.e., social science -and
computer science as acceptable for entry into this field, the Handbook also states that "others
have a background in business administration." As noted .above, although a general-purpose
bachelor's degree, such as a degree in business, may be a legitimate prerequisite for a particular
position, requiring such a degree, without more, will not justify a finding that a particular
position qualifies for classification as a specialty occupation. See Royal Siam Corp. v. Chertoff,
484 F.3d at 147. Therefore, the Handbook's recognition that a general, non-specialty
"background" in business administration is sufficient for entry into the occupation strongly
suggests that a bachelor's degree in a specific specialty is not a normal, minimum entry
requirement for this occupation. Accordingly, as the Handbook indicates that working as a
market research analyst does not normally require at least a bachelor’s degree in a specific
specialty or its equivalent for entry into the occupation, it does not support the proffered position
as being a specialty occupation. Based upon the record of proceeding, the petitioner has failed to
establish eligibility under 8 C.F.R. § 214.2(h)(4)(iii)(A)(1).

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common
to the petitioner's mdustry in positions that are both: (1) parallel to the proffered position; and
(2) located in organizations that are 81m11ar to the petitioner.

As stated earlier, in determining whether there is such a common degree requirement, factors
often considered by USCIS include: whether the Handbook reports that the industry requires a
degree; whether the industry's professional association has made a degree a minimum entry
requirement; and whether letters or affidavits from firms or individuals in the industry attest that
such firms "routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36
F. Supp. 2d at 1165 (quoting Hird/Blaker Corp. v. Sava, 712 F..Supp. at 1102).

Here, and as already discussed, the petitioner has not established that its proffered position is one
for which the Handbook reports a standard, industry-wide requirement of at least a bachelor's
degree in a specific specialty or its equivalent. Also, there are no submissions from professional

* Whether read with the statutory "the" or the regulatory "a," both readings denote a singular "specialty."
Section 214(1)(1)(B) of the Act; 8 C.F.R. § 214.2(h)(4)(ii). Still, the AAO does not so narrowly interpret
- these provisions to exclude posrtrons from qualifying as specialty occupations if they permit, as a
minimum entry requirement, degrees in more than one closely related specialty. As just stated, this also
includes even seemingly disparate specialties provided the evidence of record establishes how each
acceptable, specific freld of study is dlrectly related to the dutres and responsibilities of the particular
position.
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~“associations, individuals, or similar firms in the petitioner's industry attesting that individuals
employed in positions parallel to the proffered position are routinely required to have a minimum
of a bachelor's degree in a specific specialty or its equivalent for*entry into those positions.
Furthermore and for the reasons discussed below, the petmoners reliance upon the job vacancy
advertisements it submitted is misplaced.

For the petitioner to estabhsh that an organization is similar, it must demonstrate that the
petitioner and the organization share the same general characteristics. Without such evidence,
documentation submitted by a petitioner is generally outside the scope of consideration for this
criterion, which encompasses only organizations that are similar to the -petitioner. When
“determining whether the petitioner and an organization share the same general characteristics,
such factors may include information regarding the nature or type of organization, and, when
pertinent, the particular scope of operations, as well as the level of revenue and staffing (to list
just a few elements that may be considered). It is not sufficient for the petitioner and counsel to
simply claim that an organization is similar and in the same industry without providing a
legitimate basis for and sufficient corroborating evidence to support such an assertion. As
. previously mentioned, going on record without supporting documentary evidence is not
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22
I&N Dec. 165 (citing Matter of Treasure Craft of California, 14 1&N Dec. 190).

In support of its assertion that the degree requirement is common to the petitioner's industry in
parallel positions among similar organizations, the petitioner submitted copies of eighteen
advertisements on appeal. Specnﬁcally, the petitioner submitted advertisements for the followmg
positions posted on the Internet:

1. Market Research Analyst for . Tequiring, mter alia, a "Master in

Marketing/Int'l Economic/Business Admin. or related field .
2. Market Research Analyst for i requmng, znter alia, a "Bachelors
degree";

3. Market Research Analyst for a "long term contract opportumty in the Montvale, NJ area"
requiring, inter alia, a "[b]achelors [sic] or advanced degree in business, mathematics, or
the sciences" and experience in the "Pharma Industry";

4. Market Research Analyst for . requiring, inter alia, a "BA/BS
degree"; g o :

5. Mobile & Wireless Market Research Analyst for requiring,
inter alia, a "BA/BS degree";

6. Market Research Analyst for requmng, inter alia, a "good degree
in Business, Marketing, Statistics or Mass Comm

7. Research Analyst for requmng, mter alia, a "[b]achelors [degree]"
that is "preferably in economics or busmess related field" (emphasis added);

8. Market Research Analyst [ for ' requiring, inter alia, a "BS Economics, Math, or
other applied Science, Engineering, Business Administration"; ,

9. Market Research Analyst for requiring, inter alia, a "[m]aster's degree in

Marketing, Business Administration or related field of study
10. Market Research Analyst for an unknown company requlrmg, inter alia, a "[b]Jachelor's
degree in Marketing or related business field"; :
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11. Analyst — Corporate Market Research for ' requiring, inter alia,
a "Bachelor's Degree"; : : ' '

12. Research Analyst for . requiring, inter alia, a "[b]achelor's degree . .
in one of the social sciences or business administration fields";

13. Market Research Analyst for requiring a "Bachelor's in Business
Administration or related with five years of progresswely responsxble experlence in
related field";

© 14. Market Research Analyst for requiring, inter alia, a. "BS/BA
degree"; _ b

15. Research Analyst for requiring, mter alia, a "[b]achelors 5w
preferably in economics or business related field";

16. Market Research Analyst I for requiring, inter alia, a-
"BS [degree in] Economics, Math, or other applied Science, Engineering, Business
Administration"; o

17. Market Research Analyst for requmng, inter alia, a "[b]achelor 's

degree and marketing/business degree or experlence and
18. Market Research Analyst for an unknown company requiring, inter alia, a "[b]achelor\\\ S
[sic] degree."
' |
The advertisem'ents provided, however, establish at best that a bachelor's degree is generally
required for most of the positions posted, but a bachelor's degree or the equivalent in a specific
specialty i is not.

- The AAO notes that' the petitioner did not provide any independent evidence of how
representative the job postings are of the particular advertising employer's recruiting history for
the type of job advertised. Furthermore, as the advertisements are only sollcltatlons for hire, they
‘are not evidence of the employer! s actual hiring practices. -

Upon_ review of the documents, the AAO finds that they do not establish that a minimum
requirement of a bachelor's degree in a specific specialty or its equivalent is common to the
petitioner's industry in similar organizations for parallel positions to the proffered position.

More specifically, the AAO notes that eight of the postings, i.e., posting numbers 2, 4, 5, 7, 11,
14, 15, and 18 listed above, state that a bachelor's dégree is required, but they do not indicate that
a bachelor's degree in a specific specialty that is-directly related to the occupation is required.
The AAO here reiterates that the degree requirement set by the statutory and regulatory
framework of the H-1B program is not just a bachelor’s or higher degree, but a bachelor's or
higher degree in a specific specialty or its equivalent. Furthermore, a preference for a candidate
with a bachelor's degree in a'specific specialty i is not a requirement that the individual have such
a degree to qualify for the posmon

Moreover, many of the postmgs do not appear to be for parallel posmons For instance, the thlrd
advertisement requires a candidate that has experience in the pharmaceutical industry. - - The
postings by require candidates to have one to two years of experience in real
estate research of a related business field. The seventeenth job posting requires a "[m]inimum of
2-4 years of experience performing research in Federal IT & Services market."
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Some of the postings require candidates to have many years of experience whereas the proffered
position is an entry level position for an employee who has only basic understanding of the
occupation, as indicated on the LCA where the petitioner designated the proffered position as a
Level I position. See Employment and Training Administration (ETA), Prevailing Wage
Determination Policy Guidance, Nonagricultural Immigration Programs (Rev. Nov. 2009)
(hereinafter referred to as Prevailing Wage Determination Policy Guidance),
http://www foreignlaborcert.doleta.gov/pdf/NPWHC_Guidance .Revised 11_2009.pdf (last-
- visited Feb. 28, 2013). Specifically, the tenth job posting states that the advertised position
requires "[s]even or more years of professional-level experience in market research or related
field, including all phases or market research process, statistical tools . . . ." Also, the fourteenth
and eighteenth job postings require three to five years of experience while the seventeenth job
posting requires a "[m]inimum of 2-4 years of experience performing research in Federal IT &
Services market." Thus, these advertised positions appear to be for more senior positions than
the proffered position, and the petitioner has not sufficiently established that the primary duties
and responsibilities of the advertised positions are parallel to the proffered position. :

It is also noted that the petitioner has submitted advertisements for organizations that do not
appear to be similar to the petitioner. For example, the job postings include positions with

. L. ) _ (a commercial real estate
ﬁrm) (the "largest control
valve manufacturer in the world' ) Without further information, the advertisements appear to be
for organizations that are not dissimilar to the petitioner, a three-employee “clothing design
manufacture & sales wholesale & retail” business, and the petitioner has not provided any
probative evidence to suggest otherwise. Furthermore, as noted above, the petitioner submitted
job postings for which little or no information regarding the employers is provided.
Consequently, the record is devoid of sufficient information regarding the advertising
organizations to conduct-a legitimate comparison of the organizations to the petitioner. The
petitioner and counsel failed to supplement the record of proceeding to establish that the
advertising organizations are similar- to it. That is, the petitioner has not provided any
information regarding Wthh aspects or - traits (if any) it shares with these advertising
organizations.

The AAO reviewed all of the advertisements submitted on appeal.  As the documentation does
not establish that the petitioner has met this prong of the regulations, further analysis regarding
the specific information contained in each of the job postings is not necessary. That is, not every
deficit of every job posting has been addressed. Notably, the advertisements do not establish that
a baccalaureate or higher degree requirement in a specific specialty, or its equivalent, is common
to the industry in parallel positions among similar organizations to the petltloner ?

> Although the size of the relevant study population is unknown, the petitioner fails to demonstrate what
statistically valid inferences, if any, can be drawn from these job advertisements with regard to
determining the common educational requirements for entry into parallel positions in similar
organizations. See generally Earl Babbie, The Practice of Social Research 186-228 (1995). Moreover,
given that there is no indication that the advertisements were randomly selected, the validity of any such
inferences could not be accurately determined even if the sampling unit were sufficiently large. See id. at

-
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The petitioner also has not satisfied- the second alternative prong of 8 CJF.R. §
214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree." The
petitioner and counsel claim that the duties of the proffered position are complex or unique.
However, the record does not demonstrate any complexity or unique nature of the proffered
position that distinguishes it from similar but non-degreed or non-specialty degreed employment
under the second prong of the criterion. A review of the record indicates that the petitioner has
failed to credibly demonstrate that the duties the beneficiary will be responsible for or-perform
ona day to-day basis entail such complexity or uniqueness as to constitute a position so complex
or unique that it can be performed only by a person with at least a bachelor s degree in a specific
specialty or its equivalent. .

Speciﬁcally, the petitioner failed to demonstrate how the duties described require the theoretical
and practical application of a body of highly specialized knowledge such that a bachelor's or
higher degree in a specific specialty or its equivalent is required to perform them. For instance,
the petitioner did not submit information relevant to a detailed course of study leading to a
specialty degree and did not establish how such a curriculum is necessary to perform the duties it
claims are so complex and unique. While a few related courses may be beneficial, or even
required, to perform certain duties of the proffered position, the petitioner has failed to
demonstrate how an established curriculum of such courses leading to a baccalaureate or higher
degree in a specific specialty, or its equlvalent is reqmred to perform the duties of the particular
position here proffered.

Therefore, the evidence of record does not establish that this position is significantly different
from other positions in the occupation such that it refutes the Handbook's information to the
effect that there is a spectrum of preferred social science coursework, not necessarily leading to a
degree in a specific specialty, acceptable for market research analyst positions. In other words,
the record lacks sufficiently detailed information to distinguish the proffered position as unique
from or more complex than market research analyst or other closely related positions that can be
performed by persons without at least a bachelor's degree in a specific specialty or its equivalent.
Consequently, as the petitioner fails to-demonstrate how the proffered position of market
research is so complex or unique relative to other positions in the occupation that do not require
at least a baccalaureate degree in .a. specific specialty or its equivalent for entry into the

7

195-196 (explaining that '.'[r]andom selection is the key to [the] process [of probability sampling]" and
that "random selection offers access to the body of probability theory, which provides the basis for
estimates of populatlon parameters and estlmates of error").

As such, even if the job announcements _suppOrted the finding that the position of market research analyst
for firms similar to and in the same industry as the petitioner required a bachelor's or higher degree in a
specific specialty or its equivalent, it cannot be found that such a limited number of postings that appear
to have been consciously selected could credibly refute the findings of the Handbook published by the
Bureau of Labor Statistics that such a posmon does not require at least a baccalaureate degree in a
specific specialty for entry into the occupation in the United States.
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occupation in the United States, it cannot be concluded that the petitioner has satisfied the second
- alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). -

Next, the record of proceeding does not establish a prior history of recruiting and hiring for the
proffered position only persons with at least a bachelor’s degree, or the equivalent, in a specific
specialty. . Therefore, the petitioner has not satisfied the third criterion of- 8 C.F.R.
§ 214.2(h)(4)(iii)(A).° o : ‘ | ‘

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A),
which is reserved for positions with specific. duties so specialized and complex that their
performance requires knowledge that is usually associated with the attainment of a baccalaureate
or higher degree in a ‘spéc_ific specialty. or its equivalent. Again, relative specialization and
complexity have not been sufficiently developed by the petitioner as an aspect of the proffered
position. In other words, the proposed duties have not been described with sufficient specificity
to show that they are more specialized and complex than market research analyst positions that
are not usually associated with a degree in a specific specialty. '

‘The petitioner has failed to establish that it has satisfied any of the criteria at 8 C.F.R. §
214.2(h)(4)(iii)(A) and, therefore, it cannot be found that the proffered position qualifies as a
specialty occupation. The appeal will be dismissed and the petition denied for this reason.

It is noted that counsel contends on appeal that the "duties and educational requirements of this
position are exactly the same regardless of whether an organization is large or small. In both
[large and small organizations], the Market Research Analyst performs the same tasks and is
required to have the same educational background." While the size of a petitioner's business is
normally not a factor in determining the nature of a proffered position, both size and
organizational structure are appropriately reviewed when a petitioner seeks to employ an H-1B
worker, as correctly noted by the director. The AAO notes that it is réasonable to assume that
the size of an employer’s business has or could have an impact on the duties of a particular
position. See EG Enterprises, Inc. d/bla Mexican Wholesale Grocery v. Department of
Homeland Security, 467 F. Supp. 728 (E.D. Mich. 2006). In matters where a petitioner's
business is relatively small, the AAO reviews the record for evidence that its operations, are,
nevertheless, of sufficient complexity to indicate that it would employ the beneficiary in a

® While a petitioner may believe or otherwise assert that a proffered position requires a degree, that

opinion alone without corroborating evidence cannot establish the position as a. specialty occupation.
Were USCIS limited solely to reviewing a petitioner's claimed self-imposed requirements, then any
individua] with a bachelor's degree could be brought to the United States to perform any occupation as
long as the employer artificially.created a token degree requirement, whereby all individuals employed in
a particular position possessed a baccalaureate or higher degree in the specific specialty or its equivalent.
- See Defensor v. Meissner, 201 F.3d at 387. In other words, if a petitioner's degree requirement is only
symbolic and the proffered position does not in fact require such a specialty degree or its equivalent to
perform its duties, the occupation would not meet the statutory or regulatory definition of a specialty
occupation. See § 214(i)(1) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defining the term "specialty
occupation"). _ ‘
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-position requiring a body: of highly specialized knowledge that may be obtained only through a

" baccalaureate degree or-higher in a specific specialty or its equivalent.

- Counsel also refers to other H-1B matters in which USCIS "determined that the position of

A}

~market research analyst proffered in those matters qualified as a specialty occupation. When any

person makes an application for a "visa or any other document required for entry, or makes an
application for admission [ . .. ] the burden of proof shall be upon such person to establish that
he is eligible" for such relief. 8 U.S.C. § 1361; see also Matter of Treasure Craft of Calzforma
14 1. & N. Dec. 190 (Reg. Comm'r 1972). Furthermore, any suggestion that USCIS must review
unpublished decisions and possibly request and review each case file relevant to those decisions,
while being impractical and inefficient, would also be tantamount to a shift in the evidentiary
burden in this proceeding from the petitioner to USCIS, which would be contrary to section 291
of the Act, 8 U.S.C. § 1361. Accordingly, neither the director nor the AAO was. requlred to
request and/or obtain a copy of the unpublished decrsrons cited by counsel.

If a petitioner wishes to have unpublished decisions considered by USCIS in its adjudication of a
petition, the petitioner is permitted to submit copies of such evidence that it either obtained itself
through its own legal research and/or received in response to a Freedom of Information Act
request filed in accordance with 6 C.F.R. Part 5. Otherwise, "[t]he non-existence or other
unavailability of required evidence creates a presumption of ineligibility." 8 C.F.R. §
103.2(b)(2)(i). In the instant case, the petitioner failed to submit copies of the unpublished

-~ decisions. . As the record of proceeding does not-contain any evidence of the unpublished

decisions, there were no underlying facts to be analyzed and, therefore, no prior, substantive
determinations could have been made to determine what facts, if any, were analogous to those in
this proceeding. While 8 C.F.R. § 103.3(c) provides that AAO precedent decisions are binding

‘on all USCIS employees in the administration of the Act, unpublished decisions are not similarly
- binding.

The AAO does not need to examine the issue of the beneficiary's qualifications, because the
petitioner has not provided sufficient evidence to demonstrate that the position is a specialty-
occupation. In other words, the beneficiary's credentials to perform a particular job are relevant
only when.the job is found to be a specialty occupation.

As discussed in this decision, the petitioner did not submit sufficient evidence regarding the
proffered position to determine whether it will require a baccalaureate or higher degree in a
specific specialty or its equivalent. Absent this determination that a baccalaureate or higher
degree in a specific specialty or its equivalent is required to perform the duties of the proffered
position, it also cannot be determined whether the beneficiary possesses that degree or its
equivalent. Therefore, the AAO need not and will not address the beneficiary's qualifications
further, except to. note that, in any event, the combined evaluation. of the beneficiary's education

~ and work experience submitted by the petitioner is insufficient to establish that the beneficiary

possesses the equivalent of a U.S. bachelor's degree in any specific specialty. Specifically, as the
claimed equivalency was based in part on experience, there is no evidence that the evaluator has
authority to grant college-level credit for training and/or experience in the specialty at an
accredited college or university which has a program for granting such credit based on an
individual's training and/or work experience and that the beneficiary also has recognition of
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expertise in the specialty through progressively responsible positions directly related to the
- specialty. See 8 C.F.R. § 214.2(h)(4)(iii)(C)(4) and (D)(1). As such, since evidence was not
presented that the beneficiary has at least a U.S. bachelor's degree in any specific specialty, or its
equivalent, the petition could not be approved even if eligibility for the benefit sought had been
- otherwise established. '

In visa petition proceedings, the burdex_i of proving eligibility for the benefit sought‘ remains
entirely with the petitioner. § 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been

" met.

ORDER: The apﬁeal is dismissed. The petition is denied.




