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DISCUSSION: The service center director deni~d the nonimmigrant visa petition. The matter is 
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. 
The petition will be denied. · 

The petitioner submitted a Petition for Nonimmigrant Worker (Form I-129) to the California 
Service Center on August 2, 2011. On the Forril I-129 visa petition, the petitioner qescribes itself as 
a packaging/POP manufacturing business 1 established in 1984, with 50 employees. In order to 
employ the beneficiary in what ·it designates as . a business analyst position, the petitioner seeks to 
classify him as a noniinmigrant worker m a specialty occupation pursuant to section 
101(a)(15)(H)(i)(b) of the Immigration and Nationality .Act (the Act), 8 U.S.C. 
§ 1101(a)(15)(H)(i)(b). 

The director denied the petition on May 8, 2012, finding that the petitioner failed to ·establish that the 
proffered position qualifies as a specialty occupation in accordance with the applicable statutory and 
regulatory provisions. Counsel for the petitioner filed a tl.mely appeal of the decision. . 

On appeal, counsel for the petitioner asserts that the director's basis for denial of the petition on the 
specialty occupation issue was erroneous. In .support of these assertions, the petitioner submitted a 
brief and additional evidence. 

The record of proceeding before the AAO contains: (1) the petitioner's Form I-129 and supporting 
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the director's notice of decision denying the petition; and (5) the petitioner's Form l-290B 
(Notice of Appeal) and supporting materials. The· AAO reviewed the record in its entirety before 
issuing its decision. -

For the reasons that will be discussed below, the AAO agrees ·with the dire.ctor's decision that the 
petitioner has not established eligibility for the benefit sought. Accordingly, the director's decision 
will not be disturbed.' The appeal will be dismissed, and the petition will be denied. 

For an H-1B petition to be granted, the petitioner must provide sufficient evidence to establish that 
it will employ the beneficiary in a specialty occupation position. To meet its burden of proof in this 
regard, the petitioner must establish that the employment it is offering to the beneficiary meets the 
applicable statutory and regulatory requirements. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines· the term "specialty occupation" as an 
occupation that requires: . 

· (A) theoretical -.and practical application of a body of highly specialized 
knowledge, and 1 

1 ~ a letter dated December 12, 201 i, the petitioner states that it has two product lines, consisting of (l) 
"Low margin brown paper b9xes for small manufacturers and distributors (food, furniture, garment, 
consumer supplies);" and (2) "High margin inovie displays and Point of Purchase marketing displays. These 
boxes are used for the movie business .... " . -
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(B) attainment of a bachelor's or higher degree in the.specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

The regulation at 8 C.P.R. § 214.2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which [(1)] requires theoretical and 
practical application of a body· of highly speCialized knowledge in fields of 
human endeavor including, but not limited to, architecture, engineering, 
mathematics, physical sciences, social sciences, medicine and health, education, 
business specialties, accounting, law, theology, and the arts, and which [(2)] 
requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry in~o the occupation in the United States. 

Pursuant to 8 C.P.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position 
must also meet one of the following criteria: 

-(1) A baccalaureate or higher degree or its· equivalent is norman y the 
minimum requirement for entry into the particular position; 

' I 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be 
performed only by an individual with a degree; 

( 3) The employer normally .requires a degree or its equivalent for the · 
position; or 

.r 

(4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform . the duties is usually associated with the 
attainment of a baccalaureate or higher degree. · 

As a threshold issue, it is noted that 8 C.P.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act and 8 C.P.R. § 214.2(h)(4)(ii). In other word~, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute 
as a whole. SeeK Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction 
of language which takes into account the design of the statute as a whole is preferred); see also 

. COlT Independence Joint, Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); 
Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.P.R. § 
214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to meet 
the statutory and regulatory definition of specialty occupation. To otherwise interpret this section as 
stating the necessary and sufficient conditions for meeting the definition of specialty occupation 
would result in particular positions meeting a condition under 8 C.P.R. § 214.2(h)(4)(iii)(A) but not 
the statutory or regulatory definition. See Defensor v. Meissner, 20(P.3d 384, 387 (5th Cir. 2000). · 
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To avoid this illogical and absurd result, 8 C.P.R. § 214~2(h)(4)(iii)(A) must therefore be read as 
stating additional requirements that a position must . meet, supplementing the statutory and 
regulatory definitions of specialty occupation. · 

Consonant with section 214(i)(l) of the Act and the regulation ~t 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that· is directly related to the proffered position. See Royal Siam Corp. v. 
Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a specific 
specialty" as "one that relates directly to the duties and responsibilities of a particular position"). 
Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be 
employed as engineers, computet scientists, certified public accountants, college professors, and 
other such occupations. These professions, for which petitioners have regularly been able to 
establish a minimum entry requirement in the United States of a baccalaureate or higher degree in a 
specific specialty or its equivalent directly related to the duties and responsibilities of the particular 
position, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-1B visa category. 

In this matter, the petitioner indicated in the Form 1-129 and supporting documentation that it seeks 
the beneficiary's services in a position that it designates as a business analyst to work on a full-time 
basis at a salary of $52,832 per year. · 

In a letter submhted with the petition, dated July 26, 2011, the petitioner provided a description of 
the duties for the proffered position, transcribed verbatim as follows: 

I. Responsible for Directing, Researching, and Analyzing Business .Operations: 

Level of Responsibility: Management 

Use managerial statistic to analyze probability and statistics of relevance to 
managerial decision making which helps to analyze systems or process problems and 
identify process that can perform more efficiently or more accurately including 
operation management as well as customer service quality controL 

a. Perform management analysis · ongoing sales performance evaluation using the 
internal business process and accounting data, data collected from customers and 
material suppliers (6% of time), and total cost ·reviews in order to achieve the 
highest degree of control over the cost and service quality from material 
suppliers ( 4% of time). · 

b. Perform cost analysis that breaks down the costs of the operation in the company 
· and reports on each factor separately .. Perform cost-benefit analysis by finding, 
quantifying, and adding all the positive (benefit) and negative (cost) fact~rs. It is 
useful for decision making because the analysis shows rather it is worthwhile to . 
make investment on resources, labors, [sic] and equipments [sic] (10% of time). 
Develop and implement budget plan based on firidings from cost analysis and 
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company's strategic objectives and action plan. Oversee the budget once 
implemented and ensure financial constrain[t]s and cost controls are in place and 
are properly carried out. Develop continuous cost saving (CCS) strategy for the 

. entire business through analyzing current direct or indirect costs (10% of time). 
c. Research and develop company strategic plan for company's operating 

· procedures in response to current economic situation based on market research 
fmdings and to attract business from new potential customer targets found from 
market research findings. Perform SWOT Analysis to collect data in and outof 
the company for the company's strengths, weaknesses, external opportunitie~. 
and threats. That involves interviews with employees and executives of the 
company, surveyfor customers, and research finding out the demand in different 
areas · in the U.S. Redefine . and recommend the mission, values, and vision 
statements. Facilitate ·executives and managers to create strategic objectives, 
specific objectives, and action steps for each function of the company including 
internal order processing, customer services, marketing and business. 
development, and logistics. (10% of time). Establish meaningful performance 
indicators to keep track of the ·progress toward goals. Create or modify existing 
marketing strategies to ensure for the most effective and efficient means of 
marketing in current economic environment based on the market research 
findings. Prepare and present the plan to corporate official for approval. Explain 
the research data to . executives. Assist the whole company to work on action 
steps toward company's goals. (10% of time). 

d. Collect clients' opinions and preferences by encouraging them to complete the 
survey (5% of time). Responsible to design the customer survey that effectively 
shows customer preferences and needs and information needed for the strategic 
planning and management process (5% .·of time). Share the findings from 
customer survey and give consultation to customer service personnel to meet and 
exceed company_ goals and objectives (5% of time). 

u. Market.Research and Marketing Implementation: 

Level of Responsibility: Management 

a. Research and analyze current market trends in the international packaging and 
POP industry and fmd out the company's potential target markets in the industry 
around the world through searching · online data (5% of time), reading trade 
journals (5% of time), customer survey mentioned above (percentage of time also 
mentioned above), and interviewing customers who filed complaints (5% of 
time). 

b. Perform U;S. market competition analysis and corresponding competing 
strategies to assess strengths and weaknesses of current and potential U.S. and 
international competitors. This analysis provides both an offensive and defensive 
strategic context through which to identify opportunities and threats that helps 
the SWOT analysis mentioned above. Competitive analysis involves in doing 
research through trade journal and industry information shown online in the 
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· industry's organizations to identify major U.S. and international market 
competitors and their competitive products (5% of time). - Revi~w and analyze 

· customer survey results and information gathered from trade journal and online 
to identify strengths and weaknesses of each competitive product from each 

·major competitor (5% of time). 
· c. Suggest the way and assist to develop new business opportunities by proactively 

communicating information of industry and competitive trends and sharing 
findings from the above mentioned analyses to management (5% of time). 
Establish customer's account development plan based on customers preference, 
and this plan is an action plan for customer service's furiction. Assist the 
customer service to go through the action steps (3% oftime). Assist to develop 
and maintain a supportive and positive attitude of all staff in the company by 
promoting company's mission, vision,' values, and objectives for each function 
and by guiding management . to share leadership responsibilities to team 
supervisors (2% of time). 

In addition, the petitioner claims . that "the pos1t1on requires at least a Bachelor's Degree in 
international business, business administration, or related field." The petitioner further claims that the 
beneficiary is · qualified for the position: "[The beneficiary] received his Bachelor of Science degree 
in International Business from _ [in California]." 

The petitioner also submitted an LCA in support of the instant H-1B petition. The AAO notes that 
the LCA designation for the proffered position corresponds to the occupational classification of 
"Management Analysts"- SOC (ONET/OES Code) 13-1111.00, at a Level I wage. 

Upon review of the . documentation, the director found · the evidence .. insufficient to establish 
eligibility for the benefit sought and issued a RFE on OCtober 18, 2011. The petitiQner was asked to 
submit probative evidence to establish that a specialty occupation position exists for the beneficiary. 
The director outlined the specific evidence to be submitted. 

On December 15, 2011, counsel for the petitioner responded to the RFE and submitted, inter alia, 
(1) five job listings; (2) a copy of a document introduced as the petitioner's internal memo to 
employees, dated July 1, 2011, regarding an opening for the proffered position; (3) a letter from the 
petitioner, dated December 12, 2011, describing the company's business; (4) a letter from the 
petitioner, dated December 12, 2011, stating that it has not hired a business analyst in the past; and 
(5) an official copy of the beneficiary's transcript for his Bachelor of Science degree in International 
Business from 

On May 8, 2012, the director denied the petitiOn. Although the .petitioner claimed that the 
beneficiary would serve in a specialty occupation, the director determined that the petitioner failed 
to establish how the beneficiary's i1Il11lediate duties would necessitate services at a level requiring 
the theoretical and practical application of at least a bachelor's degree level of a body ofhighly 
specialized knowledge in a specific specialty. 
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On appeal; counsel for the petitioner asserts that the director's basis for denial of the petition on the 
specialty occupation issue was erroneous . 

. The issue before theAAO is whether tlie petitioner has provided sufficient evidence to establish that 
it would employ the beneficiary in a specialty occupation position. The AAO agrees with the 
director and finds that the evidence of' rec.ord fails to establish that the position, as described is a 
special~y occupation. · 

. . . 
To make its determination whether the proffered position qualifies as a specialty occupation, the 
AAO turns to the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A). 

. \ 

The AAO ·will first review the record of proceeding in relation to the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(J), which requires that a baccalaureate or higher degree in a specific specialty 
orits equivalent is normally the minimum requirement for entry into the particular position that is 
the subject of the petition. 

On the Form 1-129, the petitioner stated that the beneficiary would be employed in a business 
analyst position. However, to determine whether ·a particularjob qualifies as a specialty occupation, 
USCIS does not simply rely on a posi~ion's title. As previously mentioned, the specific duties of 
the proffered position, combined with the nature of the petitioning entity; s business operations, are 
factors to be considered .. · US CIS must examine the ultimate employment of the alien, and determine 
whether the position qualifies as a specialty occupation. See generally D"ejensor v. Meissner, 
.201 F.3d 384. The critical element is not the. title of the position nor an employer's self-imposed 
standards, but whether the position actlially requires the theoretical and practical application of a 
body· of highly specialized knowledge; and the attainment of a baccalaureate or higher degree in a 
specific specialty as the minimum for entry into the occupation, as required by the Act. 

The AAO recognizes the U.S. Department of Labor's (DOL) Occupational Outlook Handbook 
(Handbook) as an authoritative source on the <;luties and educational requirements of the wide variety 
of occupations that it addresses.2 As previously discussed, the petitioner asserts in the LCA that the 
proffered position falls under the occupational category "Management Analysts." 

The AAO reviewed the chapter of the Handbook entitled "Management Analysts," including the 
sections regarding the typical duties and requirements for this occupational category3

. However, the 
Handbook does ·not indicate that normally the minimum requirement for entry into management 
analyst positions is at least a bachelor's degree in a specific specialty, or its equivalent. 

2 The Handbook, which is available in printed form, may also be ·accessed on the Internet at 
http:/iwww.bls.go~/ooh/. The AAO's references to the Handbook are to the 2012-2013 edition available 
online. · 

~For additional information regarding the occupational category "Management Analysts," see U.S. Dep't of 
Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., Management Analysts, 
available on the Internet at http://www.bls.gov/oohlbusiness-and-financiailmanagement-analysts.htm#tab-l 
(last visited January 31, 2013). 



(b)(6)
PageS 

The "Management Analysts" chapter of the 2012-2013 edition of the Handbook describes the duties 
of such positions as follows: 

Management analysts, ·often called management consultants, propose ways to 
improve an ·org~ization's efficiency. They advise managers on how to make 
organizations more profitable through reduced costs and increased revenues. 

Duties 
. . 

Management analysts typically do the following: 

• Gather and organize information abouLthe problem to be solved or the procedure to 
be improved 

• Interview personnel and conduct on-site observations to d~termine the methods, _ 
equipment, and personnel that will be needed 

• Analyze financial and other data, including revenue, -expenditure, and employment 
reports, including, sometimes, building and using-sophisticated mathematical models . 

• Develop solutions or alternative practices 
_ • Rec()mmend new systems, procedures, or organizational changes · 
• Make recommendations to management through presentations or written reports 
• · Confer with managers to ensure that the changes are working 

Although some management analysts work for the organization that they are 
analyzing, most work as consultants on a contractual basis. 

Whether they are self-employed or part of a large consulting company, the work of a 
management analyst may vary from project to project. Some projects require a team 
of consultants, each specializing in one area. In other projects, consultants work 
independently with the client organization's managers~ 

Management analysts often specialize in certain _ areas, _ such as inventory 
management or reorganizing corporate structures to eliminate duplicate and 
nonessential jobs. Some consultants specialize in a specific industry, such · as 
healthcare or telecommunications. In government, management analysts usually 
specialize by type of agency. 

' ' 

Organizations hire consultants to develop strategies for entering and remaining 
competitive m the electronic marketplace. ' 

Management analysts who work on contract may write proposals and bid for jobs. 
Typically, an organization that needs the help of a management analyst solicits 

· proposals from a number of consultants and consulting companies that specialize in 
the needed work. Those who want the work must then submit a proposal by the 
deadline that explains how they will do the work, who will do the work, why they 
are the best consultants to do the work, what the schedule will be, and how much it 
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will cost. The organization that needs the consultants then selects the proposal that 
best meets its needs and budget. 

. U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
Management Analysts, available · on the Internet at http://www.bls.gov/oohlbusiness-and­
fmancial/management-analysts~htm#tab-2 (last visited January 31, 2013). 

The subchapter of the Handbook entitled "How to Become a Management Analyst" states the 
following about this occupational category: 

Most management analysts have at least a bachelor's degree. The Certified 
Management Consultant (CMC) designation may improve job prospects. 

Education 

A bachelor's degree is the typical.entry-level requirement for management analysts. 
However, some employers prefer to hire candidates who have a master's degree in 
business administration (MBA). In 2010, 28 percent.of management analysts had a 
master's degree. 

Few colleges and universities offer formal programs ·in management consulting. 
However, manyfields of study provide a suitable education because of the range of 
areas that management analysts address. Common fields of study include business, 
management, accounting, marketing, economics, statistics, computer and · 
information science, and · engineeri11g. · 

Analysts also routinely attend conferences to stay up to date on current developments 
in their field. 

Certification 

The Institute of Management Consultants USA, Inc. (IMC USA) offers the Certified 
Management Consultant (CMC) designation to those who meet minimum levels of 
education and experience, submit client reviews, and pass an interview and exam 
covering the IMC USA's Code of Ethics. Management consultants with a CMC 
designation must be recertified every 3 years. Management analysts are not required 
to get certification, but it may give jobseekers a competitive advantage. 

Work Experience 

Many analysts enter the occupation with years of work experience. Organizations 
that specialize in certain fields try to hire candidates who have experience in those 
areas. Typical work · backgrounds include management, human resources, and 
information technology. 

Advancement 
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As consultants gain experience, they often take on more responsibility. At the senior 
level, consultants may supervise teams working on more complex projects ~d 
become more involved in seeking out new business. Those with exceptional skills 
may eventually become partners in their · consulting organization and focus on 
attracting new clients and bringing in revenue . . Senior consultants who leave their 
consulting company often move to senior management positions at non-consulting 
organizations. 

/d., Management Analysts, available on the Internet at http://www.bls.gov/oohlbusiness-and­
fmanciallmanagement-analysts.htm#tab-4 (last visited January3( 2013). 

When reviewing the Handbook, the AAO must note aga:in that the petitioner designated the 
prevailing wage for the proffered position as wa:ge for a Level I (entry level) position on the LCA.4 

This designation is indicative of a comparatively low, entry.:Jevel position relative to others within 
the oc~upation.5 That is, in accordance with the relevant DOL explanatory information on wage 

4 Wage levels should be determined only aft~r selecting the most relevant Occupational Information Network 
(O*NET) code classification. Then, a prevailing wage determination is made by selecting one of four wage 
levels for an occupation based on a comparison of the employer's job requirements to the occupational 
requirements, including tasks, knowledge, skills, and specific vocational preparation (education, training and 
experience) generally required for acceptable performance'in that occupation. 

Prevailing wage determinations start with a Level I (entry) and progress to a wage that is commensurate with 
that of a Level ll (qualified), Level ill (experienced), or Level IV (fully competent) after considering the job 
requirements, experience, education, special skills/other requirements and supervisory duties. Factors to be 
considered when determining the prevailing wage level. for a position include the complexity of the job 
duties, the level of judgment, the amount and level of supervision, and the level of understanding required to 
perform the job duties. DOL emphasizes that these guidelines should not be implemented in a mechanical 
fashion and that the wage level should be commensurate with the complexity of the tasks, independent 
judgment required, and amount of close supervision received . . 

./ 

See DOL, Employment and Training Administration's Prevailing Wage Determination Policy Guidance, 
Nonagricultural Immigration Programs · (Rev. Nov. 2009), available on the Internet at 
http://www .foreignlaborcert.9oleta.gov/pdf!l'olicy _N onag_Progs.pdf. 

5 The wage levels are defined in DOL's "Prevailing Wage Determination Policy Guidance." A Level I wage 
rate is describes as follows: 

Level I (entry) wage rates are assigned to job offers for beginning level employees who have 
only a basic understanding of the occupation: These employees perform routine tasks that 
require limited, if any, exercise of judgment. The tasks provide experience and 
familiarization with the employer'.'s methods, practices~ and programs. The employees may 
perform higher level work for training and developmental purposes. These employees work 
under close supervision and receive specific instructions on required t;:tsks and results 
expected. · Their work is closely monitored and reviewed for accuracy: Statements that the 

I . 

job offer is for a research fellow, a worker in training, or an internship are indicators that a 
Level I wage should be considered. 
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levels, this Level I wage rate is only appropriate for a position in which the beneficiary is only 
required to have a basic understanding of the occupation and would be expected to perform routine 
tasks that "require limited, if any, exercise of judgment. This wage rate also indicates that the 
beneficiary would be closely supervised; that his work would be closely monitored and reviewed 
for accuracy; and that he would receive specific instructions on required tasks and expected results. 
In. the instant case, this is further signified by the. fact that .the offered salary of $52,832 per year to 
the beneficiary is approximately $25,000 less per year than the 2010 median yearly wage of 
$78,160 for management analyst positions (as listed in the Handbook). 

The Handbook does Iiot support the assertion that at least a bachelor's degree in a specific specialty 
is normally the minimum requirement for entry into this occupation. While the Handbook indicates 
that a bachelor's degree is the typical entry-level requirement, the Handbook does not indicate that a 
degree in a specific specialty is normally the minimum requirement for entry into these positions. 
The Handbook reports that many fields of study provide a suitable educational path for these 
positions. The Handbook identifies common areas of study to include business, management, 
accounting, marketing, economics, statistics, computer and information science, and. engineering. 
In the brief on appeal, counsel for the petitioner asserts that these fields "are highly related and 
center around the field of business." However, counsel has not submitted any evidence to establish 
that the fields of business, management, accounting, marketing, economics, statistics, ·computer and 
information science, and engineering encompass a specific specialty., Without documentary 
evidence to support the claim, the assertions of counsel will not satisfy the petitioner's burden of 
proof. The unsupported assertions of coimsel do not constitute evidence. Matter of Pbaigbena, 19 
.I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of 
Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

In general, provided th~ specialties are closely related, e.g., chemistry and biochemistry, a minimum 
of a bachelor's or' higher degree in more than one specialty is recognized as satisfying the "degree in 
the specific specialty" requirement of section 214(i)(l)(B) of the Act. In such a case, the required 
"body of highly specialized knowledge" would. essentially be the same.· Since there must be a close 
correlation between the required "body of highly specialized knowledge" and the position, however, 
a minimum entry requirement of a degree in two disparate fields, such as marketing and computer 
information science, would not meet the statutory requirement that the degree be "in the specific 
specialty," unless the petitioner establishes how each field is directly related to the duties and 
responsibilities of the particular position such that the required body of highly specialized 
knowledge is essentially an amalgamation of these different specialties.6 . Section 214(i)(l)(B) of 
the Act (emphasis added). 

/d. 

6 Whether read with the statutory "the" or the regulatory "a," both readings denote a ·singular "specialty." 
Section 214(i)(l)(B) of the Act; 8 C.F.R. § 214.2(h)(4)(ii). Still, the AAO does not so narrowly interpret 
these provisions to exclude positions from qualifying as specialty occupations if they permit, as a minimum 
entry requirement, degrees in more. than one closely related specialty. Asjust stated, this also includes even 
seemingly disparate specialties· provided the evidence · of record establishes how each acceptable, specific 
field of study is directly related 'to .the duties and responsibilities of the particular position. 
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Furthermore, the Handbook indicates that a common field of study for this occupation is business 
and that some employers prefer to hire candidates who have an advanced degree in business 
administration. Although a general-purpo~e bachelor's degree, such as a degree in business 
administration, may be a legitimate prerequisite for a particular position, requiring such a degree, 
without more, will not justify a fmding that a particular position qualifies f~r classification as a 
specialty occupation~ See Royal Siam Corp. v. Chertoff, 484 F.3d at 147. Therefore, the 
Handbook's recognition that a general, non-specialty "background" in business administration is 
sufficient for entry into the occupation strongly suggests that a bachelor's degree in a specific 
specialty is not a normal, minimum entry requirement for this occupation. Accordingly, as · the 
Handbook indicates that working as a management analyst does not normally require at least a 
bachelor's degree in a specific specialty or its equivalent for entry into the occupation, it does not 
support the proffered position as being a specialty occupation. 

When, as here, the Handbook does not support the proposition that the proffered position satisfies 
this first criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), it is incumbent upon the petitioner to provide 
persuasive evidence that the proffered position otherwise satisfies the criterion, notwithstanding the 
absence of the Handbook's support on the issue. In such case, it is the petitioner's responsibility to 
provide probative evidence (e.g., documentation from other authoritative sources) . that supports a 
favorable finding with regard to· this criterion. · The regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides 
that "[a]n H-1B petition involving a specialty occupation shall be accompanied by [d]ocumentation 
... or any other n:!quired evidence sufficient to establish ... that the seniices the beneficiary is to 
perform are in a specialty occupation." Going on record without supporting documentary evidence 
is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 
22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 
190 (Reg. Comm. 1972)). 

The AAO notes that, on appeal, counsel for the petitioner cites to three decisions by the AAO from 
2004, 2006, and 2007, in support of the contention that a position can qualify as a specialty 
occupation "even though there is more than one academic major cited as a minimum requirement 
for entry into the field." When any person makes an application for a "visa ·or any other document 
required for entry, or makes an application for admission [ ... ] the burden of proof shall be upon 
such person to establish that he is eligible" for such relief. 8 U.S.C. § 1361; see also.Matter of 
Treasure_ Craft of California, 14 L & N. Dec. 190. Furthermore, any suggestion that USCIS must 
review unpublished decisions and possibly request and review each case file relevant to those 
decisions, while being impractical and inefficient, would also be tantamount to a shift in the 
evidentiary burden in this proceeding from the petitioner to USCIS, which would be contrary to 
section 291 of the Act, 8 U.S.C. § 1361. Accordingly, neither the director nor the AAO was 
required to request and/or obtain a copy of the unpublished deCisions cited by counsel. 

If a ·petitioner wishes to have unpublished decisions considered by USCIS in its adjudication of a 
petition, the petitioner is permitted to submit copies of such evidence th~t it either obtained itself 
through its own legal research and/or received .in response to a Freedom of Information Act request 
filed in accordance with 6 C.F.R. Part 5; Otherwise, ''[t]he non-existence or other unavailability of 
required evidence creates a presumption of ineligibility." 8 C.F.R. § 103.2(b)(2)(i). In the instant 
case, the petitioner failed to submit a copy of the unpublished decisions. As the record of 
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proceeding does not contain any evidence of the unpublished decisions, there were no underlying 
facts to be analyzed and, therefore, no pdor, substantive determinations could have been made to 
determine what facts, if any, were analogous to those in this prqceeding. While 8 C.F.R. § 103.3(c) 
provides that AAO precedent decisions are binding on all US CIS employees · in the administration 
of the Act, unpublished decisions are not similarly binding. · 

' 

Also, on appeal, counsel cites to Residential Fin. Corp. v. U.S. Citizenship & Immigration Services, 
839 F. Supp. 2d 985 (S.b. Ohio 2012), for the proposition that "'[the knowledge ·and not the title of 
the degree is what is important.] Diplomas rarely come bearing occupation-specific majors. What 
is required is an occupation that requires highly specialized knowledge and a prospective employee 
who .has attained the credentialing indicating possession of that knowledge.'". 

The AAO agrees with the aforementioned proposition that "[t]he knowledge and not the title of the 
degree is what is important." As previously discussed, in general, provided the specialties are 
closely related, e.g., chemistry and biochemistry •. a minimum of a bachelor's or higher degree in 
more than one specialty is recognized as satisfying the · "degree · in the specific specialty" 
requirement of section 214(i)(1)(B) of the Act. In such a case, the required "body of highly 
specialized knowledge" would essentially be the· same. · Since there must be a close correlation 
between the :required "body of highiy specialized knowledge" and the position, however, a 
minimum entry requirement of a degree in two disparate fields, such as philosophy and engineering, 
would not meet the statutory requirement that the degree be "in the specific specialty," unless the 
petitioner establishes how each field is . directly related to the duties and responsibilities of the 
particular position such that the required body of highly specialized knowledge is essentially an 
amalgamation of these different specialties. Section 214(i)(l)(B) (emphasis added). 

In any event, counsel has furnished no evidence to establish .that the facts of the instant petition are 
analogous to those in Residential Fin. Corp. v. U.S. Citizenship & Immigration Services} The 
AAO also notes that, in contrast to the broad precedential authority of the case law of a United 
States circuit . court, the AAO is not bound to follow the published decision of a United States 
district court in matters arising even within the same district. See Matter of K-S-, 20 I&N Dec. 715 
(BIA 1993). Although the reasoning underlying a district judge's decision will be given due 
consideration when it is properly before the AAO, the analysis does not have to be followed as a 
matter of law. /d. at 719. 

Upon review of the totality of the evidence in the entire record of proceeding, the AAO concludes 
that the · petitioner has not established that the proffered position ·falls under an occupational 
category for which the Handbook, or other authoritative source, indicates that a requirement for at 
least a bachelor's degree in a specific specialty, or its equivalent, is normally required for entry into 

7 It is noted that the district judge's decision in that case appears to have been based largely ·ori the many 
factual errors made by the service cen~er in its decision denying the petition. The AAO further notes that the 
service center director; s decision was not appealed to the AAO. Based on the district court's findings and 
description of the record, if that matter had first been appealed through the available administrative process, 
the AAO may very well have remanded the matter to the service center for a new decision for many of the 
same reasons articulated by the district court if these errors could not have been remedied by the AAO in its 
de novo review of the matter. ' 
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the occupation. Furthermore, the duties and require~ents of the proffered position as described in 
the record of proceeding do not indiCate that the partiCular position that is the subject of this petition 
is one for which a baccalaureate or higher degree in a specific specialty, or its equivalent, is 
normally the minimum requirement for entry. Thus, the petitioner failed to satisfy the first criterion 
of 8 C.F.R. § 214.2(h)(4)(iii)(A). 

Next, the AAO reviews the record regarding the first of the two alternative prongs of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(2). This first alternative prong calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to 
the petitioner's industry in positions that are both: · (1) parallel to the proffered position; ·and (2) 
located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often consider~d by 
USCIS include: whether the Handbook reports that' the industry requires · a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. 
Minn. 1999) (quoting Hird/Blaker Corp. ·v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. ·1989)). 

As previously discussed, the petitioner has not established that its proffered position is one. for 
which the Handbook, or other authoritative source, reports an industry-wide requirement of at least 
a bachelor's degree in a specific specialty, or its equivalent. Thus, the AAO incorporates by 
reference its previous discussion on the matter. The AAO notes that the record of proceeding does 
not contain any submissions ·from professional associations, individuals . or similar firms in the 
petitioner's industry attesting that a degr~ requirement is common to the industry for individuals 
employed in positions parallel to the proffered position. 

In its letter in response to the RFE, dated December 14, 2011, the petitioner and counsel submitted 
copies of five job vacancy announcements to support their assertion that the degree requirement is 
common to the petitioner's industry in parallel positions among similar organizations. 

In order for the petitioner to establish that another organization is similar, it must demonstrate that 
the petitioner and the organization share the same general characteristics. Here, the petitionerfailed 
to submit sufficient evidence demonstrating that any of the advertising companies are similar in size 
and scope to that of the petitioner, a packaging/POP manufacturing business with 50 employees.: It 
is noted that, on appeal, the petitioner submitted a printout from the Internet regarding one of the 
advertising companies, The information about · states that " has grown to over 
160 employees and ... lead[s] in U.S. LCD HDTV .sales." This information appears to indicate 
that sells consumer electronics · products such as HDTV products, HDTV accessories, LCD 
computer monitors, and other products. Contrary to counsel's assertions, this information does not 
appear to indicate that is a similar organization in the same industry as the petitioner or has a 
similar number of employees. Thus, the record is devoid of sufficient information regarding the 
five advertising companies to conduct a legitimate comparison of each of these firms to the 
petitioner. Without such evidence, job advertisements ·submitted by a petitioner are generally 
outside the scope of consideration for this criterion, which encompasses only organizations that are 
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similar to the petitioner. When determining whether the petitioner and another organization share 
the same general_ characteristics, information regarding the nature or type of organization, and, 
when pertinent, the particular scope of operations, as well as the level of revenue and staffing (to list 
just a few elements) may be considered. It is not sufficient for the petitioner to claim that the 
organizations are similar and in the same industry without providing a legitimate basis for such an 
assertion. Going on record without supporting documentary evidence is not sufficient for purposes 
of meeting the burden of proof in these proceedings. Matter of SoffiCi, 22 I&N Dec~ at 165 (citing 
Matter of Treasure Craft of California, 14 I&N Dec. 190). 

As previously mentioned, the petitioner and counsel submitted copies of five job vacancy 
advertisements. Three of the advertisements provided (for ) do not 
establish that a bachelor's degree .· or the equivalent in a specific specialty is required by the 
advertising employers. The advertisement for a "business process analyst" with 

., expresses a preference, -but not a requirement, as misstated by counsel, for a 
specialty degree, when it states "BA degree business or related fi~ld preferred." The advertisement 
for a "business analyst" with requires a "BS in Computer Science 
(or equivalent degree)." Thus, only one of the five advertisemertts indicates that a bachelor's degree 
in a specific specialty is a requirement for entry into the ·advertised position by the advertising 
employer. However, even if all of the job postings indicated that a bachelor's or' higher degree in a 
specific specialty, or its equivalent, were required, the petitioner fails to establish that the submitted . 
advertisements are relevant as the record does not indicate that the posted job advertisements are for 
parallel positions in similar oq~anizations in the same industry. · 

Furthermore, as the advertising entities include diverse businesses such as a consumer electronics 
products company; a diversified business spanning paper and packaging, precision machining, 
workplace environments, building products, and healthcai'e; a distributor of shipping, packaging, 
and industrial supplies; a designer, manufacturer and marketer of toys and family products; and 
what appears to be a business in the forest products/manufacturing ·industry, they cannot be found to 
be similar organizations to the petitioner in terms of the tyPe of business. Thus, for the reasons 
discussed above, the petitioner's reliance on the job vacancy advertisements is misplaced. As a 
result, the petitioner has not established that similar companies in the same industry routinely 
require at least a bachelor's degree in a specific specialty or its equivalent for parallel positions.8 

8 Further, although the size of the relevant study population is unknown, the petitioner fails to demonstrate 
what statistically valid inferences, if any, can be drawn from just five job advertisements with regard to 
determining the common educational requirements for entry into parallel positions in similar companies. See 
generally Earl Babbie, The Practice of Social Research 186-228 (1995); Moreover, given that there is no 
indication that the advertisements were randomly selected, the validity of any such inferences could not be 
accurately determined even if the sampling unit were sufficiently large. See id. at 195-196 (explaining that 
"[r]andom selection is the key to [the] process [of probability sampling]" and ~at "random selection offers 
access to the body of probability theory, which provides the basis for estimates of population parameters and 
estimates of error"). · · 

As such, even if the job · announcements supported the finding that the position · of business analyst at a 
packaging/POP manufacturing business required a bachelor's or higher degree in a specific specialty or its 
equivalent, it cannot be found that such a limited number of postings that appear to have' been consciously 
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Thus, based upon a complete review of the record, the AAO finds that the petitioner has not 
established that a requirement for at least a bachelor's degree in a specific specialty, or its 
equivalent, is conimon in the petitioner's industry for positions that are (1) parallel to the proffered 
position; and, (2) located in organizations similar to the petitioner. Thus, for the reasons discussed 
above, the petitioner has not satisfied the first alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO Will next consider the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2), 
· which is satisfied if the petitioner shows that its particular position is so complex or unique that it 
can be performed only by an individual with at least a bachelor's degree in a specific specialty, or its 
equivalent. · · 

In the instant case, the petitioner failed to suffiCiently develop relativ~ complexity or uniqueness as 
an aspect of the proffered · position of business . analyst. Specifically, the petitioner failed to 
demonstrate how the business analyst duties as described in this record of'proceeding comprise a 
position that requires the theoretical and practical application of such an educational ·level of a body 
of highly specialized kllowledge in a specific specialty that only a person with a bachelor's or higher 
degree in a specific specialty or its equivalent can perform it · 

While some of the courses,listed oil the copy of the beneficiary's transcript for the Bachelor of 
Science in Int~rnational Business degree from in California, may be 
beneficial in performing certain duties of a business analyst position, the petitioner has failed to 
demonstrate how an established curriculum of such courses leading to a baccalaureate (or higher) 

. degree in a specific specialty, or its equivalent, are required to perform the duties of the particular 
position here proffered. 

I 

-This is further· evidenced by the LCA submitted by the petitioner in support of the instant petitio~?. 
Again, the AAO incorporates by reference and reiterates its earlier discussion that the LCA 
indicates a wage level based upon the occupational classification "Management Analysts" at a Level 
I (entry level) wage. This designation is appropriate for positions for which the petitioner expects 

· the beneficiary to have a basic understanding of the occupation. That is, in accordance with the 
relevant DOL explanatory iriformation on wage levels, this wage rate indicates that the beneficiary 
is only required to have a basic understanding of the occupation; that he will be expected to perform 
routine tasks that require limited, if any, exercise of judgment; · that he will be closely supervised 
and his work closely monitored and reviewed for accuracy; and that he will receive specific· 
instructions on required tasks and expected results. 

By way of comparison, the AAO notes that a position classified at a Level IV (fully competent) 
position is designated by the DOL for employees who "use advanced skills and diversified 

· knowledge to solve unusual and complex problems." Thus, the wage level designated by the 
petitioner in the LCA for the proffered position is not consistent with claims that the position would 

selected could credibly refute the findings of the Handbook published by the Bureau of Labor Statistics that 
. such a position does not require at .least a baccalaureate degree in a specific specialty for entry into the 
occupation in the United States. · 
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entail any particularly complex or unique duties or that the position itself would be so complex or 
unique as to require the services of a person with at least a bachelor's degree in a specific specialty. 

' ' . 

The evidence of record does not establish that this position is significantly different from other 
business analyst positions such that it refutes 'the Handbook's information that there are various 
acceptable degrees for these positions, including a general-purpose degree such as business 
administration, for entry into the occupation. In other words, the record Jacks sufficiently detailed 
information to distinguish the proffered position as more complex or unique than positions that can 
be performed by persons without at least a · bachelor's degree in a specifiC specialty, o·r its 
equivalent. 

Consequently, as the petitioner fails to demonstrate how the proffered position of business analyst is 
more complex or unique than other business analyst positions that can be performed by a person 
without at least a baccalaureate degree in a specific specialty or its equivalent, the petitioner has not 
satisfied the second alternative prong of 8 C.F.R. § 214.2(h)(4).(iii)(A)(2). 
The third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A) entails ail employer demonstrating that it 
normally requires a bachelor's degree in a specific specialty, or the· equivalent, for the position. Of 
course, the AAO will necessarily review and consider whatever evidence the petitioner may have 
submitted with regard to its history of recruiting and hiring for the proffered position and with 
regard to the educational credentials of the persons who have held the proffered position. in the past. 

To merit approval of the petition under this criterion, the record must contain documentary evidence 
demonstrating that the petitioner has a history of requiring the degree or degree equivalency in its 
prior recruiting imd hiring for the position. Further, it should be noted that the record must establish 
that a petitioner's imposition of a degree requirement is not merely a matter of preference for high-
caliber candidates but is necessitated by the performance requfrements of the position. · 

I 

While a petitioner may believe or otherwise assert) that a proffered position requires a specific 
degree, that opinion alone without corroborating evidence cannot establish the position as a 
specialty occupation. Were USCIS limited solelyto reviewing a petitioner's claimed self-imposed 
requirements, then any individual with a bachelor's degree could be brought to the United States to 
perform any occupation as long as the petitioner artificially created a token degree requ.irement, 
whereby all individuals employed in a particular position .possessed a baccalaureate or higher 
degree in the specific specialty or its equivalent. See Defensor v. Meissner, 201 F.3d at 388. In 
other words, if a petitioner's stated degree-requirement is only designed to artificially meet the 
standards for an H-1 B visa and/or to underemploy an individual in a position for which he or she is 
overqualified and if the proffered position does J)Ot in . fact require such a specialty degree or its 
equivalent to perform its duties, the occupation would not meet the statutory_ or regulatory definition 
of a specialty occupation. See § 214(i)(1) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defining the term 
"specialty occupation"). · 

To satisfy this criterion, the evidence of ·record must show . that the specific performance 
requirements of the position gen~rated the recruiting and hiring history. A petitioner's perfunctory 
declaration of a particular educational requirement will not mask the fact that the position is not a 
specialty occupation. USCIS must examine the actual employment requirements, and, on the basis 
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· of that' examination, determine whether the position qualifies as a specialty occupation. ·· See 
generally Defensor v. Meissner, 201 F. 3d 384. In this pursuit, the critical element is not the title of 
the position, or the fact that an employer has routinely insisted on certain educational standards,. but 
whether performance of the position actually requires the theoretical and practical application of a 
body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in a 
specific specialty as the minimum for entry into the occupation as required by the Act. To interpret 
the regulations any other way would lead to absurd results: if USCIS were constrained to recognize 
a specialty occupation merely because the petitioner has an established practice of demanding 
certain educational requirerrtents for the proffered position - . and without consideration of how a 
beneficiary .is to be specifically employed - .then any alien with a bachelor's degree in a specific 
specialty could be brought into the United States to perform non-specialty occupations, so long as 

. the employer required all such employees to have baccalaureate or higher degrees. See id. at 388. 

As previously mentioned, in response to the RFE, the petitioner submitted a letter, dated December 
12, 2011, stating that it has not hired a business analyst in the past. Thus, the record of proceeding 
is devoid of any documentation that establishes a prior history, by the petitioner, of recruiting and 
hiring for the proffered position only persons with at least aJbachelor's qegree, or the· equivalent, in 
a specific specialty. 

Upon review of the record, the petitioner has not provided evidence to establish that it normally 
requires at least a bachelor's degree in a specific specialty, or its equivalent, fqr the proffered 
position. Therefore, the petitioner has not satisfied the third criterion of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A). 

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish that the nature 
of the specific duties is so specialized and complex that knowledge required to perforin the duties is 
usually associated with the attainment of a baccalaureate or higher degree in a specific specialty, or 
its equivalent. · 

Upon review of the record of the proceeding, the AAO notes that the petitioner has not provided 
sufficient evidence to satisfy this criterion of the regulations. The AAO acknowledges that the 
petitioner believes its proffered position involves specialized and complex duties. However, upon 
review of the record, there is insuffiCient evidence to establis~ that the duties of the business analyst 
position require the theoretical and practical application of at least ~ bachelor' s degree level of a 
body of highly specialized knowledge ,in a specific specialty. 

The AAO notes that the petitioner ·has not provided probative evidence to satisfy this criterion of the 
regulations. In the .instant case, relative specialization and complexity have not been sufficiently 
developed by the petitioner as an aspect of the proffered position. That is, the proposed duties have 
not been described · with sufficient specificity to establish. their nature as more specialized and 
complex than the nature of the duties of other _positions in the pertinent occupational category 
whose performance does ·not require the application of knowledge usually associated with 
attainment of at least a bachelor's degree in a specific specialty, or its equivalent. 
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In this regard, the AAO l:;lere incorporates into this analysis its earlier comments and findings with 
regard to the implication of the Level I wage-rate designation (the lowest of four possible wage­
levels) in the LCA. That is, the proffered position's Level I wage designation is indicative of a low, 

. entry-level position relative to others within the occupational category of "Management Analysts" 
· and hence one no~ likely distinguishable by relatively specialized and complex duties. As noted 
earlier, the DOL indicates that a Level I designation is appropriate for "beginning level employees 
who have only a basic understanding of the occupation." 

Also, the AAO does not find it credible than an entry-level business analyst would be, "directing ... 
business operations," as stated in the petitioner's letter, dated July 26, 2011. Doubt cast on any 
aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability. and 

. sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N 
Dec. 582, 591 (BIA 1988). 

The petitioner has submitted insufficient evidence to satisfy this criterion of the regulations. Thus, 
the petitioner has not established that the nature of the duties· of the proffered position is so 
specialized and complex that knowledge required to perform the duties is usually associated with 
the attainment of a baccalaureate or higher degree in: a specific specialty, or its equivalent. The 
AAO, therefore, concludes that th~ petitioner failed to satisfy tile criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(4). 

·For the reasons related in the preceding discussion, the petitioner has failed to establish that it has 
satisfied any of the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) and, therefore, it cannot be found that 
the proffered position qualifies as a specialty occupation. The appeal will be dismissed and the 
petition denied for this reason. · 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner .. § 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


