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ON BEHALF OF PETITIONER IN Tl:IE FORM 1-129 PROCEEPING: 

INSTRUCTIONS: 

Enclosed plea:se find the decision of the Administrative Appeals Office (AAO) in your case. This is a 
non~precedent decision. The AAO does not al).ilounce new consttuctiovs of law o.or ¢st.a,bli~h a.ge!lGY policy 
through non-preced~nt decisions. · 
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\ 
1... ' 

;: . . 



(b)(6)

NON-PRECEDENT DECISION 
Page2 

DISCUSSION: The serVice center d.irector deni~d. the noniln.pJ.igrant visa petition, and tbe matter 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be rejeCteq ~s 
improperly filed. · . . 

The petitioner filed a form 1-129 (Petition for a Nonimmigrant Worker) with the California Service 
Center on April 20, 2012. in the Form i-129 visa petition, the petitioner described itself as an IT 
consulling firm establish,~d in 2004:· In order to .employ the beneficiary in what it. designates as a 
programmer analyst posjtion, the petitioner seeks to classify h~r as a nonimmigrant wo*er ·in··a 
specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality 
Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

/ 

The director denied the petition on January 2, 2013, concluding that the petitioner failed to establish 
that the beneficiary is qualjfi~d to perfo1J.11 services in a specialty occupation. Counsel for the 
petitioner in the Form I-129 proceeding subsequently submitted a Forni I-290B (Notice of Appeal 
or Motion) on February 1, 2013. The matter is now before the AAO on appeal. The appeal will be 
rejected. 

As will be explained below, the appeal filed in this matter will be rejected because it was not signed 
by tbe petitioner or the attorney of record as established by a properly fil~d Form G-28. More 
specifically, the Form G--28 and Form I-2.90B. an~ not sign~d by th~ petitioning employer, bt1t. 
instead by an attorney purportedly on behalfof the petifioner.1 

. ·. . 

the regulation at 8 C.F.R. § 103.3(a)(2)(v) states the following: 

(A) Appeal filed by person or entity not entitled to file it-- (1) Rejection without 
refund of filing fee. An appeal filed by a person or entity not e11titled to file it 
must be r~je,ct~d as improperly filed. I:n s11ch a case, anY filing fee the. 
Service has accepted will not be refunded. 

The regulation at 8 C.F.R. § 103.3(a)(l)(iii) States, in pertinent part, the following: 

(B) Meaning of affected party. For purposes of this .section and §§ 103.4 and 
10.3.5 of this part, affected party (in addition to the Service) means the person· 
or entity with legal standing in a proceeding. It does not include the 
beneficiary of a vi.sa petition. An affected party may be represented by an 
attorney or representative in accordance with part 292 of this chapter. · 

1 The AAO COQducted a preliminary review and noted that when corn.par:ing the signlitures ill. tlle rec:;Orc,l of 
proceeding, the. signature on the Form G-28 is visibly different from signatures on other forms in the record. 
On August 6,. ?013, tbe AAO sent a Req1.1est for Evidefi~ (RFE) to. the petitioner and prior counseL The 
petitioner and prior counsel responded to the RFE on September 9, 2013, stating that the petitioner's 
repres~ntative had not personally signed the Form G-28. Rather, prior counsel signed the Form· d-28 as 
counsel and "for:' the petitioner. · 

\ 



(b)(6)

NON-PRECEDENT DECISION 
Page3 

The regulation at 8 C.P.R . . § 292.4(a) provides tbe following (emphasis added): 

An appearance must be filed oil the appropriate form as prescribed by PHS by the 
attorney or accredited representative appearing iil each case. The form must be 
properly completed and signed by the petitioner, applicant, or respondent to 
authorize tepte$~nta.tion in order for the appearance to be recognized by DHS . .•• 
When an appearance is ma.de by a person .acting in a representative capaCity, his ot 
her personal appearance or signature will COilstitute a representation that under the 
provisions of this chapter he or. she is authorized and qmtlifieq to appear as a 
representative as provided in 8 C.P.R. 103.2(a)(3) and 292.L Funhe.r proof of 
au.th.ority to act In a representative capacity may be requited. 

Ail attorney for a peUt.ioper may properly file an appeal on behalf of a petitioning entity under 
certain circutn.stances. Here the record of proceeding COiltains a Form Q .. 28 that was submitted with 
the appeal. However, the document does not establish that the C:lttoflleY represents the petitioner, 

, because it was not signed by the petitioner . .Instead, it was signed on behalf of the petW.onin.g entity 
by the · attorney who submitted the appeal? The regUlation at 8 C.F.R. § 103.3(a)(2)(v)(A)(2) 
provides the foUowjng with respect .to appeals submitted by attorneys without a proper Fortn G-28~ 

(i) General. If an appeal is filed by an attorney or representative without a 
properly .executed Notice of E.ntry of Appeamnce as Attorney . or 
Representative (Form G-28) entitling that person to file the appeal, the appeal 
is considered improperly filed. In: such a ca8e, any filing fee the Service has · 
accepted w1U not be refunded regardless of the action taken. 

Notably, the AAO sent prior co:unsel a fa.csilllile on September 11, 2013 and on October 9, 2013, 
notifying him that a proper! y. executed Form G-28, ~ignecl by .him and tlte <;opse:Qting affected party, 
must be submitted to the AAO within: fifteen (15) calendar · da,ys_. See 8 C.P.R. 
§ 10:3.3(a)(2)(v)(A)(2)(iii). However, prior counsel failed to· respond to these requests within, the 

2 The regulations do not permit any individual to sign for· another person except in llmited circulilsta,nces. 
More speCifically, the regu.l(ltJon at8 C.F.R. § 103,Z(a)(2) states the followin~: 

Signqtur~. All applic~ilt or petitioner must sign his or her benefit request. However, a parent 
or legal guardian may sign for a person who· is lesS than 14 years old. A legal gUardjail may 
sjgn for li mentlJ.llY incompetent person . . By signing the application or petition, the applicant 
0! petitioner, or parent or guardian certifies urider penalty Of perjury that the benefit reqlieSt, 
!!,11d t~,ll evidence ~ubroi~ted with it, either at the time of filing or thereafter, is -true and 
correct. Unless otherwise specified i.n this chapter, an acceptable signature on [a] benefit' 
request that is bejng filed with the USClS is one t,Mt js eitlwr ht~,ndwritten ()r, for l:>enefit 
requests filed electronically as permitted by the instructions to the form, In electronic format. 

There is 110 provision for proxy ~ignattnes, ·unless the person is less than 14 years old or mentally 
incompetent. ,/d. Here, there is no evidence in the record of proceeding to indicate that the petitioner's 
authorized official d~legated his signature authority under the exceptions permitted by the tegtliation. 
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allotted time period (or thereafter). The regulation at 8 C.F.R. § 103.2(a)(3) provides that where a 
notice of representation on a Form G-28 is "not properly Signed, the benefit request will be 
processed as if the notice had not beeli submitted."3 

· 

Tbe record does not con~ain a new,. properly exeC1lted foilJl 0-28 per~onally signed by both prior 
counsel and by an authorized official of the petitioning entity. Therefore, the·AAO concludes that 
the appeal was improperly filed and must be rejected pursuant to 8 C.F.R. § 103.3(a)(2)(v)(A)(l); 
which calls for rejection of an improperly filed appeal, where the person filing it is not entitled to do 
so.4 

ORDER: The appeal is rejected. 

3 Not only does the petitioner's signature on the Form G-28 authorize representationby an attorney or 
~J,CCredited representative in matters before USCIS, it serves as a consent to disclosure of infotr.natiort coveted 
under the Privacy Act of 1974. The Immigration and Naturalization Service (legacy INS) first implemented 
the requirement that a petitioner or applicant sign the Form 0~28 in the fin~J,l rule "Changes in Processing 
Procedures for Certain Applications and Petitions for Immigration Benefits" 59 Fed. Reg. 1455 (Jan. 11, 
1994). In response to several co1Il:ment~r.s who suggested that the. attomey neeci be tl:te onJY signatory o.h the 
Form d-28, the agency explained that other comiiJ.enters had properly noted that capture of the petitioner's 
signature on the For10 G-28 "would aqd.ress potenti~l Privacy Act concerns." Id at 1455. The agency 
emphasized that the "petitioner must sign the Form G-28 to definitively indicate to the Service that he or she 
has authorized the person to represent him or bet in the proceeding." /d. 

·
4 If the petitioner wishes to pursue H-lB classification for the beneficiary, it may file a new, prop¢rly 
executed Form I-129 accompanied by the required filing fee(s) and slJ.pporting evidence io accordance with 
the applicable statutory and regulatory provisions, for consideration by USCIS. 


