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DISCUSSION: The service center director denied the nonimmigrant visa petition. The petitioner
subniitted a combined motion to reopen and reconsider, which was dismissed. Subsequently, the
petitioner filed another combined motion to reopen and reconsider. The director again dismissed the
joint motion. The matter is now on appeal before the Administrative Appeals Office (MO) The
appeal will be dismissed. The petition will be denied.

- The petitioner submitted a Form 1-129 (Petition for a Nonimmigrant Worker) to the Vermont Service
Center on November 26, 2010. On the Form I-129 visa petition, the petltloner describes itself as a
medical practice established in 1974. In order to employ the beneficiary in what it designates as an
administrative support staff position, the petitioner seeks to classify the beneficiary as a nonimmigrant
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and
Nationality Act (the Act) 8US.C.§ 1101(a)(15)(H)(1)(b)

The drrector denied the petition on October 31, 2011, finding that the petitioner failed to estabhsh
“that the profféred position quahﬁes as a specialty occupation in accordance with the applicable
statutory and regulatory provisions. - On November 22, 2011, counsel for the petitioner submitted a
combined motion to reopen and reconsider. The director dismissed the joint motion. On March 28,
2012, counsel for the petitioner submitted another combined motion to reopen and reconsider, which the -
director dismissed. Subsequently, on January 3, 2013, the petitioner filed the instant appeal. On appeal,
“the petitioner asserts that the director’ s decision to deny the petition was erroneous, and contends that it
' satisfied all evidentiary requirements.

The record of proceeding before the AAO contains: (1) the petitioner's Form 1-129 and supporting
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the
RFE; (4) the director's decision dated October 31, 2011; (5) the first joint motion; (6) the director's
decision on the first joint motion; (7) the second joint motion; (8) the director’s decision on the
second joint motion; (9) the Form I-290B appeal and supporting documents; (10) the AAO's RFE
~ dated October 2, 2013; and (11) the response to the AAO's RFE. The AAO rev1ewed the record in
its entirety before issuing its decision.

For the reasons that will be discussed below, the AAQO agrees with the director that the petitioner has
fiot established eligibility for the benefit sought. Accordingly, the appeal will be dismissed.
Furthermore, the AAO notes there are several additional, independent grounds, not identified by the
director’s decision, that the AAO finds also preclude approval of this petition.

! The AAO issiied a Request for Evidence (RFE), asking the petitioner and counsel to submit a properly executed
Form G-28, Notice of Entry of Appearance as Attorney or Accredited Representative, and evidence
establishing counsel's authority to act in a representative capacity. In response, a Form G-28 was submitted,
‘but counsel failed to provide evidence that he is an attorney and a member of good standing of the bar of the
highest court in New York State (NYS). Counsel did not acknowledge or submit any evidence to address this
issue. Nevertheless the AAO contacted the NYS Office of Court Administration and verified counsel's
status.
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More specifically, the AAO notes that even if the petitioner were to overcome the basis for the
director's denial of the petmon (which it has not), it could not be found eligible for the benefit
sought. That is, upon review of the record, the AAO notes that in the mstant case, another issue, not
addressed by the director, precludes the approval of the H-1B petltlon As will be explained below,
the Form I-129 petition was not properly signed by the petitioner. Thus, the petitioner failed to
certify that it would be liable for the reasonable costs of return transportatlon if the beneficiary is
dismissed from its employment prior to the period of authorized stay.

The regulaticn at 8 C.F.R. § 103.2(a)(1) states, in pertinent part, the following:

Every benefit request or other document submitted to DHS must be executed and
filed in accordance with the form instructions, notwithstanding any provision of
8 CFR chapter 1 to the contrary, and such instructions are 1ncorp0rated into the -
regulauons requ1r1ng its submission. - /

The instructions for Form 1-129 state that the petition must be properly signed. The instructions
further indicate that a petition that is not properly signed will be rejected. Moreover; according to
the instructions, a petitioner that fails to completely fill out the form will not establish eligibility for
the benefit sought and the petition may be denied.

The regulation at 8 C.F.R. § 103.2(a)(2), which concerns the requirement of a signatire on
applications and petitions, states the following:

An applicant or petitioner must sign his or her benefit request. . . . By signing the
benefit request, the applicant or petitioner . . . certifies under penalty of perjury that
the benefit request, and all evidence submltted with it, either at the time of filing or
thereafter, is true and correct. Unless otherwise specified in this chapter, an
acceptable signature on a benefit request that is being filed with the USCIS [United
States Citizenship and Immigration Serv1ces] is one that is either handwritten or, for -
benefit requests filed electromcally as perm1tted by the instructions to the form, in
electronic format. :

Pursuant to 8 C.F.R. § 103.2(a)(7)(i) and (iii), a petition whlch is not properly 51gned shall be
rejected as improperly filed, and will not retain a ﬁlmg date.

The regulation at 8 C.F.R. § 103.2(b)(1) provides, in pertinent part, the following:

An applicant or petitioner must establish that he or she is eligible for the requested '
benefit at the time of filing the benefit ‘request and must continue to be eligible
through adjudication. Each benefit request must be properly completed and filed with
all,1n1t1_a1 evidence required by applicable regulations and other USCIS 1nstruct1ons

% The AAO conducts appellate review on a. de novo basis. See Soltane v. DOJ, 381 F.3d 143 145 (3d Cir.
2004).
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The petitioner bears the burden of establishing eligibility for the benefit sought. A petitioner must
establish that it is eligible for the requested benefit at the time of filing the petition. All required
petition forms must be properly completed and filed with any initial evidence required by applicable
regulations and the form instructions. See 8 C.F.R. § 103.2(b)(1).

In the instant case, the petitioner failed to comply with the s1gnature requirement. More specifically,
the Form I-129 (page 9) contains a signature block that is devoid of any signature from the
petitioning employer. ThlS section of the form reads as follows:

As an authorized official of the employer, I certify that the employer will be liable for

- the reasonable costs of return transportation of the alien abroad if the alien is
dismissed from employment by the employer before the end of the period of
authorlzed stay. - _

By failing to Slgll this signature block of the Form I- 129 the petitioner has failed to attest that it will
comply with § 214(c)(5) of the Act, which states the followmg

In the case of an ahen who is. p_rov1ded nommmlg‘rant status under section

101(a)(15)(H)(i)(b) or 101(a)(15)(H)(ii)(b) and who is dismissed from employment
~ by the employer before the end of the period of authorized admission, the employer

shall be liable for the reasonable costs of return transportation of the alien abroad.

The regulation at 8 CFR § 214.2(h)(4)(iii)(E) further states, in pertinent part, the following:

The employer will be liable for the reasonable costs of return transportation of the
alien abroad if the alien is dismissed from employment by the employer before the
end of the period of authorized admission pursuant to section 214(c)(5) of the
Act. ... Within the context of this paragraph the term "abroad" refers to the alien's
last place of foreign residence. This provision applies to any employer whose offer of
employment became the basis for an alien obtaining or continuing H-1B status. '

Thus, the petition has not been properly filed because. the petitioning employer did not sign the
signature block certifying that it would be liable for the reasonable costs of return transportatiOn if
the beneficiary is dismissed from its employment prior to the period of authorized stay. Pursuant to
8 C.F.R. § 103.2(a)(7)(i), an application or petition which is not properly signed shall be rejected as
improperly filed, and no receipt date can be assigned to an improperly filed petltlon While the
Service Center did not reject the petltlon the AAO is not controlled by service center decisions.
- Louisiaria Philharmonic Orchestra v. INS, 2000 WL 282785 at 3 (E.D. La.), aff’d, 248 F.3d 1139
(5th Cir. 2001), cert. denied, 534 U.S. 819 (2001) The AAO notes that the integrity of the
immigration process depends on the employer signing the official immigration forms. As prev1ously
mentioned, the AAO conducts appellate review on a de novo basis, and it was in the exercise of this
funiction that the AAQ identified this additional ground for dismissing the petition. -See Soltane v.
DOJ, 381 F.3d 145. Thus, for this reason as well, the petition may not be approved.
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The appeal must be dismissed, thus rendering " the remaining issues in this proceeding moot.
- Accordingly, the AAO does not need to examine the director's basis for denial of the petition.
However, the AAO will note that, in aiiy event it reviewed the record of proceeding and, based upon
that review, the AAO agrees with the director that the petitioner has not established ehg1b111ty for the
benefit sought. Accordingly, the director's decision will not be disturbed. The appeal will be
dismissed. The petition will be denied. -

In this matter, the petitioner stated in the Form I-129 that it seeks the beneficiary’s services as an
administrative support staff employe¢ to work on a full-time basis at a salary of $21,923.20 per year
($ 10.54 per hour).

A document entltled "Job Offer as Administrative Staff" provides the followmg job descnptlon of the
proffered posmon :

1. Supervise the receptionist and gather patient feedback.

2. Assists to continue work of staff on sick leave or vacation leave for business
continuity.

3. Preparation of [cJonsultation [l]etter. -
4. Supervise the patient chart retrieval and orderly safe k'eeping.

5. Remind patxents of their consultation appomtment by calling up patients at least 1
day ahead to confirm if they are coming on their appointed date.

6. Preparation of billing statements

7. Assists in ensuring supplies availability within the clinic by checkmg staff in charge
~ with inventory of supphes

8. Bookkeeping].]
9. To do other task that may be assigned.

The AAO observes that the petitioner did. not state that the proffered. position has any particular
academlc requlrements (or any other requn'ements) Thus, the petlttoner did not cla1m that the

and the attainment of a baccalaureate or hlgher degree ina spe01f1c spec1alty, or its equivalent, as the
minimum for entry into the occupation, as required by the Act :

In support of the Form I-129, the petitioner submitted the following documents:
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A copy of diploma and transcript showing that the beneficiary received a
Bachelor of Arts deeree with a major in Economics from
on March 22, 1983;

e A copy of Certification of Emplovment statirig that the beneficiary was
employed as an operations officer at .

o Certificates issued to the beneﬁciafy; and
e The beneficiary's resume.

The petitioner also submitted a Labor Condition Application (LCA) in support of the instant H-1B
petition. The AAO notes that the LCA designation for the proffered position corresponds to the
occupatlonal classification of "Office and Admlmstratlve Support Workers, All Other" — SOC
(ONET/OES Code) 43-9199.99, at a Level II (qualified).?

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and
* issued an RFE on March 18, 2011. The petitioner was asked to submit documentation to establish
that the proffered position is a specialty occupation position. The director outlined the specific
evidence to be submitted. The response to the director's RFE included the following documentation:

e A letter from the beneficiary, which included a revised description of the proffered
posmon along with the percentage of time to be spend on each duty.* In addition,

3 The "Prevailing Wage Determination Policy Guidance" issued by the U.S. Department of Labor (DOL)
provides a description of the wage levels. A Level II wage rate is described by DOL as follows:

Level I1 (qualified) wage rates are assigned to job offers for qualified employees who have
attained, either through education or experience, a good understanding of the occupation.
They pérform moderately complex tasks that require limited judgment. An indicator that the
job request warrants a wage determination at Level 1L would bé a reqmrement for years of

. Zones

See DOL, Emp't & Training Admin., Prevailing Wage Determination Polzcy Guidarice, Nonagric.
Immigration Programs (rev. Nov. 2009), available  at  http://www foreignlaborcert.
doleta.gov/pdf/NPWHC_Guidance Revised_11_2009.pdf.

‘ The AAO notes that an "affected party" means the person or entity with legal standing ifi a proceeding. 8
C.F.R. § 103.3(1)(iii)(B). It does not include the beneficiary of a visa petition. Id. Thus, this revised
description of the duties of the proffered position is not probative evidence as the information was provided
by the beneficiary, not the petitioner. The beneficiary's letter was not endorsed by the petitioner and the
record of proceeding does not indicate the source of the revised duties and responsibilities that the beneficiary
attributes to the proffered position. Without documentary evidence to support the claim, the assertions of the
beneficiary will not satisfy the petitioner's burden of proof.
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the beneficiary states that her "27 years of experience as [a] Bank Operations Officer
gives [her] the competency to perform the job of Administrative Support Staff."
Further, the beneﬁc1ary listed college courses that she has taken that she claims
qualify her for the position. '

e An organgqt_lonal chart, which lists the beneficiary in the proffered position.

Further, the chart indicates that the petitioner's business consists of the proprietor, an

- office manager, and four part-time employees (specifically, a secretary, manual
billing clerk, receptionist, and file clerk).

e An unaudlted report for the petitioner's business operations for the penod ending
December 31, 2010. ,

Although the petitioner claimed that the beneficiary will sérve in a specialty occupation, the director

determined that the petitioner failed to establish how the beneficiary's immediate duties would

necessitate services at a level requiring the theoretical and practical application of at least a

- bachelor’s degree level of a body of highly specialized knowledge in a spemflc specialty. The
d1rector den1ed the petition on October 31, 2011.

On November 22, 2011, eou_nsel for the pet1t10ner filed a combined motion to reopen and reconsider. 'In
a brief dated November 14, 2011, filed in support of the motion, the petitioner provided a revised
description of the proposed duties to establish "the complexity and uniqueness of each job description,"
and claimed that the position "requires a person who has completed college education in business or
equivalent." Further, the petitioner claimed that the proffered position qualifies as a spec1alty
v oecupation. On March 7, 2012, the director dismissed the joint motion. :

. On March 28 2012, counsel for the petitioner submitted another joint motion to reopen and reconsider.
On the Form I-290B, counsel for the petitioner stated the following:

The duties of this position involve a "specialty occupation." This is a private medical
clinic and requires duties that go beyond the ordinary office tasks of an Administrative
Assistant. These tasks require at least a baccalaureate degree. The doctor is often out of
the office performing surgery, on a business trip or professional conference. All data
from hospitals and laboratories must be communicated accurately and properly to
attending physician for proper diagnosis and medical care. This is a matter of life and
death for the patient. There is also the responsibility for insurance interrogations,
helping patients for insurance authorization. Also this position requires superv1sory
skills, managing [four] staff member and keepmg the clinic running efficiently.

) Further in the brief filed in support of the joint motion, the petitioner indicated that "consider[ing] that
the employer is a physician, he needs an Administrative ‘Assistant having qualifications beyond the
standard duties of the position." The petitioner asserted that the individual should be "an expert not
‘only in basic office and communications skills but also possess emotional maturity and sound judgment
on _daily challenges " "be able to work independently when left alone " "able to reply appropriately to
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insurance interrogations consequently helping patients avail of insurance authorization," and also stated
that supervisory skills is very important to "manage the [four] staff within the clinic." On Deoember 4,
2012, the dlrector dismissed the joint motion.

On January 2, 2_0113, the petitioner filed the instant appeal. The issue before the AAO is whether. the
petitioner has provided sufficient evidence to establish that it would employ the beneficiary.in a
specialty occupation position. The AAO will first discuss some findings that are material to this
decision’s application of the H-1B statutory and regulatory framework to the proffered position as

described in the record of proceedmg , :

When determining whether a position is a specialty occupation, the AAO must look at the nature of
the business offering the employment and the description of the specific duties of the position as it
relates to the particular employer. To ascertain the intent of a petitioner, USCIS looks to the Form
'1-129 and the documents filed in support of the petition. It is only in this manner that the agency can
- determine the exact position offered the location of employment, the proffered wage, et cetera.
Pursuant to 8 C.F.R. § 214.2(h)(9)(i), the director has the responsibility to consider all of the
evidence subinitted by a petitioner and such other evidence that he or she may independently require
to assist his or her adjudication. Further, the regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides that
"[a]n H-1B petition involving a specialty occupation shall be accompanied by [d]ocumentatlon

or any other required evidence sufficient to establish . . . that the services the beneficiary is to
perform are in a specialty occupation."

For H-1B approval, the petitioner must demonstrate a legitimate need for an employee exists and to
substantiate that it has H-1B caliber work for the beneficiary for the period of employment requested
in the petltlon It is incumbent upon the petitioner to demonstrate it has sufficient work to require
~ the services of a person with at least a bachelor’s degree in a specific sﬁemalty, or its equivaleiit, to

- petform duties at a level that requires the theoretical and practlcal application of at least a bachelor’s .
degree level of a body of highly specrallzed knowledge in a spec1f1c spec1alty for the period
specified in the petition.

The AAOQ finds that, as reflected in the descriptions of the position, the proffered position has been
described in terms of generalized and generic functions that fail to convey sufficient substantive
information to establish the relative complexity, uniqueness and/or specialization of the proffered
position or its duties. The overall responsibilities for the proffered position contain generalized
functions- without providing sufficient information regarding the particular work, and associated
educational requirements; into which the duties would manifest themselves in their day-to-day
performance within the petitionet’s business operations. The abstract level of information prov1ded '
about the proffered position and its constituent duties is exemplified by the petitioner's claim in its
November 14, 2011 that the beneficiary "[a]ssists in monitoring compliance of the company to
government regulations.”" However, the petrtloner fails to sufficiently define how this translates to
specific duties and responsibilities as the term "assists" does not delineate the actual ‘work the
~ beneficiary will perform. The petitioner does not explain the beneficiary's specific role

("assist[ing]") and how such work will be conducted and/or applied within the scope of the
petitioner's business operations and the proffered position. The petitioner also claims that the
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beneficiary will be responsible for "[p]repar[ing] consultation letters and confirm[ing] schedule of
the patient." The petitioner claims that the "consultation letter should contain patient history, illness
and finding" and be completed within 2 to 3 days.  Notably, the petmoner fails to demonstrate how
the performance of this duty, as described in the record, would require the attainment of a bachelor's
or higher degree in a specific specialty, or its equivalent.

“According to the petitioner, the beneficiary will be responsible for "supervis[ing] the receptionist in
~ ‘gathering patient feedback and orderly retrieval of patient charts." Upon review, the statements
~ regarding this task fail to establish a necessary correlation between any dimension of the proffered
position and a need for a particular level of education, or educational equivalency, in a body of
highly spemahzed knowledge in a spe01f1c specialty. The petitioner also assetts that the beneficiary
will be responsible for "[p]erform[mg] work of staff on sick leave or vacation leave [and]
[p]erform[lng] other tasks as assrgned " The petrtloner claims that the "[o]ther tasks to be assigned
is [sic] a very complex function." Another duty is to "ensure availability of office and medical
supplies within the clinic." The petitioner asserts that "one complex responsibility of this function is
the thorough knowledge of the procedure or requirement to accredit new reputable sources in case
existing sources cease to provide required purchase orders." It is not evident that these proposed
duties, as described in this record of proceeding and the position that they comprise, merit
recognition of the proffered position as a specialty occupation. To the extent that they are described
by the petitioner, the AAO finds, the proposed duties do not provrde a sufficient factual basis to
persuasively support the claim that the position’s actual work would require the theoretical and practical
\apphcatlon of any particular educational level of highly specialized knowledge in a specific specialty
directly related to the demands of the proffered position. : ,

The petitioner has failed to provide sufficient details regarding the nature and scope of the

- beneficiary’s employment or any substantive evidence regarding the actual work that the beneficiary

would perform to estabhsh ehgrbllrty for the benefit sought Wlthout a meanrngful job descnptron
E ‘posmon requires a spemalty occupatlon S level of knowledge in a specific specialty. The tasks as
.described: fail to communicate (1) the complexity, uniqueness and/or specialization of the tasks,
and/or (2) the correlation between that work and a need for a particular level education of highly
: spec1ahzed knowledge in a specific specialty.  The pet1t1oner s assertions with regard to the
position’s educational requirement are conclusory and unpersuasive, as they are not supported by the
job description or substantive evidence.

Moreover m the Form I-129 and supporting documentation filed in support of the Form I-129, the
petltloner did not specify academic requirements for the proffered position. However, in the letter
dated November 14, 2011 filed in support of the combined motion to reopen- and reconsider, the
‘petitioner claimed that the proffered position requires a person who has completed "college
~ education in business or equivalent." The AAO notes that the assertion that a degree in business is a
sufficient minimum requirement for entry into the proffered position is inadequate to establish that
the proposed position quahﬁes as.a specialty occupation. A petitioner must demonstrate that the
proffered posmon requires a precise and specific course of study that relates dlrectly and closely to
’,.the posrt1on in questlon Since there must bé a close correlation between the requlred specmhzed
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studies ahd the position, the requirement of a degree with a generalized title, such as business
administration, without further specification, does not establish the position as a specialty
occupation. Cf. Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Comm'r 1988).

To demonstrate that a job requireé the theoretical and practical application of a body of highly
specialized knowledge as required by section 214(i)(1) of the Act, a petitioner must establish that the
position requires the attainment of a bachelor's or higher degree in a specialized field of study or its

‘equivalefit. ~ As discussed supra, USCIS interprets the degree requirement at 8 C.F.R.

§ 214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is directly related to the proposed

* position. Althougha general-purpose bachelors degree, such as a degree, may be a legitimate

prerequisite for a particular position, requiring such a degree, without more, will not justify a finding
that a particular position qualifies for classrflcatlon as a specialty occupation. See Royal Siam Corp
v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007).

Again, the petitioner in this matter claims that the duties of the proffered position can be performed
by an individual with only a general-purpose bachelor's degree, i.e., a bachelor's degree in business.
This assertion is tantamount to an admission that the proffered position is not in fact a specialty
occupation. '

Further, upon review of the record of proceeding, the AAO notes -that there are numerous
inconsistencies and discrepancies in the petition'and supporting documents, which undermine the
petitioner’s credibility ‘with regard to the services the beneficiary will petform, as well as the actual
nature and requirements of the proffered position. When a petition includes numerous discrepancies,
those inconsistencies will raise serious concerns about the veracity of the petitioner's.assertions.

More specrflcally, the petrtroner submitted an LCA in support of the instant petition that designated
the proffered position under the occupatlonal category of "Office and Administrative Support
Workers, All Other" = SOC (ONET/OES) code 43-9199.00. The petitioner stated in the LCA that

the wage level for the proffered position was a Level II (qualified) position, with a prevailing wage

of $21,923 per year ($10.54 per hour). The LCA was certified on November 18, 2010 and signed by

~the petitioner on November 19, 2010.

> Specifically, the United States Court of Appeals for the First Circuit explained in Royal Siam that:

‘[tlhe courts and the agency consistently have stated that, although a general-purpose
bachelor's degree, such as a business administration degree, may be a legitimate prerequisite
for a particular position, requiring such a degree, without more, will not justify the granting
of a petition for an H-1B specialty occupation visa. See, e.g., Tapis Int'l v. INS, 94 F.Supp.2d
172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66; cf. Matter of Michael Hertz
Assocs., 19 1 & N Dec. 558, 560 (JComm'r] 1988) (provrdmg frequently ‘cited analysis in
connection with a conceptually similar provision). This is as it should be: elsewise, an
employer could ensure the granting of a specialty occupation visa petition by the simple
expedient of creating a generic (and essentially artificial) degree requirement..

Id.
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However, on appeal, the petitioner for the first time claims that "the responsibilities of the proffered
position in my medical practice show specific overlaps with those in two other O*NET categories,"
which are "11-9111.00-Medical Office Manager and 29-2071.00-Medical Coder." The petitioner
asserts that "the proffered position of administrative assistant in my practice includes five out of the ten
tasks listed by the BLS as the tasks carried out by a medical office manager." Further, the petitioner
claims that the proffered position is similar to the O*NET category of "Coder" under "Medical Records
and Information Technician," because "by supervising the two part-time medical coding clerks
employed in my office, the person in the proffered position is responsible for understandmg and
' unplementlng correct use of our Medical Records and Health Information technology

- The AAO notes that on appeal, a petitioner cannot offer a new position to the ‘beneficiary, or
materially change a position's title, its level of authority within the organizational hierarchy, or its
associated job responsibilities. The petitioner and counsel must establish that the position offered to
the beneficiary when the petition was filed merits classification as a specialty occupation position.
Matter of Michelin Tire Corp., 17 1&N Dec. 248, 249 (Reg. Comm'r 1978). If significant changes are
made to the initial request for approval, the petitioner must file a new petition rather than seek
approval of a petition that is not supported by the facts in the record. In this case, the petitioner, for
the first time on appeal, claims that the duties of the proffered position "overlap with those two other
O*NET categories," SOC (ONET/OES) code 11-9111.00-Medical and Health Services Managers
and SOC (ONET/OES) code 29-2071.00-Medical Records and Health Information Technicians.

Further, if the proffered position is a combination of occupation, as alleged, then the petitioner failed
to establish that it would pay the beneficiary an adequate salary for her work if the petition were
granted. That is, with respect to the LCA, the U.S. Department of Labor (DOL) provides clear
guidance for selecting the most relevant O*NET classification code. The "Prevailing Wage
Detetmination Policy Guidance" states the following:

In determining the nature of the job offer, the first order is to review thé requirements
of the employer’s job offer and determine the appropriate occupational classification.
The O*NET description that corresponds to the employer's job offer shall be used to
identify the appropriate occupational classification . . . . If the employer s job
opportunity has worker requirements described in .a combination of O*NET
occupations, the SWA should default directly to the relevant O*NET-SOC
occupational code for the highest paying occupation. For example, if the employer’s
job offer is for an engineer-pilot, the SWA shall use the education, skill and

- experience levels for the hlgher paying occupation when making the wage level
determination.

See DOL, Emp't & Trammg Admin., Prevailing Wage Determination Policy Guzdance Nonagric.
Immigration Programs (rev. Nov. 2009), available at
http://www.foreignlaborcert.doleta.gov/pdf/NPWHC_Guidance_Revised_11_2009.pdf.
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A search of the Foreign Labor Cértiﬁca’tnon Data Center Online Wage Library reveals that the
prevailing wage for "Medical Health Information Technicians" SOC (O*NET/OES) Code 29-2071

for at a Level II is $36,941. 6. Further, the prevailing wage for
"Medical and Health Services Managers" SOC (O*NET/OES) Code 11-9111 for a Level II position
for . is. $93,642.” Thus, if the petitioner believed its position was a

combination of occupations, then according to DOL guidance the petitioner should have chosen the
-relevant occupational code for the highest paying occupatlonal category, in this case "Medlcal and
Health Servwes Managers." ~

Under the H-1B program a petitioner must offer a beneficiary wages that are at least the actual wage
level paid by the petltloner to all other individuals with similar experience and qualifications for the
specific employment in question, or the prevailing wage level for the occupational classification in
the area of employment, whichever is greater, based on the best information available as of the time
of filing the application. See section 212(n)(1)(A) of the Act, 8 U.S.C. § 1182(n)(1)(A).

The petitioner's offered wage to the beneficiary of $21,923 per year ($10.54 per hour) is below the
prevailing wage for the occupational category "Medical and Health Services Managers" in the area
of intended employment. The Level II prevailing wage for the occupational category of "Medical
and Health Services Managers" in the area of intended employment was $93,642 per year at the time
the petitiOn was filed in this matter. The difference i in yearly wage would be over $71,701 per year.

The petmoner was required to provide, at the time of filing the H-1B petition, an LCA certified for
the correct occupational classification in order for it to be.found to correspond to the petition. To |
permit otherwise would result in a petitioner paying a wage lower than that required by section |
212(n)(1)(A) of the Act, by allowing that petitioner to simply submit an LCA for a different
occupational category at a lower prevailing wage than the one that it claims it is offering to the
beneficiary.. As such, the petitioner has failed to establish that it would pay an adequate salary for
the beneficiary's work, as required under the Act, if the petitiOn were granted, :

Moreover, the general requirements for filing 1mm1gratlon apphcatmns and petltlons are set forth at
8 C.F.R. §103.2(a)(1) as follows: : ‘

[E]very application, petitioner, appeal, motion, request, or other document submitted

% For mote information regarding the prevailing wage for Medical Records and Health Information

Technicians in see the All Industries Database for 7/2010 - 6/2011 _for Medical Records and
Health Information Technicians at the Foreign Labor Certification Data Center, Online Wage Library on the
Internet Cat http://www.flcdatacenter.com/OesQuickResults.aspx?code=29-

2071&area=35644&year=11&source=1 (visited November 18, 2013).

7 For more information regarding the prevallmg wage for Medical and Health Services Managers in
County, see the All Industries Database for 7/2010 - 6/2011 for Medical and Health Services Managers at the
Foreign Labor Certification - Data Center, Online Wage Library on the Internet at
. http://www.flcdatacenter. com/OesQulckResults aspx?code=11- 9111&area-.35644&year-1 1&source=1
(visited November 18, 2013).
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on the form prescribed by this chapter shall be executed and filed in accordance with
the instructions on the form, such instructions . . . being hereby incorporated into the -
particular section of the regulations requiring its submission. . . .

- The regulations require that before filing a Form 1-129 petition on behalf of an H-1B worker, a
petitioner obtain a certified LCA from DOL in the occupational specialty in which the H-1B worker
will be employed. See 8 C.F.R. §§ 214.2(h)(4)(i)(B) and 214.2(h)(4)(iii)(B)(1). The instructions
that accompany the Form I-129 also specify that an H-1B petitioner must document the filing of a
labor certification application with DOL when Submitting the Form 1-129.

As noted below, the regulation at 8 C.F.R. § 214. 2(h)(4)(1)(B)(2) spec1f1es that certification of an
LCA does not constitute a determination that an occupation is a specialty occupation:

Certification by ‘the Department of Labor of a labor condition application in an
occupational classification does not constitute a determination by that agency that the
occupation in question is a specialty occupation. The director shall determine if the
application involves a specialty occupation as defined in section 214(i)(1) of the Act.
The director shall also determine whether the partlcular alien for whom H-1B

 classification is sought qualifies to perform services in the specialty occupatlon as
prescribed in section 214(i)(2) of the Act.

While DOL is the agency that certifies LCA applications before they are submitted to USCIS, DOL
regulations note that the Department of Homeland Security (DHS) (i.e., its immigration benefits
‘branch, USCIS) is the department responsible for determining whether the content of an LCA filed
for a particular Form I-129 actually supports that petition. See 20 C.F.R. § 655. 705(b) which states,
. in pertlnent part (emphasis added):

For H-1B visas . . . DHS accepts the employer’s petition (DHS Form 1-129) with the
DOL certified LCA attached. In doing so, the DHS determines whether the petition is
supported by an LCA which corresponds with the petition, whether ‘the occupation
named in the [LCA] is a specialty occupation or whether the individual is a fashion
model of distinguished merit and ability, and whether the qualifications of the
nonimmigrant meet the statutory requirements of H-1B visa classification.

The regulation at 20 C.F.R. § 655.705(b) therefore requires that USCIS ensure that the LCA actually
supports the H-1B petmon filed on behalf of the beneficiary. In the instant case, the record does not
establish that, at the time of filing, the petitioner had obtained a certified LCA for the proper
occupational category and prevailing wage that applied at the time the petition was filed. Therefore,
the petitioner has failed to comply with the filing requirements at 8 C.F.R. §§214.2(h)(4)(1)(B)(2) by
providing a certified LCA that corresponds to the instant petltlon For this reason also, the petition
may not be approved.

Moreover, based upon a review of the record of proceeding, the AAO finds the wage level for the
proffered position questionable. More specifically, the record of proceeding contains discrepancies
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between what the petitioner claims about the level of responsibility and requirements inherent in the
proffered position set against the contrary level of responsibility and requirements conveyed by the
wage level indicated in the LCA submitted in support of petition. That is, the petitioner provided an
LCA in support of the instant petition that indicates the occupational classification for the position is
"Office and Administrative Support Workers, All Other" at a Level II (qualified) wage.

Wage levels should be determined only after selecting the most relevant Occupational Information
Network (O*NET) code classification. Then, a prevailing-wage determination is made by selecting
one of four wage levels for an occupation based on a comparison of the employer's job requirements
to the occupational requirements, including tasks, knowledge, skills, and specific vocational
preparation (educatlon training and experience) generally required for. acceptable performance in
_ that occupatlon It is important to note that prevailing wage determinations start with an entry level
wage (Level I) and progress to a wage that is commensurate with that of a Level II (qualified), Level
III (experienced), or Level IV (fully competent) after cons1denng the job requirements, experience,
education, special skills/other requirements and supervisory duties. Factors to be considered when
determining the prevailing wage level for a position include the complexity of the _]Ob duties, the
level of judgment, the amount and level of supervision, and the level of understanding requlred to
perform the job duties.” DOL emphasizes that these guidelines should not be implemented in a
mechanical fashion and that the wage level should be commensurate with the complexity of the
tasks, independent judgment required, and amount of close supervision received as indicated by the
job description.

As previously mentioned, the "Prevailing Wage Determination Policy Guidance" issued by DOL
prov.ide’sl a description of the wage levels. A Level II wage rate is described by DOL as folloWs:

Leve!_ 11 I (qualified) wage rates are a551g11ed to ]Ob offers for quallfled employees who
have attained, either through education or experience, a good understandmg of the
occupation. They perform moderately complex tasks that require lirhited judgment.
An indicator that 'the job request warrants a wage determination at Level II would be

+ a requirement for years of education and/or experlence that are generally required as
described in the O*NET J ob Zones.

® For addmonal mformatlon on wage levels, see DOL, Emp't & Training Admin., Prevazlzng Wage
Determination Policy Guidance, Nonagric. -Immigration Programs (rev. Nov. 2009) available at
http://www.foreignlaborcert.doleta.gov/pdf/NPWHC_Guidance_Revised_11_2009.pdf. f

® A point system is used to assess the complexity of the job and assign the wage level. Step 1 requires-a "1" to
represent the job's requirements. Step 2 addresses experience and must contain a "0" (for at or below the level
of experience and SVP range), a "1" (low end of experience and SVP), a "2" (high end), or "3" (greater than
range). Step 3 considers education required to perform the job duties, a "1" (more than the usual education by

" one category) or "2" (more than the usual education by more than one category). Step 4 accounts for Special
Skills requirements that indicate a higher level of complexity or decision-making with a "1"or a "2" entered as
appropriate. Finally, Step 5 addresses Supervisory Duties, with a "1" entered unless supervision is generally
required by the occupation. :
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See DOL, Emp't & Training Admin., Prevaih'ng Wage Determination Policy G’uidance, Nonagric.
Immigration Programs (rev. Nov. 2009), available at
http://www .foreignlaborcert.doleta. gov/pdf/NPWHC_Guidance _ Revised_11_2009.pdf.

In the instant case, the petitioner designated the proffered position as a Level II position. The AAO
observes that the designation of the proffered position as a Level II position is an indication that
beneficiary will be required to perform moderately complex tasks that require limited judgment.
However, throughout the record, the petitioner claims that "this particular position is so 'complex
~ and unique' and that the individual in the position must be able to lead and work independently."
For example, in the letter dated November 14, 2011, the petitioner states that the proffered position
\is "not a clerical job," but that "it has a unique role because she should be able to work
independently -and responsibly to provide guidance, operational support and overall coordination
within the clinic business activities." The petitioner further adds that the individual in the proffered
position "should be able to lead and drive the employees to identify cost savings, work within
budget and contribute to the increase in number of new pauents and continued satisfaction of current
patients," The petitioner also adds that the incumbent "should have the capability to upgrade the
‘current system of documentation to keep abreast to electronic record keeping and contnbute to the
envrronment [through] less use of paper."

~Moreover, in the letter dated March 26, 2012, the petitioner indicates that the individual serving in
the administrative support staff position "should be able to work independently when left alone
without having the need to frequently be grven directions on times the employer is on busmess trip,
conference or performing surgery." The petitioner states that "supervisory skills" are "very
important" and that the "hired personnel should have effective leadership skills to be able to manage
the 4 staffs [sic] within the clinic." The petitioner emphasizes that the individual "should be able to
decide and act quickly to keep the medical clinic running efficiently." Further, on the Form 1-290B
filed on January 3, 2013, the petitioner claims that "more than 50% of the tasks performed in the
administrative assistant position offered to the beneficiary call on high-level business and
intellectual skills, plus supervisory experience." The petitioner also stated that "such skills require at
least a four-year business-related bachelor's degree, and practical experience in understanding,
analyzmg and applying complex, detail- intensive private sector and governmental - regulatory
schemes."

In the appeal the petitioner claims’that "the requlrements for the proffered position exceeded those
for a generic administrative assistant position." According to the petitioner, the "proffered
-administrative assistant position in a medical practice like mine has high-level and specialized
demands that distinguish it from a generic 'administrative assistant' position." The petitioner
continues by stating that the "proffered administrative assistant position is NOT a generic or general
one." The petitioner adds that "[i]n the medical and health care context, and in the specific context
_of my high-volume practlce the position has dlfferent requirements."

- The AAO reviewed the record, and as previously noted, the designation of the proffered posrtron as
a Level I posmon indicates that the beneficiary is required to perform only moderately complex
tasks that require limited judgment. Notably, the petitioner's assertions that the duties require a
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s1gn1flcant level of responsibility and expertise, as well as the. pet1t1oners stated academic
requirement for the position, do not ap?ear to be reflected in the wage level chosen by the petitioner
on the LCA for the proffered position.'® The statements regarding the claimed level of complexity,
independent judgment and understanding required for the proffered position appear to be materially
- inconsistent with the certification of the LCA for a Level II position. This conflict undermines the
- overall credibility of the petition. The AAO finds that, fully considered in the context of the entire
record of proceedings, the petltloner failed to establish the nature of the proffered position and in
what capacity the beneficiary will actually be employed.

The AAO will now address the director's basis for denial of the petition, namely that the petitioner
failed to establish that it would employ the beneficiary in a specialty occupation position. For an
H-1B petition to be granted, the petitioner must provide sufficient evidence to establish that it will
employ the beneficiary in a specialty occupation position. To meet its burden of proof in this regard,
. the petitioner must establish that the employment it is offering to the beneﬁc1ary meets the
applicable statutory and regulatory requirements. : %

Section 2_14(i)(l) of the Act, 8 US.C. § 1184(i)(l); defines the term "specialty occupation” as an

(10 The wage levels are defined i in DOL's "Prevailing Wage Determmatlon Policy Guidance." DOL provxdes
the following descriptions for Level III and Level IV wage rates:

. Level Il (experienced) wage fates are assigned to JOb offers for expenenced employees who
have a sound understanding of the occupation and have attained, either thfough education or
experience, special skills or knowledge. They perform tasks that require exercrsmg Judgment
and may coordinate the activities of other staff. They may have supervisory authonty over
those staff. A requirement for years of experience or educational degrees that are at the higher
ranges indicated in the O*NET Job Zones would be indicators that a Level IIT wage should be
con51dered

Frequently, key words in the job title can be used as 1nd1cators that an employer s job offer i 1s
for an experienced worker. Words such as ‘lead’ (lead analyst), senior’ (seniof programmer),
‘head’ (head fiifse), ‘chief* (crew chief), or ‘journeyman’ (journeyman plumber) would be
indicators that a Level III wage should be considered.

Level IV (fully competent) wage rates are assigned to job offers for competent employees
who have sufficient experience in the occupation to plan and conduct work requiring
judgment and the independent evaluation, selection, modification, and application of standard
procedures and techniques. Such employees use advanced skills and diversified knowledge to
solve unusual and complex problems. These employees receive only technical guidance and
their work is reviewed only for application of sound judgment and effectiveness in meeting
the establishment’s procedures and expectations. They generally have management and/or
supervisory responsibilities. :

See DOL, Emp't & Training Admin., Prevailing Wage Determination Policy Guidance, Nonagric.
 Immigration ~ Programs (rev. Nov. . 2009), available at
~ http://www foreignlaborcert.doleta.gov/pdf/NPWHC_Guidance_Revised_11_2009.pdf. o
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occupation that requires:

(A) theoretical and practlcal application of a body of hlghly specialized
knowledge and

B) - attainment of a bachelors or higher degree in the specific specialty (or its
equ1valent) as a minimum for entry into the occupatlon in the United States.

. The regulation at 8'C.F .R. § 214.2(h)(4)(ii) states, in pertinent part, the following:

Specialty occupation means an occupation which [(1)] requites theoretical and
practical application of a body of highly specialized knowledge in fields of human -
~ endeavor ‘in¢luding, but not limited to, architecture, engineering, mathematics,
. physical sciences, social sciences, medicine and health, education, business
-~ specialties, -accounting, law, theology, and the arts, and which [(2)] requires the
. attainment of a bachelor's degree or higher in a spec1f1c specialty, or its equivalent, as
a minimum for entry into the occupation in the United States.

Pursuant to 8 C F.R. § 214. 2(h)(4)(111)(A), to quahfy asa spec1alty occupation; a proposed posrtlon must.
also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minirium
‘requirement for entry into the particular position; ‘

(2) The degree requirement is common to the mdustry in parallel posmons among

similar organizations or, in the alternative, an employer may show that its

~ particular position is so complex or unique that it can be performed only by an
1nd1v1dual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) ~ The nature of the specific duties [is] so specialized and complex that knowledge
.-, required to perform the duties is usually associated with the attainment of a -
‘ baccalaureate or hlgher degree.

_As a threshold issue, it is noted that 8 C.F.R. § 214. 2(h)(4)(111)(A) must logrcally be read together
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute
as a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction
. of language which takes into account the d_esign of the statute as a whole is preferred); see also COIT

Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-
F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A)
should logically be read as being necessary but not necessarlly sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section -as stating the
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- necessary and sufficient conditions for meeting the definition of specialty occupation would result in
particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or
regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this
~ illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as providing
supplemental criteria that must be met in accordance with, and not as alternatives to, the statutory
~ and regulatory definitions of specralty occupation.

As such and consonant: with section 214(i)(1) of the Act and the regulation at 8 C.F.R.
- §214, 2(h)(4)(11) U.S. Citizenship and Immigration Services (USCIS) consistently interprets the
term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or
higher degree, but one in a specific specialty that is drrectly related to the proffered position. See
Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requitement in

_ a specific specialty” as "one that relates directly to the duties and responsibilities of a particular

position"). Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens
‘who are to be employed as engineers, computer scientists, certified public accountants, college
professors, and other such occupations. These professions for which petitioners have regularly been
able to establish a minimum entry requirement in the United States of a baccalaureate or higher
degree in a specific specialty or its equivalent directly related to the duties and responsibilities of the
particular position, fairly represent the types of specialty occupations that Congress eon_templated
when it created the H-1B visa category. .

To determine whether a pameular job qualifies as a specialty occupation, USCIS does not simply
rely on a position’s title. The specific duties of the proffered position, combined with the nature of
the petitioning entity’s business operations, are factors to be considered. USCIS must examine the
ultimate employment of the alien, and determine whether the position qualifies as a specialty
‘occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title
- of the position nor an employer’s self-imposed standards, but whether the position actually requires
the theoretical and practical application of a body of highly specialized knowledge, and the
attainment of a baccalauréate or higher degree in the specrfrc spemalty as the minimum for entry into
the occupation; as required by the Act.
\

As previously discussed, based upon a complete review of the record of proceeding, the AAO finds
that the petitioner has failed to establish (1) the substantive nature and scope of the beneficiaiy’s
employment; (2) the- complexity, uniqueness and/or specialization of the tasks; and/or (3) the
correlation between that work and a need for a particular educational level of highly specialized
knowledge in a specific specialty. Consequently, these material conﬂlcts preclude a determination
that the petitioner's proffered position qualifies as a specialty occupatlon under the pertrnent
statutory and regulatory provisions.

- That is, the petrtloners failure to establish the substantive nature of the work to be performed by the
beneficiary precludes a finding that the proffered position is a specialty occupation under any
criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A), because it is the substantive nature of that work that
determines (1) the normal minimum educational requirement for entry into the particular position,
which is the focus of criterion 1; (2) industry positions which are parallel to the proffered position and
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thus “appropriate for review for a common degree requirement, under the first alternate prong of
criterion 2; (3) the level of complexity or uniqueness of the proffered position, which is the focus of the
second alternate prong of criterion 2; (4) the factual justification for a petitioner normally requiring a
degree or its equivalent, when that is an issue under criterion 3; and (5) the degree of specialization and
complexity of the specific duties, which is the focus of criterion 4. Thus, the petitioner has failed to
establish that the proffered position is a specialty occupation under the applicable provisions.

In this regard, the AAO here refers back to, and hereby incorporates by reference, its earlier analysis,
comments, and findings with regard to the discrepancies in the record, and the lack of evidence
Substantiating the duties and responsibilities of the posmon As described, the AAO finds, they do not
provide a sufficient factual basis to convey a persuasive basis to discern the substantive matters that
~ would engage the beneficiary in the actual performance of the proffered position for the entire three-
year period requested, such that they persuasrvely support any claim in the record of proceeding that the
work that they would generate would require the theoretical and practical application of any particular
educational level of highly specialized knowledge in a specific perfonnance specialty directly related to
the demands of the proffered position.

Accordingly, as the petitioner has not established that it has satisfied any of the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A), it cannot be found that the proffered position qualifies as a specialty
occupation. The a'ppeal will be dismissed and the petition denied for this reason.

Nevertheless assuming, arguendo, that the proffered duties as described in the record would in fact
be the duties to be performed by the beneficiary, the AAO will discuss them and the evidence of
record with regard to whether the proffered position as described would qualify as a specialty
occupation. To that end, the AAO turns to the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A).

The AAO will first review the record of proceeding in relation to the criterion at 8 C.F.R.
§ 214.2(h)(4)(iii)(A)(I), which requires that a baccalaureate or higher degree in a specific specialty,
or its equivalent, is normally the m_inimu_m requirement for entry into the particular pos’ition.

The AAO recognizes the Handbook as an authoritative source on the duties and ‘educational
‘ requirements of the wide variety of occupations that it addresses.'” As previously discussed, the
petitioner asserts in the LCA that the proffered pos1tlon falls under the occupational category "Office
and Administrative Support Workers, All Other." -

The AAO reviewed the Handbook regarding the occupational category "Office and Administrative
Support Workers, All Other." However, the Handbook does not provide a detailed narrative account
nor does it provide summary data for the occupational category "Office and Administrative Support
Workers, All Other." More specifically, the Handbook does not provide the typical duties and

responsibilities for this category. Further, the Handbook does not provide any information regarding

! The Handbook, which is available in printed form, may also be accessed on the Internet, at http://
www stats.bls.gov/oco/. The AAOQ's references to the Handbook are to the 2012 = 2013 edmon available
- online.
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the academic and/or professional requirements for these positions.

Th’e AAO notes there are 0(:cupational categories which are not covered in detail by the Hanidbook,
as well as occupatlons for which the Handbook does not provide any 1nformat10n The Handbook

i states the following about these occupatlons

Data for Occupations Not Covered in Detail

Employment for the hundreds of ‘occupations covered in detail in the Handbook
accounts for more than 121 million, or 85 percent of all, jobs in the economy. [The
Handbook] presents summary data on 162 additional occupations for which -
employment projections are prepared but detailed occupational information is not
developed. These occupations account for about 11 percent of all jobs. For each
occupation, the Occupational Information Network (O*NET) code, the occupational
definition, 2010 employment, the May 2010 median annual wage, the projected
employment change and growth rate from 2010 to 2020, and education and training
categories are presented. For guidelines on interpreting the descriptions of projected
employment change, refer to the section titled “Occupatlonal Information Included in
the OOH.”

Approximately 5 percent of all employment is not covered either in the detailed

occupational profiles or in the summary data given here. The 5 percent includes

categories such,as "all other managers," for which little meaningful information could
- be developed. o

Us, Dep t of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook 2012-13 ed., Data

Occupatlons Not Covered-m Detall htm (last visited November 18 2013)

Thus, the narrative of the Handbook indicates that there are over 160 occupatlons for which only
. brief summaries are presented. (That is, detailed occupational profiles for these 160+ occupations

. are not developed) The Handbook continues by stating that approx1mately five percent of all
" ‘employment is not covered either-in the detailed occupational profiles or in the summary data. The
Handbook suggests that for at least some of the occupations, little meanmgful information could be
developed. _
Accordingly, in certain instances, the Handbook is not determinative. When the Handbook does not
support the proposition that a proffered position is one that meets the statutory and regulatory
provisions of a specialty occupation, it is incumbent upon the petitioner to provide persuasive
evidence that the proffered position otherwise qualifies as a specialty occupation under this criterion,
notwithstanding the absence of the Handbook's support on the issue. In such case; it is' the
petitioner's responsibility to provide probative evidence (e.g., documentation from other
authoritative sources) that indicates whether the position in question qualifies as a specialty
‘occupation. Whenever more than one authoritative source exists, an adjudicator will consider all of
the evidence presented to determine whether a beneficiary qualifies to perform in a specialty
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occupatron Upon review of the record, the petitioner has failed to do so in the instant case. That i is,
- the petitioner has failed to submit probative evidence that normally the minimum requirement for
“positions falling under the occupational category "Office and Administrative Support Workers, All
Other" is at least a bachelor's degree ina specific specialty, or its equivalent.

In the mstant case, the petrtroner has not estabhshed that the proffered position falls under an
’ occupatronal category for which the Handbook, or other authoritative source, indicates that normally
the minimum requirement for entry is.at least a bachelor’s degree in a specific specialty, or its
' equrvalent Furthermore, the duties and requirements of the proffered position-as described in the
record of proceeding do not indicate that the position is one for which a baccalaureate or higher
degree ina specific specialty, or its equivalent, is. normally the minimum requirement for entry.

T hus the petrtroner failed to satisfy the first criterion at 8 C. F R. § 214, 2(h)(4)(111)(A)

Next the AAO wrll review the record of proceedrng regardmg the first of the two alternative prongs
of 8 C. F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a
requirement of a bachelor's or higher degree in a specrfrc specialty, or its equivalerit, is common. to
the petitioner's industry in positions that are both: . (1) parallel to the proffered position; and (2)

located in organrzatrons that are srmrlar to the petitioner.

In determrnrng whether there is such a common degree requirement, factors often consrdered by
© USCIS include: whether the Handbook reports that the mdustry requires a degree; whether the
industry's professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ
and recruit only degreed individuals." See Shanti; Inc. v. Reno, 36 F. Supp.-2d 1151, 1165 (D. Mrnn
1999) (quotrng Hird/Blaker Corp v. Sava, 712 F. Supp. 1095, 1102 (S.D:N.Y. 1989)).

Here and as already discussed, the petitioner has not estabhshed that its proffered position is one for
which the Handbook, or other authoritative source, reports an industry-wide requirement of at least a
bachelor's degree in a specific specialty, or its equivalent. Thus, the AAQ incorporates by reference
the previous discussion on the matter. The record does not contain any letters from the mdustry s
professional association, 1ndrcatrng that it has made a degree a minimum entry requirement. Further,
the petitioner did not provide letters or affidavits from firms or individuals in. the 1ndustry as
« evrdenoe to establish eligibility under this criterion of the regulations.

.Thus', . ba’sjed u'pon a c‘om‘plete review of the record, the petitioner has not established that a
requirément of a bachelor's or higher degree in a specific specialty, or its equivalent, is common to
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and (2)
located in organizations that are similar to the petitioner. For the reasons discussed above, the
: petrtroner has not satisfied the frrst alternative prong of 8 C.F.R. § 214. 2(h)(4)(rn)(A)(2)

The AAO will next consrder the second alternative prong of 8 C.F.R. § 214. 2(h)(4)(111)(A)(2) whrch
- is satisfied if the petitioner shows that its particular position is so oomplex or unique that it can be
* performed only by an individual with at least a bachelor's degree in a specrfrc specialty, or its
~ equivalent.
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- The AAO acknowledges that the petitioner and its counsel may believe that the proffered position is
~so complex and/or unique that it can be performed only by an individual with at least a bachelor's
* degree.  In support of this assertion, the petitioner provided documentation. in support of this
'assertion, including information regarding the prOffered position; an organizational chart; and a
financial report dated December 20, 2010. Upon review of the record of proceeding, the AAO finds,
however, that the petitioner has failed to sufficiently develop relative complexity or uniqueness as an

aspect of the proffered position. That is, the AAO reviewed the record in its entirety and finds that
the petitioner has not provided sufficient documentation to support a claim that its particular position
is so complex or unique that it can only be performed by an individual with a baccalaureate or higher -
degree in-a specific specialty, or its equivalent. . Further, the AAO hereby incofporates into this
analysis the earlier comments and findings regarding the information and evidence provided with
regard to the proposed duties and requirements and the position that they are said to comprise. As.
reflected in those earlier comments and findings, the petitioner has not developed or established
complexity or uniqueness as attributes of the proffered position that would require the services of.a
person thh at least a bachelor’s degree ina spec1ﬁc specialty, or its equivalent.

In the mstant case, the petitioner falled to sufficiently develop relatxve complex1ty Or uniqueness as
an aspect of the proffered position. Specifically, the petitioner failed to demonstrate how the duties
described require the theoretical and practical application of a body of highly spec1a11zed knowledge
such that a bachelor's or higher degree in a specific specialty, or its equivalent, is required to perform -
“themn. - Although the beneficiary provided a list of courses that she completed and she claims that
these: courses qualify her for the position, the AAO notes that the petitioner did not subrhit
mformatlon relevant to a detailed course of study leading to a specialty degree and did not establish
how such a curriculum is necessary to perform the duties of the proffered position. While a few
related courses may be beneficial in performing certain duties of the position, the petitioner has
* failed to demonstrate how an established curriculum of such courses leadlng to a baccalaureate or
highei degtee in a specific specialty, or its equivalent, is requlred to perform the dut1es of the
particular posmon here proffered. ‘

This is further evidenced by the LCA submitted by the petltloner in support of the instant petition.
Again, the' LCA ‘indicates a wage level based upon the occupational classification "Office and
Administrative Support Workers, All Other" at a Level I wage. Thus, the wage level designated by
the pet1t1oner in the LCA is not consistent with ¢laims that the position would entail any part1cular1y
complex or unique duties. It appears that such a pos1t1on would likely be classified at a higher-level,

such as a Level IV (fully competent) position, requmng a significantly higher prevailing wage. For
example, a Level IV (fully competent) position is designated by DOL for employees who "use
advanced. skllls and d1vers1f1ed knowledge to solve unusual and complex problems."’

The deScript_ion of the duties does not specifically identify' any tasks that are so complex or ohique

12 For addmonal information on Level IV wage levels, see U.S. Dep't of Labor, Emp't & Training Admin.,
Prevailing Wage Determination Policy Guidance, Nonagric. Immigration Programs (rév. Nov. 2009),
available at http://www.foreignlaborcert. doleta.gov/pdf/NPWHC_Guidance_Revised 11_2009.pdf. -



(b)(6)

o ' NON-PRECEDENT DECISION
Page 23 - :

that only a specifically degreed individual could perform them. The record lacks sufficiently
detailed information to distinguish the proffered position as more complex or unique from other
‘positions that can be performed by persons without at least a bachelor s degree in a specific specialty
orits equlvalent

The AAO observes that the petitioner has indicated that the beneficiary's educational background
‘and professmnal experience will assist her in carrying -out the duties of the proffered position.

However, the test to establish a posmon as a specialty occupatlon is not the skill set or education of a
proposed beneficiary, but whether the position itself requires the theoretical and practical apphcatlon
of a body of highly spemahzed knowledge obtained by at least baccalaureate-level knowledge in a
- specialized area. The petitioner does not sufﬁclently explain or clarify which of the duties, if any, of
the proffered posmon would be so complex or unique as to be dlstmgulshable from those of similar
but non-degreed or non- -specialty degreed employment. The petitioner has thus failed to establish
the proffered position as satisfying the second prong -of the criterion at -8 C.FR.

- §214.2(h)(4)(ii))(A)(2)-

The third crlterlon of 8C.FR. §214 2(h)(4)(111)(A) entails an employer demonstratmg that it
normally requires a bachelor's degree in a specific specialty, or its equlvalent for the position. The
AAO usually reviews the petitioner's past recruiting and hlnng practices, as well as.information
‘regarding employees who previously held the pos1t10n :

To merit apprbval of the petition under this criterion, the record must contain docurhentary evidence
demonstrating that the petitioner has a history of requiring the degree or degree equivalency ‘in its
prior recruiting and hiring for the position. Further, it should be noted that the record must establish
that a petitioner’s imposition of a degree requirement is not merely a matter of preference for hlgh

caliber candidates but is necessitated by performance requirements of the position. In the instant

- case, the record does not establish a prior history of recruiting and hiring for the proffered position

only persons with at least a bachelor s degree in a specific specialty, or its equlvalent

While a petitioner may believe or otherw1se assert that a proffered position requires a specific
degree, that opinion alone without corroborating evidence cannot establish the position as a specialty
occupation. Were USCIS limited solely to reviewing a petitioner's claimed self-lmposed
~ requirements, then any individual with a bachelor's degree could be brought to the United States to.
_perform any occupatiofi as long as the petitioner artificially created a token degree requirement,
; whereby all individuals employed in a particular position possessed a baccalaureate or higher degree
in the. specific specialty or its equivalent. See Defensor v. Meissner, 201 F.3d at 388. ‘In other
~ words, if a petitioner's stated degree requirement is only designed to artificially meet the standards
“for an H-1B visa and/or to' underemploy an individual in a pos1t10n for which he or she is
‘overquahfied and if the proffered position does not in fact require such a specialty degree or its

. equ1va1ent to perform its duties, the occupation would not meet the statutory or regulatory definition

- of a specialty occupation. See § 214(i)(1) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (deﬁmng the term
"specialty occupatlon")

To Satisfy th‘is crit_erion, ‘the evidence of record must show that the specific performance
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requirements of the position generated the recruiting and hiring history. A petitioner’s perfunctory
declaration of a particular educational requirement will not mask the fact that the position is ot a
specialty occupation. USCIS must éxamine the actual employment requirements, and, on the basis
of that examination, determine whether the position qualifies as a specialty occupation. See
generally Defensor v. Meissner, 201 F. 3d 384. In this pursuit, the critical element is not the title of
the position, of the fact that an employer has routinely insisted on certain educational standards, but
whether performance of the position actually requires the theoretical and practical application of a
body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the
specific spemalty as the minimum for entry into the occupation as required by the Act. To interpret
the regulations any other way would lead to absurd results: if USCIS were constrained to. recognize
a specialty occupation merely because the petitioner has an established practice of ‘demanding
certain educational requirements for the proffered position - and without consideration of how a
beneficiary is to be specifically employed - then any alien with a bachelor's degree in a specific
specialty could be brought into the United States to perform non-specialty occupations, so long as
the employer required all such employees to have baccalaureate or higher degrees. See id. at 388.

The petitioner stated in the Form I-129 petition that it has five employees and that it was established
in 1974 (approximately 36 years prior to the submission of the H-1B petition). - The petitioner also
_ stated that the proffered position is a new position. Thus, the record is devoid of documentation to

establish that the petitioner normally requires at least a bachelor’s degree in a specific specialty, or
its equivalent, for the proffered position. The petitioner has not satisfied the third cntenon of
8 C.FR. § 214 2(h)(4)(iii)(A).

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish that the nature
of the specific duties is so specialized and complex that the knowledge required to perform them is
usually associated with the attainment of a baccalaureate or higher degree in a specific specialty, or
its equivalent. ‘ ' -

As previously noted, the petitioner provided documents regarding its business operations, including
an organizational chart, a financial report from 2010, and information regarding the proffered
position. The AAO acknowledges that the petitioner and its counsel may believe that the nature of
the specific duties is so specialized and complex that the knowledge required to perform them. is
usually associated with the attainment of a baccalaureate or higher degree in a specific specialty, or
-its equivalent. However, upon review of the record. of the proceeding, the AAO notes that the
petitioner has not provided probative evidence to satisfy this criterion of the regulations. In the
instant case, relative specialization and complexity have not been sufficiently developed by the
petitioner as an aspect of the proffered position. That is, the proposed dutles have not been
described with sufficient specificity to establish that they are more specialized and complex than
positions that are not usually associated with at least a bachelor's degree in a specific specialty, or its
equivalent. : :

Furthermore, the AAO incorporates its earlier discussion and analy51s regarding the duties of the
proffered position, and the designation of the proffered position in the LCA as a relatively low-level
. position relative to others within the occupational category of "Office and Administrative Support
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Workers;'All Other." Without further evidence, it is simply not credible that the petitioner's
proffered position is one with specialized and complex duties as such a position would likely be
 classified at a higher-level, such as a Level IV (fully competent) position, requiring a substantially
higher prevailing wage. As previously discussed, a Level IV (fully competent) position is
' de‘sign_ated by DOL for employees who "use advanced skills and diversified k_‘nowledge to solve
.unusual and complex problems” and requires a significantly higher wage.

The petitiofier has submitted inadequate probative evidence to satisfy this criterion of the
regulations. Thus, the petitioner has not established that the nature of the specific duties of the
proffered position is so specialized and complex that the knowledge required to perform the duties is
usually associated with the attainment of a baccalaureate or higher degree in a specific specialty, or
its equivalent. The AAO, therefore, concludes that the petitioner failed to satlsfy the criterion at
-8 C.F.R. § 214.2(h)(4)(iii)(A)(4). »

The petitioner must establish eligibility at the time of filing the nonimmigrant visa petition. 8 C.F.R.
§ 103.2(b)(1). The AAO finds that the petitioner has failed to establish that it has satisfied any of the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) and, therefore, it cannot be found that the proffered position
qualifies as a specialty occupation. The appeal will be dismissed and the petition denied for this
reason.

The AAO does not need to eXamine the iSSue of the beneﬁciarys qualiﬁcations because the
specxalty oeeupatlon In other words, the beneficiary's credentials to perform a particular ]ob are:
relevant only when the job is found to be a specialty occupation. .

As ‘discussed in this decision, the petitioner did not submit sufficient evidence regarding the
proffered position to determine whether it will require a baccalaureate or higher degree in a specific
specialty or its equivalent Absent this determination that a baccalaureate or higher degree in a
* specific specialty or its equivalent is required to perform the duties of the proffered position, it also
cannot be determined whether the beneficiary possesses that degree or its equivalent. Therefore, the
AAO need not and will not address the beneficiary's qualifications further, except to note that, in any
event, the petitioner did not submit an evaluation of her foreign degree or sufficient evidence to
‘establish that her degree is the equivalent of a U.S. bachelor's degree in a specific specialty. As
such, since evidence was not presented that the beneficiary has at least a U.S. bachelor's degree. in a
specific specialty or its equivalent, the petition could not be approved even if eligibility for the
benefit sought had been otherwise established. ' -

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the service center does not identify all of the grounds for denial in the
_ initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.

Cal. 2001), aff'd, 345 F.3d 683. (9th Cir. 2003); see also 381 F.3d 143, 145 (3d Cir. 2004) (notlng
that the AAO conducts appellate review on a de novo ba51s) ,
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(
Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aff'd.
345 F.3d 683. . . ' -

The appeal will be dismissed for the above stated reasons, with each considered as an independent
- and alternate basis for the decision. In visa petition proceedings, it is the petitioner's burden to-
establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361;
Matter of Otiende, 26 1&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met.

ORDER: The appeal is dismissed.





