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DATE: NOV 2 1 2013 

INRE: Petitioner: 
Beneficiary: 

{].~. Dep~ent oflf'CIIIle•lind ~l!~liiitY 
U.S. Citizens)lip 11nd Jmmigngicm Services 
Administrative Appeals Off.ice (AAO) 
20 MlissachlisettS Ave., N.W., MS 2()90 
Washington, DC 20529-2090 

OFFICE: VERMONT SERVICE CENTER . 

U.S. Citizenship 
and llttilligration 
Services · 

PEtiT~Of•r: · 
1 

Petition for 1!. . Nol)immigrant Worker Pursuant to .·Section _lOl(a)(lS)(H)(i)(b) of the 
Immigration and Nationality Act, 8 tJ.s~c. § llOl(a)(lS.)(l.i)(i)(b) 

ON B.EHALF OF PETITIONER: 

INSTRVCTIONS: 

En¢.losed please finq the decision of the Administrative Appeals Office (~0) in your case. 

This is -~ il.OIJ~precegent cJ.ecisioh. The AAO does not announce new constructions of law nor establish agency 
policy through non-precedent decisions. If you believe the MO incorrectly applied current law or policy to 
yo\lt case ·or if yoQ. seek to present new facts for consideration, you may file a moti<)n to tecoMidet or a 

· motion to reopen, respectively. Any motion ipust be {ilecJ. 011 a Notice of Appeal or Motion (Form I-29013) 
withjn 33 <:!.a.Y$ of t]Je date of this decision. Please review the Form l-290:8 insttu.Cdoiis at 
http://www.uscis.gov/forms for the latest information on f~, ti)jng loc3tio!l, a,nd other requirements. 
Sef! !J,[so 8 C.F.R.J § 103.5. Do not tile a motion directly with the AAO. · -
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DISCUSSION: The service center director denied the nonirmnigrant visa petition. The petitioner 
submitted a combin~d motion to reopen and reconsider, which was dismissed. Subseqllcently, the 
petitioner filed another combined motion to reopen and reconsider.. The ditectot again dismissed the 
Joint motion. The iilattet is now on appeal before th~ Administrative Appeals Office (AAO). The 
appeal will be dismissed. The petition will be denied. · · 

The petition~r ~ub111itted a Form 1-129 (Petition fot a Nonimmigrant Worker) to t4e Vermont Service 
Center on November 46, 2010. On the Form I-129 visa petition, the petitioner describes i~elf as a 
mediCal practice .established in 1974, lp order to employ the beneficiary in what it designates as an 
administrative support staff position, the petitioner seeks to classify the beneficiary as a. noliirnrtiigrant 
worker in a specialty occupation pursuant to section 101(a)(15)(ffi(i)(b) of the Immigration and 
N1:1tiopality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

/ . 

The director denied the petition on. October 31, 2011, finding that the petitioner failed to establish 
that the proffered position qualifies a~ a speci~ty occupation in accordanCe with the applicable 
statutory and regulatory provisions. On November 22, 2011, C.OUilSel for the petitioner submitted a 
combined motion to reopen and reconsider . . The director dismissed the joint motioA. On March 28, 
2012, COuASel for tbe petitioner submitted another combined motion to reopen and reconsider, which the · 
directotdismissed. Subsequently, on Janul:lfY 3, 2013, the petitioner filed the instant appeal. On appea,l, 

·1he petitioner as·serts that the director's decision to deny the petition was erroneous, and contends that it 
· satisfied all evidentiary requirements.1 

, . 

The .. record of .proceeding before the AAO contains: (1) the petitioner's Form 1-129 a1_1d supporting 
documentation; (Z) the director's request for evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the director's decision d11ted October 31, 2011; (5) the first joint motion; (6) the director's 
decision on the first joint motion; (7) the second joint motion; (8) the director's decision on the 
second joint motion; (9) the Form I-290B appeal and supporting documents; (10) the AAO's RFE 
d1:1ted October 2, 2013; and (11) the response to the AAO's RFR The MO reviewed the record in 
its en.ti.rety before issuing its decision. 

For the reasons Uu~t will be discussed below, the AAO agrees with the director that the petitioner ha.s 
not established eligibility for the benefit sought. Accordingly, the appeal will be dismissed. 
Furthefiilote, the AAO notes there are several additional, independent grounds, not identified by the 
director's decision, that the AAO finds also preclude approval of this petition. 

' . - .. ... ... .... . _ . 

. 
1 The AAO issi)e(i ~ Req~~st for Evi~ence (RFE), asking the petitioner and' counsel to submit a properly executed 
:Fotm G-Z:8, Notice of Entry of Appearance as Attorney or Accredited Representative, a,np evidence 
establishing counsel's authority to ·act in a representl:ltive capacity. In ,response, a Form G-28 was submitted, 
but (;()ul)$el faH¢d to provjcJ,~ evidence that he is an attorney and a member of good standing of the bar of tne 
highest court in New York State (NYS). Counsel did not acknowledge or sub:tni_t any evidence to address this 
Issue. Nevertheless, the AAO coi1tacted the NYS Office of Court Administration and verified counsei's 
stat11s. 
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More specifically, the AAO notes tQ.at even if the petitioner were to overcome the basis for the 
director's denial of the petition (which it has not), it could not be found eligible for the benefit 
sought. That is, upon review of the record, the AAO notes that in the instant case, another issue, not 
addressed by the director, precludes the approval of the H~1B petition.2 AS will be explained below, 
the Form I-l:i9 petition was not properly signed by the petitioner. Thus, th~ petitioner failed to 
certify that it would be liable for the reasonable costs of return transportation if the beneficiary is 
dismissed from its employment prior to th~ period of authorized stay. 

The regt,~la_tion at 8 C.P.R.§ 103.2(a)(1)states, in pertinent part; the following: 

Every benefit request or other dbcilment submitted to DHS must be executed and 
filed in accordance with the form in~tructions, notwithstanding ·any provision of 
8 CFR chapter 1 to the contrary, and such instructions are incorporated into the 
regulations requiring its submission. 

The instrnction.,s for Form 1-129 state that the petition must be properly signed. The in~tructions 
further indicate that a petition that is pot properly signed will be rejected. More.over, according ~o 
the instructions, a petitioner that fails to rompletely fill out the form will not establish eligibility for 
the benefit sought and the petition may be denied. 

Tb¢ r~gulation <:tt 8 C.P.R. § 103.2(a)(2), which coneems the requirement of a signature on· 
applications al!d petitions, states the following: 

An applicant or petitioner m~st sign his or her benefit request. . . . By signing the 
benefit request, the applicant or petitioner , . , certifies ll.nder penalty of petjury that 
the benefit request, and all evidence submitted with it, either at th~ time of fili.ng or 
thereafter, is tflJ.e and correct. Unless otherWise specified in this chapter; an 
acceptable signature on .c;t benefit request that is being filed with the USCIS [United 
States Citizenship and Immigration Services] is one that is either handwritten or, for · 
benefit requests filed electronically as permitted by . the instructions to the form, in 
electronic format. · 

Pursuant to 8 C.P.R. § 103.2(a)(7)(i) and (iii), a petition whkl) is no~ properly signed shall be 
rejected as improperly filed, and will not retain a filing date. · 

The regul~:ttion c:tt 8 C.F.R. § 103.2(b)(1) provides, in pertinent part, the following: 

( ' 

An applicant or petitioner 1IlUSt establish · that he or she is eligible for the requested 1 

benefit at the time of filing the benefit 'request and must continue to be eligible 
~hrough adjudication. ·Each benefit request must be properly completed and fih~d whh 
all . initial evidence required by applicable regulations and other US CIS instructions: 

2 The MO conducts appellate review on a. de novo basis. See Soltan.e v. DOJ, ·381 F.3q 143, 145 (3d Cir. 
2004). L • 
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The petitioner bears tbe burden of establishing eligibility fot the benefit sought. A petitioner must 
establish that it is eligible for th~ requested benefit at the time of filing the petition. All required 
petition forms niust be properly completed and filed with any initial evidence requited by applicable 
regulations and the fotm instructions. See 8 C.F.R. § l03,Z(b)(1). 

In the instant case, t_he petitioner failed to comply with the signature requirement. More specifically, 
the Form I-129 (page 9) conJains a signature block that is devoid of any signature from the 
petitionin~ employer .. This section of th~ fon;n reads as follows: 

As an authorized official of the employer, I certify that the employer will be liable for 
the reasonable costs of return . transportation of the alien abro_ad if the alien is 
dismissed from employment by the employer before the end of the period of 
authorized stay. · · · 

l3y fa_iling to sign this signature block of the Form I~ 129, the petitioner ba.s failed to attest that it wifl 
comp~y with§ 214(c)(5)of the Act, which states the following: · 

· In the case of an al.ieP · who is _. provided nonimmigrant status under section 
101(a)(15)(H)(i)(b) or 101(a)(15)(H)(H)(b) apd who is dismissed from employment 
by the employer before the end of the period of author~ed (,ldlllission, the employer 
sll(!ll be liable for the reasonable costs of return transportation of the alien at>road. 

The regulation at 8'CFR § 414.2(h)(4)(iii)(E) further states, in pertinent part, the following: 

The employer Will be liable for the rec,1sonable costs of return transportation of the 
alien abroad if the alien is dismissed from emplo}'IIlent by the employer before the 
end of the period of authorized admission pursuant to section 214(c)(S) of the 
Act. ... Witllin the context of this paragraph, the tetm "abroad" refers to the alien's 
last place of foreign res~dence. This provision applies to any employer whose offer of 
employment became. the basis for an alien obtaining or continuing H-1B status. 

thus, the petitioii has not been properly filed because ~he petitioning employer did not sign the 
signature block certifying that it would be liable for the r.eason_able costs of return transportation if 
the beneficiary is dismissed from its employment prior to the period of aQ.tborized stay. Pursuant to 
8 C.P.R. § 103.2(a)(7)(i), an application ot petition which is not properly sigi!ed shall be rejected as 
i_r.npr.operly filed, and no receipt date, can be assigned to an improperly filed petition. While the 
Service Cente_r did not reject the petition, the AAd is not controlled by service center decisions. 
Louisiana Philharmonic Orc!J,e'stra v. INS, 2000 WL :282785 at 3 (E.D. La:.), aff'd, 248 F.3d 1139 
(.5th Cir. 2001), cert. denied, 534 U.S. 819 (2001). The AAO ·notes that the integrity of the 
imlJligration process depends o'rt the employer signing the official hnrnigration forms. As previously 
mentioned, the AAO cond1.1cts appellate review on .a de novo basis, and it was in the exercise of this 
function that the AAO identified this additional ground for dismissing the petition. See Soltane v. 
DOl, 381 F.3d 145. Thus, for this reason as well, the petition may not be approved. 
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the appeal must be dismissed, tbl!S rendering · the remammg issues in this proceeding moot. 
Accordingly, the AAO does not need to exCI111ine the director's basis for denial of the petition. 
However, the AAO will note that, in any event it reviewed the record of proceeding and, based upon 
that review, tb.e AAO agrees with the director that the petitioner has not established eligibility fot the 
benefit sought. Accordingly, the director's decision will not be disturbed. The appeal will be 
dismissed. The petition will be demed. 

In tbis ~atter, the petitioner stated in the Form 1-129 that it seeks the beneficiary's services as an 
administmt!ve support staff employee to work on a full-time basis at a. salary of $21,923.20 pet year 
($10.54 per bour). · · · . 

A document entitled "Job Offer as Administrative Staff' provides the following job description of the 
proffered position: · · · 

L Supervise the receptionist and gather patient feedback. 

2. Assists to continue wo* of staff on sick leave or vacation leave for business 
continuity. 

3., · Preparation of [ c]onsultation [l]etter. 

4. Supervise the patient chart retrieval and orderly safe keeping. 

5. Remind patients of their consultation appointment by calling up patients at least 1 
day ahead to confirm if they are coining on their appointed date. 

6. Preparatiop of billing statements. 

7. Assists in ensuring supplies availability within the clinic by checking staff in charge 
. with inVentory of supplies. 

8. Bookkeeping[.] 

9. To do other task that may be assigned. 

The AAO dbseJ:Ves that the petitioner did not state that the proffered positiop ha..s any particular 
academic requirements (or .apy other requirements). Thus, the petitioner did not claim that . tbe 
position requires the theoretical and practical application of a·body .. of highly specialiZed knowledge, 
and the att.aimnent of a baccalaureate or higher degree in a specific specialty, or its equivalent, as the 
minimum for entry into the occupation, as required by the Act. 

In support of the Form I-129, the petitioner submitted the following documents: 
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• A copy of diploma and . transcript showing that the beneficiary received a 
Bachelor of Arts desrree with a major in Economics from 

on March 22, 1983; 

• A copy of Certification of Emplovment stat:iiie: that the beneficiary was 
employed ~s an operations. officer at 

• ~rtificates issued to the beneficiary; and 

• The beneficiary's resume. 

The petitioner also submittec,l a Labor Condition Application (LCA) in support of the instant H-1B 
petition. The AAO notes that the LCA designation for the proffered position corresponds to the 
occupational classification of "Office and Administrative Support Workers, All Other'' - SOC 
(ONET/OES Code) 43-9199.99, at a Level II (qualified)? · 

The director found the initial evidence insufficient to establish eligibility fot the benefit sought, and 
issued art RFE on March 18, ZOll. Tbe petitioner was asked to submit documentation to establish 
that the proffered position is a specialty occupation position. Tne director outlined the speCific 
evidence to be submitted. The r~sponse to the director's RFE included the following doCWJleQ.tat.ion: 

• A letter from the beneficiary, which included a revised desc;ription of t.he proffered 
position, along with the percentage of time to be spend on each duty.4 In addjij.o11, 

3 The ,;Prevailing Wage Determimitidn Policy Guid~nce" issued by the U.S. Department of Labor (DOL) 
pto\rjdes a qescription of the wage levels. A Level II wage rate is described by DOL as follows: 

LeveLII .. (qua.lifi~d) wage rates are assigned to job offers for qualified employees who have 
att~ined, . either through education or experience, a good understanding of . the occtlpaticm. 
They pet:form I11.oderately complex tasks that require limited judgment. An indicator that the 
job request warrants a wage determination at Levei il would be a tequir¢me.nt for yea.ts of 
edu~ation and/or experience that are generally required as described in the O*NET Job 
Zones. 

See ·DOL, Emp't & Training Admin., Prevailing Wage Determination Policy Gi!-i4.iJ.fice, Nona.gric, 
IID.migratioil Programs (rev. Nov. . 2009), available at http://www.foreignlaborcert. 
doleta.gov /pdf/NPWHC _Guidance_ Revised _11_ 2009 .pdf. 

4 The AAO notes that an "affected party" means the person or entity with legal standing in a pto~ediilg. 8 
C.F.R § 103.3(1)(Hi)(B). It does not include the beneficiary of a visa p~ti~ion. · /d. Th~s, this revised 
description of the <iuties of the proffered position is not probative evidence as the information was provided 
by the beneficiary, not the petitioner. The beneficiary's letter WaS not endorSed by the petitioner a.nd the 
record of proceeding does ilot indicate the source of tbe revi.~ed <iuties and responsibilities that the beneficiary 
attributes to the proffered position. Without documentary evidence to support the claim, the assertions of the 
beneficiary will not s~tisfy the petitioner's burden of proof. 
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the beneficiary states that her "27 yeats of experience as [a] . Bank Operatiops Officer 
give~ [her] the competency to perform the job of Administrative Support Staff," 
Furth~~;, the bel}.efjciary listed college courses that she has taken that she claims 
qualify her for the pos"itiop, · 

,· 

• An o.rganizc:ttion,(!l chart, which lists the beneficiary in the proffered position. 
Further, the chart indicates that the petitioner's business consists Of the proprietor, an 
office manager, and four P!lrt-tinle employees (specifically, a secretary, manual 
billing cletk, teteptionist, and file clerk). · · · 

• An unaudited report for the petitioner's business operations for the period ending 
December 31,2010. 

Although the petHioJ).~r claimed that the beneficiary will serve in a Specialty .occupation, the director 
detetinined that the petition,~r failed to establish how the beneficiary's iinifiediate duties would 
necessitate setvices at a level requiriiJg the theoretical and practical application of at least a 

. bachelor's degtee level of a body of highly specialized }Qiowledge ill a speCific specialty. The 
dlrectdr denie<;f the petition on October 31, 2011. · ; · . ·· . 

Op November 22, 2011, counsel for the petitioner filed a combined motion to reopen and reconsider. 'In 
a brief dated November 14, 2011, filed in support of the motion, the petitioner provided a revised 
descripti6n of the proposed duties to establish "the complexity a11d uniqueness of each job description,'' , 

·and claimed that the posit~oil "requires a person who has completed college educat~on In business or 
equivalent." Further, the petitioner claimed that the proffered positiOil q\lali:fi.es as a ~peci'!lty 
occupa.JjoJJ. On March 7, 20i2, the director dismissed the joint motion. 

. . ' 

On March 28, 2012, counsel for the petitioner submitted another joint motion to reopen and tecon.sider. 
On. the Form J-290B, counsel for the petitioper stated the following: 

The duties of this position involve a "speCialty occupation~" This is a private medi@ 
clinic and requires dutieS that go beyond the ordinary office tasks of a11 "'~drPiriJst.ra!ive 
Assistant. these tasks require at least a baccalaureate degree. The doctor is often out of 
the offic:e perfoiming surgery, on a business trip or professional conference. All da_ta 
from p6!;>pital_s· cmd laboratories must be communicated aecutately and properly to 
attending physician for proper diagnosis and medical care. this is a matter of life and _ 
death for the patient. There is a,lso, the responsibility for insurance interrogations, 
helping patients for insurance authorization. Also this positiol). requires supervisory 
skills, managing [four] Staff ineirtbet and keeping the clinic fllllning effici~pU,y . 

. __ Furth¢r, in the brief filed in support of the joint motion, the petitioner indicated that "consider[ihg] that 
the employer is a physician, he needs an Administrative Assistant having qualifications beyond the 
standard duties. of .the_position." The petitioner asserted th~J the individual should be "an expert not 
ot;ll y in basic office and communications skills but also possess emotional rnaturity Cilld so-um:.J judgm~:nt 
op daily cbaJleQge~/' ;'be able to work independently when left alone," "able to reply' appropriately to 

\ 
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insurance interrogations consequently helping patients avail of illSurance authorization," and also stated 
that supervisory skills is v~ry important to "manage the [four] staff wjthin tbe clinic." On Deeember 4, 
2012, tlw director dismissed the joint motion. 

\ 

On January 2, 2013; tbe petitioner filed the instant appeal. The issue befor~ the AAO is whether. the 
petitioner has provided sufficient evidence to establish that it would employ the beneficiary . in a 
specialty occupation position. The AAO will first discuss some findings that are material to this 
decision's application of the H-lB statutory and regulatory framework to the proffered position as 
described ill the re~ord of proceeding. 

When deteriilining whether a position is a specialty occupation, the AAO must look at the nature of 
the business offering the employment and the description of the specific duties of the position as it 
relates to the particular employer. To ascertain the intent of a petitioner, USCIS loo~ t9 the Form 
1-129 and the documents filed in support of the petition. It is only in this manner that the agency can 
determine tbe e~.act .position offered the location of employment, the proffered Wage, et cetera. 
Pursuant to 8 C;F,R. § 214.2(h)(9)(i), the director has the responsibility to consider all of the 
evidence submitted by apetitioner and such other evj<Jepce that he or she may independently require 
to assist his or her · adjudication. Further, the regulation at 8 C.P.R._§ Zl4.2(h)(4)(iv), provides that 
"[ft]n H-fB petition involving a specialty occupation shall be accompanied by [d]ocument.atiop, ... 
or a,ny other required evidence sufficient to establish . . . that the services the beneficiary is to 
perform are in a specialty OCC1lpation." 

For H-lB approval, the petitioner must demonstrate a legitimate need for an employee exists and to 
substantiate that it has H-lB caliber work for the beneficiary for the period of employment -requested 
i~ the petition. It is incumbent upon the petitioner to demonstrate it has sufficient work to require 
the services Qf a.pe:(SQil with at least a bachelor's degree in a specific S~ecialty, oritS equivalent, to 

' petfotni duties at a le.vel that requires the theoretical'8.Qd practical application ofat least a bachelor's 
degree level of a body of highly specialized knowledge in a specific specialty for the period 
specified in the petition. - -

The AAO finds that, as reflected in the descriptions of the position, the proffered position has beep 
described in terms of generalized and generic functions that fail to convey sufficient substantive 
information to est(lblish the relative complexity, uniqueness and/or specialization of the proffered 
position or it_s dl!t!es, The overall /responsibilities for the proffered position contain generalized 
functions without pn:>viding sufficient information regarding the particular work, and associated 
educational requirements; into which the duties would m(lnifest themselves in their day-to-day 
perforiilance within the petitione:r's business operatioll_S. The abstract level ofinformation provided · 
about the proffered position and ··its constituent duties is exemplified by the petitioner's clc,ti.m in its 
November 14, 2011 that the beneficiary "[a]ssists in monitoring compliance of the company to 
government regqlatioM·" However, the petitioner fails to sufficiently define how this translates to 
speCific duties and responsibilities as the term "assists" does not delineate the actual work the 
beneficiary will perfonil. The petitioner does not explain the benefi~iary's speci_f.ic · role 
("assist[i!lg]'') (llld how such work will be conducted and/or applied within the scope of the 
petitioner's business operations and the proffered position. The petitioner also claims that the 
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ben~f.i~iary will be responsible for "[p)repar[ing] consultation letters and confirrn[ing) schedule of 
the Pi:l.t_ielll." The petitioner claims that the "consultation letter should contain patient history, illness 

· and findh:ig" MQ be completed within 2 to 3 days. Notably; th~ pe~itioner fails to demonstrate how 
the perfotmance of this dtity, as described in the record, would require the i:J.ttairunent of a bachelor's 
or highetdegree in aspecific speci~lty, or its equivalent. 

. . ' .-... 

. ;\:ccqrdi.11g to the petitioner, the beneficiary will be responsible for "supervis[irtg] the receptionist in 
gatb~ring patient- feedback and orderly retrieval of patient chaqs.;' Upon review, the statements 

· regarding tbis task fail to establish a necessary correlation between any <;limension of the profferep 
position and a need for a -particular level of education, or educational equival¢ncy; in a body of 
highly specililiZed knowledge in a,_spe~ific specialty. The petitioner also asserts tha:t the beneficiary 
wifl be -r~spons:ible for "[p]erfotm[ing) work of staff on sick leave or vacation leave [and] 
[p]erform(ing] other tasks as assigned." The petitioner claims tb_a,t the "{o)ther tasks to be assigned 
is [sic] a very complex function.'' Anothet duty is to "ensure availability of office and medical 
supplies withi.ll tbe clilliC." The petitioner (lSSerts that "oile complex responsibility oJ t_b.i$ :function is 
the thotough kriowledge of th.e procedure or requirement to accredit new reputable sources in case 
existing sources cease to provide required purchase orders." It is not evideilf that these proposed 
·duties, as described in this record of proceeding ~q the position that they comprise, merit 
recognition of the proffered position as a specialty occupation. To the e:]Ctent thatthey are described 
by the petitioner, the AAO finds, the proposed duties do not provide a sufficieAt {a,ctual basis to 
persuasively sqpport tQe clt:tin) tha,t the position's actual work would reqUite the theoretical Md practical 

.appli~tion of any partiq~lar edt~catioiJ,allevel of highly specialized knowledge in: i!.· specific specialty 
dhectly related to the demands of the proffered position. 

Tbe petitioner has failed to provide suffiCient details regarding tbe n.~ture and scope of the 
benefi~iary'~ ~roploym~nt or any substantive evidence regarding the actual work th~t the l>ene:ticiary 
wo~uld perform to estl:l,blisb eligibility for the benefit sought. Without a meaningful job description;; 
the r~cord lacks evidence sufficiently concrete and informative to demonStrate that the proffered 

·, position requires a specialty occupatipn 's level of knpwledge in a specific specialty. The tasks a:s 
. d.escribe<;ld'ail to communicate (1) the complexity' uniqueness i:l.nQ/or speci(llization of the tasks, 
an.d/or (2) the correlation between that work and a need for a particular level education of highly 
speciali~ed lowwledge in a specific specialty. - The petitioner's assertions with reg~<;l · to the­
_position·'s edQcational requirement are conclusory and iinpersuasive, as they are 110t s~pponed by the 
job description. or s~bst;:tntive evidence. 

Mor¢ovet, in the Form 1-129 .'-Pld s~pporting documentation filed in supp<>rt of the Forin 1,129, the 
petitioner did hot Specify acac,le,mic req1,1irements for the proffered position. However; in ~he letter 

_ d'ated November 14, 2011 filed in support of the co111bined motion to reopen ·artd reconsider, the 
"petitioner claimed that the proffered position requires a person who has completed ,;college 
education in busjne.ss or equivalent." The AAO notes that the assertion that a qegree i11 b11si11es~ is a 
sufficient mirtiiilum requirement for entry into the proffered position is inadequate to establish tbi:J.t 
the proposed position qualifies as .a specialty occupation. A petitioner mustdemonstrat¢ that the 
proffete<;l position requires a precise and specific course of study that relates directly and closely to_ 
,the position. ~n question. Since there must be a close correlation between the required speci_Citize<;t 
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studies and tbe position, the requirement of a degree with a generalized title, such as business 
administration, without further specific(!,tion, does not establish the position as a specialty 
occupation. Cf. Matter of Michael Hettz Associates, 19 I&N Dec. 558 (Comm'r 1988). 

To demonstrate that a job requires the theoretical and practical application of a body of highly 
specialized knowledge as required by section 214(i)(1) of the Act, a petitioner must establish tbat the 
position requires the .attainroent of a bachelor's or higher degree in a specialized field of study or its 
·equivalent. As discussed supra, USCIS interprets the degree requirement at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) to require a degree in a specific specialty tbat is directly rel~ted to the proposed 
position. . Although a general-purpose bac~elor's degree, such as a degree, may be (!. legit.imate 
prerequisite for a pC!,rticular posl'tion, requiring such a degree, without more, will not justify a findillg 
that a particular position qualifies for classification as a speCialty occupation. See Royal Siam Corp. 
v. Chertoff, 484 F.3d 139, 147 (1st Cir. Z007).5 

- ,· 

Again, the petitioner in this matter claims that the duties of the proffered positiop. CCl.ll be performed 
by a..n. in,dividual with only a general-purpose bachelor's degree, i.e., a bachelor's degree in bu_siness. 
This assertion is ta_ntamount to an admission that the proffered position is not iii fact a specialty 
occupation. 

Further, upon review of the record of proceeding, the AAO notes ·that tbere are numerous 
incollSi.stencies and discrepancies in the petition and supporting documents, which undermine the 
petitioner's credibility with regard to the services the beneficiary will petfotm, as well as the actual 
nature and requirements of the proffered position. When a petition includes numerous diScrepancies, 
those inconsistencies will raise serious concerns abo11t the veracity of the petitioner's. assertions. 

More ~pe~fically, the petitioner submitted an .. LCA in support of the instant petition tbat desi~ated 
the proffered position uQ.der the occupational category of "Office ~nd Admini~ttative Support 
Workers, All Other" ... SOC (ONET/OES) code 43-9199.00. The :petitioner Stated in the LCA that 
the wage level for the proffered position was a Level II ( ql1alified) position, with a prevailing wage 
of $21,923 per year ($10.54 pet hol).r). The LCA was certified on Noveiilber 18, 2010 and signed by 
the petitioner on November i9, 2010. -

5 Specifically, the United States Court of Appe~ls for the First Circuit explained in Royal Siam that: 

/d. 

[t]he courts and the agency consistently have stated that, although a general-purpose 
bachelor's degree, such as a business administration degree, may be a legitimate· preteql.(isjte 
for a particular position, requiring s\lcb a degree, without more, will not justify the granting 
of a petitioQ for an H-1B specialty occupation visa. See, e.g., Tapis Int'l v. INS, 94 F.Silpp.2o 
172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66; cf Ma.tter of MiChael Hertz 
Assocs., 19 1 & N Dec. 558, 560 ([Comm'r] 19S8) (providing frequently cited analysis in 
connection. with a, conceptually similar provision). This is as it should be: .elsewise, an 
employer couid ensure the granting of a specialty occupation , vis_a petitio11 by the simple 
expedient of _creating a generic (and esse11ti~lly a,rtiijcial) degree requirement. 

' \ 

~- - ~----·- ···- - · - - - - -·· --- __ · - -- - --· ----- - · --- - -- -- -----·--···---------- ----------- - ----- -- ---- - --- -
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However, on appeal, the petitioner for the first time claims _that "the responsibilities of the proffered 
position in my medical practice show specific overlaps with those in two other O*NET ~tegories," 
which are ''11-9111.00-Medical Office Manager and 29-2071.00-Medical Coder." The petition_er 
asserts tb(IJ "the proffered position of administrative assist@t in my practice includes five out of the ten 
tasks listed by the S.LS as the tasks carried out by a medical office manager." Further, the petitioner 
claimS that the proffered positiol! is similar to the O*NET eategory of" Coder" under "Medical Records 
and Information Technician," because "by supervising the two part-time medical coding ~lerks 
employed. in my office, the petson in the proffered position is responsible fot tindetstanding and 
impleroenti11g correct use of our Medical·Recotds and Health lnform(ltion technology." 

· The AAO notes that on appeal, a petition~r c~nnot offer a new position to tb.e beneficiary, or 
materially change a position's title, itslevel of authority within the organiZational hierarchy, orits 
as~odated job responsibilities. The petitioner and counsel must establish that · the position offered to· 
the beneficiary when the petition was filed merits classificaJion as a specialty occupation position. 
Matter of Michelin, Tire Corp., 17 i&N D.ec. 248, 249 (Reg. Comm'r 1978). If significant changes are 
made to the initial reque$t for c:tpproval, the petitioner must file a new petition ratber t_han seek 
approval _ of a petition that is not supported by the facts in the record. In this case, the petitioner, for 
the first tiine on appeal, claims that the duties of the proffered position "overlap with those two other 
O*NET .categories/' SOC (ONET/OES) code 11-911l.OO~MediCal and Health SerV'ices Managers 
and SOC (ONET/OES) code 29-2071.00-Medical Records and Health Information Technicians. 

Further, if the proffered position is a combination of occupation, as alleged, then the petitioner fajled 
to establish that it would pay the beneficiary an adequate salary for her work if the petition were 
granted. That is, with respect to the LCA, the U.S. Department of Labor (DOL) provides cleat 
guidance for selecting the rnost relevant O*NET classification code. The "Prevailing Wage 
Detetlilination Polic;:y Guidance" states the following: -

In determining the nature of the job offer, the first order is to review the requir~ments 
of the employer's job offer ~d determine the appropri_ate occupational classification. 
The O*NET description that corresponds to the employer's job offer shall be used to 
identify the appropriate occupational classification .. ·. . lf the employer's job 

. opportunity has worker requirements described in a combination of O*NET 
occupC~tions, the SW A should default directly to the relevant O*NET -SOC 
occupc:ttionc:tl code for the highest paying occupation. For example, if the employer's 
job offer i$ for an engineer-pilot, the SWA shall use the education, sltiU · and 
experience levels for the higher paying occupation when making the · wage l~vel 
deterniination. 

See DOL, EJJlp't & Training Adm:in., Prevailing Wage Determination Policy Guidance, Nonagric. 
Iiniliigration Progra.ms (rev. Nov. 2009), ava,Uable · at 
http://www.foreignlaborcert.doleta,gov/pdf/NPWHC _Guidance_ Revised _11.,.,. 2009 .pdf. 
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A search of the Foreign Labqt Certification Dat(J. Center Online Wage Library reveals that the 
prevailing wage for "Medical Health Information Technicians" SOC (O*N.ET/OES) Coc}e 29-2071 
for · ·· . , _ . _ at a Level II is $36,941.6 Further, the prevailing wage for 
"Medical a~d l{e~ltb Services Managersii SOC (O*NET/OES) Code 11-9111 for a Level Il position 
fot · ~s $93,642.7 Thus, if the petitioner believed its position was a 
combination of occupations, then according to I)OL gpic}Cll)ce the petitioner should have chosen the 
relevant occupational code fot the highest paying occupational category, in th_~s case i'Medical and 
.Heald~ Services Managers.'' - · 

Under the H.,.lJ3 program; a petitioner must offer a beneficiary wages that are at least the actual wage 
level paid by the petitioner to all other individuals with sim.ilar. experience and qualifications for the 
specific employment in question, or the prevailing wage level for the occ~patioml} classification in 
the area of employment, whichever is greater, based on the best information ava.iJa.ble as of the time 
offUing the application. See section 212(n)(1)(A) of the Act, 8 U.S.C. § 1182(n)(1)(A). 

The petitioner's offered wage to the bepeficiary of $21,923 per year ($~0.54 per hour) is below the 
prevailing wage for the occupational category "Medical and lieaUh Services Managers'' in the area 
of intended employment. The Level II prevailing -wage for the occupational category · of "Medical 
and H.e~lth Servi<;:es Managers" in the-area of intended employment was $93,642 pet year at the time 
the petition was filed in this Illatter. The difference in yearly wage would be over $71,701 per }'eat. 

The petitioner was required to provide, at the time of filing the H-1B petition, em LCA certified for 
the correct occupational classification in order for it to be found to correspond to the pet~tion. To . 
permit otherwise would result in a petitioner (paying a wage lower than that required by section 
212(n)(1)(A) of the Act, by allowing that petitioner to simply subm!_t an LCA fot a different 
occupational category at a lower prevl:!.Uing wage tl}an the one that it claims it is offering to the 
beneficiary. As such, the petitioner has failed to establjsh-that it would pay an adequate salary for 
the beneficiary's work, as required undetthe Act, if the petition were granted. 

Moreover, tl}e general requirements for filing immigration applications and petitions-are set forth at 
8 C.f,R. §103.2(a)<l) as follows: - - 1 

[E]very application, petitioner, appeal, motion, request, or other document submitted 

6 For mote information regarding the prevailing wage for Medical Records and Health Information 
Technicians in see the All in<tqstri~s Database for 7/2010 - 6/2011 for Medical Records and 
Health Infottnatior1 Technicians at the Foreign Labor Certification Data Center, Online Wage Library on the 
Internet at http:/ /w\vw .flcdatacelltet.com/OesQuic](R~sults.aspx?code=29-
2071&area=35644&year=ll&source=1 (visiled November 18, 2013). 

7 For more information regarding the prevailing wage for Meqical and Health Services Managers in : 
County, s~e the All Industries Databas~ for 7/2010- 6/2011 for Medical and Health Services Managers at the 
Foreigr1 Labor Certification .· Data Center, · Online Wage Library oil the Internet at 
http://www .flcdatacenter .com/OesQuiekResults.asp~?code= 11-9111&area=35644&year:.l1&source= 1 
(visited Nover)ib(!t J8, ~013). · · 

\ 
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on the form prescribed by this chapter shall be executed and filed in accordance wit_h 
the instructions on the form, such instructions . . . being hereby incorporated into the · · 
particular section of the regulations requiring its submission .... 

The regulations requjre that before filing a Form I-129 petition on behalf of an H-lB worker, a 
petitioner obtain a certified LCAfrom DOL in the occupational specialty in which the H-1B wo_rker 
will be employed. See 8 C.F.R. §§ 214.2(h)(4)(i)(B) and 214.2(h)(4)(iii)(B)(1)~ The instructions 
that accompany the Form I-129 also Specify that an H-1B petitioner ml!St document the filing of a 
labor certifi~~i'on application with DOL when submitting t~e Form 1 ... 129 . . 

As noted below, the regulation at_ 8 C,F.R. § 214.2(h)(4)(i)(B)(2) specifies that certification of an 
LCA does not conStitute a detenilination that an occupation i$ a specialty occupation: 

Cert.iflcatiori by the Department of Labor of a labor condition applic~tion in an 
oqcupation(l} cl~ssification does not constitute a detetmination by that agency that the 
occupation in question is a specialty occupation. the director shall deteinlihe if the 
application involves a specialty occupation as defined in section 214(i)(1) of the Act. 
the director shall also determine whether the particular alien for . whom H-1B 
classification is sought qualifies to perform services in the specialty occupation as 
prescribed in section- 214(i)(2) of the Act. 

While DOL is the agency that certifies LCA applications before they are submitted to USCIS, DOL 
regulations note that the Department of Homehmd Security (DHS) (i.e., its immigration benefits 

. bmnch, USCIS) is the department responsible fot determining whether tbe content of an teA filed 
for aparticular Form I-129 actually supports that petition. See 20 C.F.R. § 655.705(b), wbich states, 
in pertinent part ( emph~sis ~dded): 

For H-lB visas ... DHS acdepts the employer's petition (DRS Formi-129) with the 
DOL certified LCA attached. In doing so, the_ DHS determines whether the petition· is 
Sf..lpporte4 py an LCA which corresponds with the petition, whether 'the occupation 
IX@led in the [LCA] is a specialty occupation ot whether. the individual i~ a fashion 
model of distingtiished merit and ability, and whether the qualifications of Ute 
nonimmigrant meet the 'statutory requirements of H-1B visa Classification. 

The regulation at 20 C.F.R. § 655. 705(b) therefore requires that USCIS enSure that the .LCA actually 
supports the H-lB petition filed on behcdf of the ben~riciary. In the instant case, the record does not 
establish that, at the time of filing, the petitioner ·had obtained a certified LCA for the' proper 
occl!paHonal category and prevailing wage that applied at the time tbe petition was filed. Therefore, 
the petitioner bas failed to comply with the filing requirements at 8 C.F.R. §§214,Z.(b)(4)(i)(B)(2) by 
providing a certified LCA that corresponds to the instant petition. For this reason also, the petition 
may not be approved. 

Moreover, based upon a review of the record of proceeding, the AAO finds the wage level for the 
proffered position questionable . . More specifically, the record of proceeding contains disCrt_pancies 
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between what the petitioner chtims about the level of reSponsibility and requirements inherent in the 
proffered position set ~gajnst the contrary level of responsibility and requirements conveyed by the 
wage level indicated in the LCA submitted in support of petition. That is, the petitioner provided an 
LCA hi support of the in:starit petition that indicates the occupational classification for the position is 
"Off.ice and Administrative Support Workers, All Other" at a Level II (q11alifi.ed) wage. 

I 

Wage levels ~hould be determined only after selecting the most relevant Occupationallnfo1111ation 
Network (O*NET} cOde classification, l'hen; a prevailing-wage determination is made by selecting 
one of four wage levels for an occupation based on a comparison of the employer's job requirements 
to the occupational requirements, including tasks, knowledge, skills, ~nd specific vocational 
preparation {edu.catjon, training and experience) generally required for ,acceptable performance in 

. that/occupation:. 8 It is important to note that prevailing wage determinations start with an entry level 
wage (Level I) and progress to ~ wage that is commensurate with that of a Level II (qualified), Level 
III (experienced), or Level IV (fully competent) ~fter considering the job requirements, experience, 
educatioJI, special skills/other requirements and supervisory duties. Factors to be considered when 
determining the prevailing wage level for a position include the complexity of the ·job d:&Jties, the 
level of judgment, tbe ~o11cn~ and level of supervision, and the level of understanding req11cired to 
perform the job duties.9 DOL entphas~es that these guidelines should not be implemented in a 
mechanical fashion and that the wage level sbould be commensurate with the complexity of the 
tasks, Independent judgment required, and amount of close supervi~ion received as indicated by the 
job description. 

As previously mentioned, t1ie .''Prevailing Wage Determination Policy Guidance" issued by DOL 
· provides. a description of the wage levels·; A 'Level II wage rate is described by DOL as follows: 

Level .tl (qualified) wage tates are assigned to job offers for q11~lified employees who 
have attained, either through education: or experience, a good understanding of the 
o_ccupation. They perfom;l moderately complex tasks that requite limited judgment. 

.. , I 

An inqicator thaf the job request war,rants a wage determination at Level II would be 
a requirement for years of education and/or experience that are gene rail y required as 
described in the Q*NETJob Zones. · 

8 ·For addi(ioDa.l information on wage levels, see DOL, Emp;t & Training · Admin., Prevgiling W(lgc 
·Determination Policy Guidance, Nonagric. Immigra_tion Programs (rev. Nov. 2009), available at 
http://www Joreignlaporcerf.doleta.gov /pdf/NPWHC _Guidance_ Revised_ 1) _ 2009 .pdf. 

9 A point system i~ used to assess the complexity of the job and assign the wage level. Step 1 requites · a "l" to 
represent the job's. requirements. Step 2 addresses experience and must Contain a "0'.' (for at or below the level 
of experience and SVP range), a "1" (low end of experience and SVP), a "2" (high end), or ''3" (greater than 
range). Step 3 CO.IIS.iders education required to perform the job duties, a ''1" (more' than the us:ual ed:ucatjon.. bY 

.. · one category) or "2" (more than the usual education by more than one c~tegory), Step 4 accounts for SpeCial 
Skllls requirements that indicate a higher lt:vel of complexity or decision-making with a "l"or a 1'2" entered as 
apptopf~att:'· Finally, Step 5 addresses Supervisory Duties, with a ''P entered unless supervisionis g¢,o.er~l_ly 
required by the occupation1

• · 
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See DOL, Emp't & Training Admin., Prevailing Wage Determination Policy Guidance, Nonagric. 
Immigration Programs (rev. _ Nov. 2009), available at 
http://WWW .foreignlaborcert.doleta.gov /pdf/NPWHC _Guidance_ Revised _11_ 2009 .pdf. 

In the instant case, the petitioner designated the proffered position as a Level II position. The AAO 
observes that the designation of the proffered position ~ a Level. II position is an indication that 
beneficiary wi_U be required to perform moderately complex tasks that require lilllited judgment. 
However, throughout the record, the petitioner claims that "this particular position is so 'complex 
and unique' and that the individual in the position must be able to lead and work independently." ' 
For example, in the letter dated November 14, 2011, tlte petitioner states that the proffered position 

1is "not a clerical job,'' but that "it has a unique role because she should he able to work 
independently a,nd responsibly to provide gfiidance, operatioml1 support ~nd overall coordination 
\Vithifl the clinic busin_eSS a,ctivitieS. II the petitioner further adds that the individual in the proffered 
position ''should be able to lead ~nd drive the employees to identify cost savings, work within 
budget and contribute to the' irtcrease in munber of new patients and continued satisfactioil of current 
pa,tien,ts,'' · The petitioner · also adds that the incumbent •ishould have the capability to upgrade the 
current systelll of documentation to keep abreast to electronic record keeping a,nd ~ontribute to the 
environment [through] less use of paper:'• 

I 

. Moreover, in the letter dated March 26, 2012, the petitioner indicates that the individual serving in 
tbe administrative support staff position "should be able to work independentiy when left alone 
Without having tbe need to frequently be given directions · on times the employer is on business trip, 
conference , or perfolliling surgery." The petitioner states that "supervisory skills" are "very 
important" ·and that the "hired personnel shmild have effective leadership skills to be able to manage 
the 4 staffs [sic] within the clinic." The petitioner elllpha,s.izes that the individual "should be able to 
decide and act quickly to keep the medical clinic running efficiently," Further, on the Form I-290B 
filed on January 3, 2013, the petitioner claims that ''inore than 50% of the task.s perfonned in the 
administrative assistant position offered to the beneficiary call on higb"'level business aod 
intellectual skills, plus supervisory experience." The petitioner also stated that "such skills require .at 
'least a four-year business-related bachelor's degree, a,nd practical experience in understanding~ 
analyzing and applying complex, detail-intensive private sector and governmental ·regulatory 
schemes." -· 

In tbe a,ppeal, the petitioner claims~ that "the requirements for the proffered position exceeded those 
for a generic a,dlllinistrative assistant position." According to the petitioner, the ''proffered 

. administrative assista,tit position in a medical practice like mine · has high-level and specialized 
demands that distinguish it from a generic 'administrative assistant' position." The petitioner 
continues by stating that the "proffered administrative assistant position is NOT a generic or general 
one;'' _ The petitioner adds that "[i]n the medical and health CA;t:re context, and in the specific context 
of Jl1Y high-vol11me practice, the position has different ·tequitements." 

The AAO reviewed the reeord, and as previously noted, the designation of the proffered position as 
a Level tl position indiCateS that the beneficiary is required to -perfonn only moderately complex 
~asks tb.at requi_re limited judgment. Notably, the petitioner's assertions that tbe duties require a 



(b)(6)

.\ 

NON-PRECEDENT DJ;CISION 
Page 16 

significant level of responsibility and expertise, as well as the . petitioner's stated academic 
requirement for the position, do n~~ apRear to be reflected in the_ wage leve_l chosen by the petitio?er 
on the LCA for the proffered position. 0 The statements regardmg tbe clal1lled level of complexity, 
independent judginent and understanding required for the ptoffeted position appear to be materially 
inconsistent with the certification of the LCA for a Level II position. This coilflict undermines tbe 
overall credibiiity of the petition. The AAO finds th_at, fully considered in the context of the entire 
record of proceedings, the petitioner failed to establish the nature of the proffered position and in 
what capacity the beneficiary will actually be employed. 

the AAO will ilOw address the director's basis for denial of the petition, namely that the petitioner 
fC~,iled to establish that it would employ the beneficiary- in a ~pecia.lty occupation position. Fot ail 
H-18 petition to be granted, the petitioner must provide sufficient evidence to estC~,b1ish that it will 
employ the beneficiary in a specialty occupation position~ To meet its burden of proofin th_is regard, 

· . the petitioner must establish · tha.t the employment it is offering to the beneficiary meets tbe 
applicable statutory aild regulatory requirements. '--

Section 2l4(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation'' as an 

· 
10 The wage levels are defined 1n DOL's "Prevailing Wage l)etenn,ination Policy Guidance." DO~ provides 
the following descriptions for Level III and Level IV wage rates: -

Level ill (experienced) wage tates ate assigned to job offers for experienced employees who 
haVe a s_<;)\l.pd understanding of the occupation and have attained, either thtougn edAcaJioQ or 
experience, special skills or knowledge. They perform tas~ that require exercisingjudgment 
and may coordinate the activities of other staff. They may have supervisory audiority over 
thos~ st_af{. A requirement for years of experience or educational degrees that ate ~~ the higher 

· ranges indicated .in the O*N:Et Job ZOnes would be indicators that a Level III wage should be 
considered. · 

Frequently, key words in the job titl~ ca,n be l,lsed as indicators that an employer's job offer i~ 
fot li.IJ e)C'petienced worker. Words such as 'lead' (lead analyst), ··senior' (senior ptogi:aQlmet), 
'head' (head ilutse), 'chief (crew ¢hief), or 'jmuneyman' (journeyman plumber) would be 
indi~ators that a Levellll wage should be considered. 

Level IV (fully cpm:petent) wage rates ai:e assigned to job offers for CQI:Iipetefi.t employees 
who have sufficient experience in the occupation to plan and conduct work req~iring 
jQ<Jgment and the independent evaluation, selection, modification, arid appli<;ation_ of standard 
procedures and techniques. Such employees use advanced skills and diversified knowledge to 
solve up~sual and complex problems. These employees receive only technical gui<;l~nce and 
their work is reviewed only for application of sound ju~~ent ~nd effectiveness in meeting 
the establishment's procedures and expectations. They generally have management and/ot 
sup¢rvi~ory responsibilities. 

See DOL, Emp't &. T:r4ining Admin., Prevailing Wage Determination Policy Gu1dcince, Nonagric. 
hninigratioiJ Programs (rev. Nov. . 2009); available at 
http://wWw.foreignlaborcert.doleta.gov /pdf/NPWHC _Guidance_ Revised_ll_)009 .pdf. 
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occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) · attainment of a b~chelor's or higher degree in the specific specialty (or it_s 
equivalent) as a minimum for entry into the occupation in the United States . 

. The regulation at 8 C.P.R. § 214.2(h)( 4 )(ii) states, in pertinent part, tbe follqwing: 

Specialty occ1!patiort means an occupation whiCh [(1)] requites theoretieal artd 
practical application of a body of hig41y specialized knowledge in fields of hlliiian 

.. endeavor including, but not limited to, architecture, engineering, mathematiCs, 
physicai sciences, social sciences, medicine and health; ed11C:ation, bu~iness 
speci~ltjes, ·accounting, law, theology, and the arts, :and which [(2)] requires tbe 

. . attainment of a bachelor's degree or higher in a specific specialty, or its equiValent, as 
a lllinimum fot entry into the occupation in the United States. 

Pgrs11@.t to 8 (:.F.R. § 214.2(h)(4)(iii)(A), to q~alify as a specialty occupation; a proposed pos1tlon must 
·arso meet one pt the foUowwg criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
. requirement for entry into the particular position; .-, 

(2) The degree requirement is common to the industry ih parallel positions ru:llon,g 
similar organizatiom; or; in the alternative, an employer may show that its 
particular position is so tomplex or \lniq\le that it can be performed only by an 
individual with a degtee; · 

(3) . The employer normally requires a degree or -its equivalent for the positiom ot 

(4) Tbe nature of tbe specific duties [is] so specialized and complex that ldiowledge 
required .to perform the dqties is usually associated with the attainment of a · 
baccalaureate or higher degree. · 

. As a threshold issue, it is noted that 8 C.P~R .. § 214.Z(h)(4)(iii)(A) must logically be read together 
with section 214(i)(1) of the Act and 8 C.P.R. § 214.2(h)(4)(ii). In otber worqs, this regulatory 

·1 langu;;tge must be construed in .harmony with the thrust 6f the related provisions and witbtb~ statute 
aS a whole. Sec KMart Corp. v. Cartier, Inc., 486 U.S. Z81, 291 (1988)(holdihg that constrqction. 
of language which takes into account the design of the statute as a whole is preferred);. see also COlT 
/!zd~pendence Joint Venture v. FederalSav. and Loan Ins. Corp., 489 U.S. $61 (1989); Matter ofW­
F~, 21 l~N Pee. $03 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 414,Z(h)(4)(iii)(A) 
should logically be read as bei11g nece1;sary but not necessarily sufficient to meet the statutory and 
re~latory definition of specialty occupation. To otherwise interpret this section as staling the 
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necessa_ry (lnd sufficient conditions for meeting the definition of specialty occupation wotJ.ld result in 
particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or 
regulatory definition. See Defensor v. Meissner, 201 F3d 384, 387 (5th Cir. 2000). To avoid this 
illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be' read ~ providing 
S"!Jpplemental criteria that must be met in accordance with, and_ not as a1ternatives to, the-statutory 
and regulatory d.efinitions of specialty occupation. 

AS such and consonant· with section Z14(i)(l) of the Act and the regulation at 8 G.F.R . 
. § 2142(h)(4)(ii), U.S. Citizenship and Iifiin:igration Services (l)SClS) consistently interprets the 
term "degree'; i::r.t the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just ap,y baGcalaureate or 
higher degree, btJJ OJ::te in a specific specialty that is directly related to the proffered position. See 

. Royal Siam Corp. V. Chertoff, 484 F.3d 139, 1:47 (1st Cir. 2007} (describing "a degree requirement in 
a specific specialty" as "one that relates directly to the dtJ.ties a.nd responsibilities of a particular 
position"). Applying this standard, USCrS regularly approves H-lB petitiop.s. for qualified aliens 

. who are to be employed as engineers, computer scientists, certified public accountants; college 
.professqrs, and other such occ1,1patiops. These professions, for which petitioners have rego:latly been 
able to establish a minimum entry requirewent in the United States of a baccalaureate or higher 
degree in a specific specialty or its equivalent directly related to the dtJ.ties and responsibilities of the 
partiCtJ.lar position, fairly represent the types of specialty occupations that Congress contemplated 
when it created tbe H-lB visa category. 

To determine Whether . a particular job qualifies as a specialty occupation, USCrS does not Simply 
rely on a position's title. The specific duties of the profferedposition, combined with the-nature Of 
the petitioning entity's business operations, ate factors to be considered,. US CIS must examtne the 
\lltima.te employment of the alien, and determine whether the position qualifies a_s a speGialty 
·occupation. See genemlly Defensor v. Meissner, 201 F. 3d 384. The critical -element is not the title 
.of the position nor ail employer's self-imposed stan(fard~, but whether the position actually requites 
the theoretical and practical application of a body of highly speciali:z;ed lw,owledge, and the 
atta.i.lJment of a baccalaureate or higher degree iii the speeificspecialty as the miJ1_imuro for entry ipto 
the occupation; a.s _req\l.ired. by the Act. 

AS previously discussed, ba.sed 11po:n a complete review of the record of proceeding, the AAd fi'nds 
that the petitioner has failed to establish (1) the substantive nature and scope of the beneficiary's 
employment; (2) the -complexity, uniqu~~¢ss a.nd/or specialization of the tasks; and/or (3) the 
correlation between that work and a need for a particular educational level of highly specialized 
knowledge in a specific specialty. Consequently, these material c?nflicts preclude a determination 
that the petitioner's proffered position qual_ifies as a specialty occupation under the pertinent 
stattJ.to_ry a11d regulatory provisions. 

· That is, the petitioner's failure to establish t.he substaJ;ltive nature of the work to be petfotrned by the 
beneficiary precludes a finding that the proffered ·position is a. specialty occupation under any 
criterion a.t 8 C.F.R. § 214.2(h)(4)(iii)(A), because it is the substantive nattJ.r¢ of tbat work tbat 
determines (1) tne normal mtP-imum educational requirement for entry into the particular position, 
which iS the focUs of criterion 1; (2) industry positions which a.re parallel to the proffered position and 
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thus··,appropriate for review for a common degree requirement, under the first alternate prong of 
criterion 2; (3) the level of complexity or uniqueness of t.he proffered position, which is the focus of the 
second alternate prong of criterion 2; (4) the factual justification for a petitioner normct1ly requiring a 
degree or its eq1,Jjvct1e:gt, when that is an issue under criterion 3; and (5) the degree of specict1iz~tion and 
complexity of the specific duties, which is the foq1s of Criterion 4. Thus, the petitioner · has failed to 
establish that the proffered position is a specict1ty occupation under the applicable provisions. 

:Lit this regard, the AAO here refers back to, an:d hereby incorporates by referen~. its earlier analysis, 
coiilrilents, and findings with regard to the discrepanCies in the record, and the lack of evidene¢ 

. substantiating the duties and responsibilities of the position. As described, the AAo finds, they do not 
provide a sufficient factual ba:sis to convey a, persu.~ive basis to discern the substantive matters that 
would engage the beneficiary in the actual petforinance of the proffered position for the e:gti.re three­
year period re_ql,lested, such that they persuasively support any claim in the reoord of proe¢eding that the 
work that they would generate would require the theoretical and practical application of an:y particular 
educational level of highly specialized knowledge in a specific performance specialty directly related to 
the demands of the. proffered position. · 

Accordingly, as the petitioner has not established that it has satisfied any of the criteria at 8 C.P.R. 
§ 2l4.2(h)(4)(ii.i)(A), it cannot be found that the proffered position qualifies as a specialty 
occupation. The appeal will be dismissed and the petition denied for this reason. 

Nevertheless, assuming, arguendo, that the proffered duties as described in the record wo1.1lcJ ill f(lct 
be tbe duties to be performed by the beneficiary, the AAO will discuss them and the evidence of 
record with regard · to whether the proffered position . as described would qualify as a specialty 
occupation. To that end, the AAO turns to the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A). 

The AAO will first review the record of proceeding in relation to the criterion at 8 C.F.R, 
§ 214.2(h)(4)(iii)(A)(J), which requires that a baccalaureate or higher degree in a specific specialty, 
or its equivalent, is normally the minimu~ requirement for entry into the particular position. 

the AAO recognizes the Handbook as an authoritative source on the duties and educational 
requirements of the wide variety of occupations that it addresses. 11 As previously discussed, the 
petitioner asserts in the LCA that the proffered position falls under the occupl!tional category •ioffice 
and Administrative Support Workers, All Other." 

The AAQ reviewed the Handbook regarding the occupational category "Office ·and Adm:in.istrative 
Support Workers, All Other." However, the Handbook does not provide a detailed narrative .accou.nt 
nor does it provide summary da.ta for the occupational category ''OffiCe and Administrative Support 
Workers, All Other." More specifically, the Handbook does :got provide the typical duties and 
responsibilities for this category. Further, the Handbook does not provide any ip.folll)ation regarding 

11 The Handbook, which. is available in printed form, may also be aecessed on the internet, at http:// 
www.stats.bls.gov/oco/. The AAO's references to the Handbook are to the 2012..:.. 2013 edition avaUaJ:>Ie 

· online. 
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the academic and/or professional requirements for these positions. 

The AAO notes there are occupational categories which · are not covered in detail by the Handbook, 
as well as oc~upations for which the Handbook: does not provide any information. the Handbook 
States the following abo11t these occupations: · · 

Data for Occupations Not Covered in Detail 
Employment for the hundreds· of ·occupations covered in detail in the Handbook 
(!CCQunts ·for more than 121 million, or 85 percent of all, jobs in tbe economy. [The 
Handl)ook] presents summarY' data on 162 additional occupations for which . 
employment projections are prepared but detailed occupational information is not 
developed. These occupations account for about 11 percent of all jobs. For each · 
occupation, the Occupational Information NetWork (O*NEt) code, the occupational 
definition, 201Q employment, the May 2010 median a.m~ua1 wage, the projected 
employ~ent change and growth rate from 2010 to 2020, and education a.qd training 
categories are · pre$ented. For guidelines on interpreting the descriptions of projec.t~d 
employment change, refer to the section titled "Occupational Information Included in 
theOOH." 

Approximately 5 percent of all employment is not covered either in tb:e detailed 
occupational profiles or in the summary data given here. The. 5 percent includes 
categories such as "all other managers,'' for which little meaningful information could 

- be developed. 

U .• s. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlpok Handbook, '2012.-13 ed:, Data 
for Occupations Not Covered in Detail, on the Internet at http://WWW.bls.gov/ooh/About/Da_ta-fQr­
Occupations .. Not"'Covered-in-Det(lil.htm (last visited November 18, 2013). 

Thus, the narrative of the Ifandbook indicates that there are over 160 occupations for which only 
brief SUJlJJJ:laries are presented. (That is, detailed occupational profiles for tbese .160+ occupations 
are not developed.) The Handbook continues by stating that approximately five percent ofall 
·employmePJ is not covered either .,jn the detailed occupational profiles or in. the S1li11JJlary data. The 
Handbpok suggests that for at least some of the occupations, little meaningful informl1lion COtdd be 
developed. 

Accordingly, in certain instances, the Handbook is not determinative. When the Handbook does not 
support the proposition that a proffered position is one that meets the statutory and reglilatoty 
provisions of a specialty occupation, it is incumbent upon the petitioner to provide persuasive 
eviden~ that the proffered position otherwise qualifies as a specialty occupation 11I!cler this criterion, 
notwithstanding tbe absence of the Handbook's Support on the issue. In such case, it is · the 
petitioner's responsibility to pr.ovide probative evidence (e.g., documentation ftoin other 
authoritative sources) that indicates Whether the position in question qualifies as a specialty 
occupation. W~enever more than one authoritative source exists, an adjudicator wi_ll consider all of 
the evidence presented to determine whether a beneficiary qualifies to petforlil in a specialty 
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pccup~tion. Upon review of the record, the petitioner h~s f~iled to go so in the instant case. that is, 
the ·p~litioner - Jl.~s failed to submit probative evidence that norm~lly tbe minimum requirement fot 
positions falling 11,11der the occupational category ''Office and Administrative Support Workers, All 
Other" is at least a ba(;helor's degree in a specific speCialty, or its equivalent . 

, Iti the. ~nstant case, the petition~r has not est~iJlish~<i that the proffered position falls under an 
· QCX:\lPadon;il category for ·which theHandboo{(;-, or other authoritaHve source, -indicates that noriilally 

the minimwn f(eql!ireriient for entry is .at least a bachelor's degree in a specific. · specialty, or its , 
· .equivalent . Furthermore, tpe duties and requirements of the proffered position · as described iP the 

reco'qi·· Of proceediQ.g do not indicate tb~t the position is one. for which a baccalaureate -Or higbe~; 
degre'e' i.n a specific specialty, or its equivalent, ·is noffl.lally the minimum requirement fot entry. · 

· ·- Tbus, ~h~ ~!fti(lonerfaiied to satisfy the first criterion at 8 C.F.R. § 214,2(h)(4)(ii.f)(A). · 
·"l. , 

Ne,xt,, tbe AAO will revi~w th¢ record of proceeding regarding the fitst oftbe two alteroati.ve prongs 
of 8 c:F.R. § 214.2(h)( 4)(jii)(A)(Z), This prong alternatively calls for a petitioner to establish tba.t a 
requirement· of a bach¢.ot's or higher .degree i_n a specific specialty, or its equiv<Herlt, is common)o 
tije petitioner's industry in positions tha:t are botb: (1) p~ra1lel to the proffered position; and (2) 
l.o~te~l i_n organizations· that are similar to the petitioner . 

. · In detertiiining wh¢t_b¢r tbere is such a common degree requirement, factors often consi<leted by 
DSCIS iqplude: whether the Handbook reports that the industry requites a degte~; whether the 
industry's professional associ;Hion has made a degree <l Il_li_nimum entry requirement; and whether 
letters or affidavits from firms ot individuals in the industry attest that sl.lch firms ,;routinely employ 
and re~ruit ollly .degreed indiyiduals." See Shant4lnc. v. Reno, 36 F. Supp, 2d USl, 1165 (D.Minn. 
1999) (quotingHird!J3laker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S;D.N.Y.J9a9)}. · 

. Here and as altttady· discussed, tl:le petitioner has not established that its proffered position is one for 
which the Handbook, or other authoritative source? report_~ a11 industry-wl:de requirement of at least a 
bachelor's degree in a specifiC specialty, ot its equivalent. Thus, the MO incorponttes by reference 
the previo.u.~ , c;liscus_sion .on the matter. The record does n6t _contain any letters Jro,m th~ industryis 
profes_sion.~J (!S~ociatio11, indicating that it has made a degree a minimturt entry r~qu,ir~w,ent. Further~ 
the . p~titi<me:r did· not provide letters or affidavits froin firms or individuals. in .. tbe in<iustry a~ 
evidence to esta.blisb eJigibU_ity under this criterion of the regulations. · · 

r, 
Thus, . based lipon a complete review of the record, the 'petitioner has not established that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, .is common to 
the petitioner's industry in positions that are both: {1) parallel to the proffered position; arid (2) 
Iocate,<i in organizations that are similar to the petitioner. For the re~sons discu~sed above, . the 
petitioner has n<it s~#~fied the first alternative prong Of 8 C.P.R. § 214.2(h)( 4 )(iii)(A)(2). 

The AAd will next consider the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2), whicb 
is satis_(ied· if tbe petitioner· shows that its particular position is so COD1plex or unique that it can be 

··. perfoqned gnly by an individual with at least a bachelor's degree in a speci{i~ specialty, or .its 
equivalent. · _I 
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The MO acknowledges-that the petitioiie~ and its counsel may believe that the proffered position iS 
. ~9 complex ~ri.q/or unique that it can be performed only by an individual· with at lea,&t a bachelor's 
degree. , In s1,1pport of . this assertion, the petitioner provided documentation . in support of tl:J,is 

\ assertion, including information reg(lrding the prOffered position; aii organiZational chart; and a 
finanCial report dated Deeember 20, 2010. Upon revi~w of tlJ.e record of proceeding, the AAO find.s, 
however, that the petitioner has failed to sufficiently dev~lop relative Complexity or. uniqueness as a:n 
a_spect Qf the proffered position. That is, the AAO reviewed the r~cord ip its en-tirety and finds that 
t.he petitio_o~r ha,s not provided sufficient documentation.to support a claim that its particular position 
is so complex or uniq11e that it can only be performed by a.n individual with a baccalaureate or b.igl)~r · 
degree in a specific s:pecia,lty, or its equiva.lent. .. Further, the AAO hereby incotpotat.~s, into this 
analysis the e.ariiet comments and findings regarding the ip..formation and evidence provided with 
regard rto the proposed duties and requirements and the positiOii th_at they are said to comprise~ As ' 
ref1ected ·in those earlier CODunents aiid findings, the petitioner has•Il,Ot developed Or established 
colllple~i_ty or u.niquen~ss as attributes of the prOffered position that would requir~ . the sei;Vices of.a 
person With at le(!.st a bachelor's degree in a specific specialty, or its equivaJent 

. · - ' , .. 

In the instant case; the petitioner failed to Sl!fficie:Qtly develop relative complexity or uniqueness as 
@ c,tspect of the proffered poSition. Specifically, the petitioner fa,iled to d~mon.stra,te how.the duties 
desQrib~cl require the theoretical and practical application of a body of highly special~ed -~ow ledge 
such thilta,bacbelor's 6r bigl)er, clegree in a specific specialty, orGits equiValent; is required toperforih . 
them . .. Althol!gh the beneficiary provided a list of courses . that she completed, and she claims that 
these' ,c6urSeS qu~ify her for the position, the MO notes tha:t the " pe~itioner did not submit 
information relevant to a detailed course of study leading to a specialty degree and did not establish 
l:}ow such a Curriculum is necessary to perform the duties of the proffer~d position. Whlle a few 
rell!t¢d ·courses _may be beneficial in perfonning certain duties of the p9sition~ t.b.e petW_o:Qer has 
failed to d~emon$tra~~ bpw an established curriculum of such courses leading to · a. baccalaureate or 
higher degt.ee ina specific specialty, or its equivalent, is i:equ1red to perform the d1nies of the 
p~rticular position here - proffer~d. · 

This is further evidenced by the LCA Submitted by· tbe ~titio11er in support of the instant petition. 
Again, the· LCA ·indiCates a wage level based upon the occupa.tiona,l cl.as.sific(!.tion ''Office and 
Ad.mi.nis~rati.ve Support Workers, All Other" at a Level 11 wage. TbQs; tbe wage level Q.esignated -by 
tbc; p~tition_erin the tCA is not consistent with Claims that the .position would ~n.ta.U a.nyp(!.iticularly 
com:pie~ oflilliq\1~ duties. It appears that such a position would likely be classified at a b.igh~r-levei, 
such as a ~vel IV (fully competent) position, requiring a significantly' higher prevailing wage.. For 
exartiple, a Level IV (fully co!llpetenO position is designated by DOL for employees who "use 
adva~ced .s~ills and· qiversified knowledge . to solve unusmil arid complex problems.'' 12 

· 

. The descdpt_ioq of the duties does not specifically identify any tasks that are so comple]{ Or unique 

12 For ~dditional information on Level IV wage leveJs, see U.S. Dep't of Labor, Emp'i & Training Admi.n., 
Prevailing Wage De_terrnfnation Policy Guidance, Nonagric. Immigration Programs (tev. Nov. 2009); 
ava,ilq.i}le at http://~ .foreignl~borcert.dole!a.gov/pdf/NPWHC _Guidance_ Revjsed_l l_~OQ9.pdJ. 
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that only a specifically degteed individual could perform them. The record lacks sufficiently 
d@tailed i11formation to distingUish the proffered position as more complex or unique Jtoili other 
positions ~bat can be performed by persons without at least a, bachelor's degree in a specific speCialty 
Ot· its equiv&.lent. 

The AAO observes. that the petitioner bas indicated that the beneficiaty~s educational ba,ckgr.ound 
· cmd professional experience will assist her in carrying mit !he duties of the prOffered position. 
However., tbe test to . establish a position as a specialty occupation is n<_>t the skill set or education. of a 
proposed beneficillTY, but ~hetlier the position itself requires the theoretical ap.d practical application 
of a body' of highly specialized knowledge obtained by at least baccalaureate"level kn.owledge. in a 
specialized area. the petitioner does not'sufficie:Qt_ly explain or clarify whiCh ofthe duties, if ap.y, of 
the proffered position would be so complex or unique ·as to be distinguishable from . thos.e of similar 
but non·degreed or non-speCialty degteed employment. The petijioner has thus failed to estabtlsh 
the proffered . po~jtion as satisfying the · Second prong ··of · tbe cri_terion at · 8 C.F:R. ­
§214.2(h)(4)(Ui)(A)(2). 

The third criterion of 8 C.P.R. § 214.2(h)(4)(iii)(A) en,t(lils an employer demonstrating that it 
nonnaJly reql,llres a bachelor's degree in a speci~c speC:ia,lty, or its equivalent, for the position. The 
AAO usua:Uy revieWs the petitioner's. past recruiting arid hiring practices, as well as Information 
·regatding·employees who previously held the position. · 

To merit approval of the petition under this critel"ion, the record must contain d.ocumentatyevidence 
<;lewonstrating that the petitioner hl!S a history of requiri_ng tbe degree or degree· equivalency 'in its 
prior recruiting and hiring for the position. Further, it should l;>e noted thatthe re¢qr(i must establish 
that a petitioner's impositiop of a degree requirement is not merely a matter of preference for high~ 
. caliber candidates but is necessit~ted by performance requirements Of the position. In tbe i_nstant 

. case; the record does not establish a prior history of recruiting and hiring for the . proffered position 
only p~:n~op.s withat least a bachelor's degree in a specific speci~ty, or its equivalent. 

While a petitioner may believe or otherwi~e a~~ert that a proffered position require$ a, ~pecific 
degree, that opinion alone without corroborating evidence cannot establish .th.e pos.if.j9IJ, a~ a specialty 
occupation. . Were USCIS limited solely to reviewing a petitioner's Claimed self-irppos¢d 
requirements, then an¥ individual . with a bachelor's degree could be brought to the United States to 

. perform any occupation as long as the petitioner artificially created a token degree requirement, 
. whereby all individuals employed in a particular position possessed a baccalaureate of higher degree 
i_n the specific specialty or its equivalent. See Defenf)qr v. Meissner, 201 F.3d at 388. ·In _other 
words, if (!. petitioner's stated degree requirement is only cl.esigned to ~rtificially meet the standards 
for ap. H"" lB visa, ~md/or to· underemploy art individual in a position for which he or she is 
.ov~rqualified .and if tbe proffered position does not irt fact require such a specia;lty degre¢ .or its 

._ equivalent to perfotrn its puties, the occupation would not meet the statutory or regillatoty definition 
ofa speci~lty oceupation. See § 214(i)(l) of the Act; 8 C.ER. § 214.2(h)(4)(ii) (defining tbe tetrn 
"special~y oc.ctJp_atjop. ''). ·· 

To satisfy this criterion, · the eviden.ce of record must show that the specific petfomiance 
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requirements ofthe position generated the recruiting and hiringhistory. A petitioner'sper:functoty 
declaration of a particular educational requirem~nt wiU not tnf!S~ the fact that the position is, riot a 
specialty occupation. USCIS must examine the actual employm_ent requirements, and, on the basis 
of thflt · e~flfl}ination, determine whether the position qualifies as a specialty occupation. St?e 
general/}' Defensor v. Meissn~r, 201 F. 3d 384. In this purSuit, the critical element is not the title of 
the position, or the fact that an employer bas routinely insjsted on certain educational standards, but 
whether performance of the position actually requires the tbeoretjcal and practical application of a 
]Jddy of highly specialized knowledge, and the attaihfllent of a baccalaureate or bigbe( degree in the 
specific speci~lty as the minimum for entry into the occupation as requited by the Act. To i.ntewret 
the regtilations any otb_er way would lead . to absurd results: if USCIS were constrained to. recognize 
a speCialty occupation merely be~ause the petit.ioner has an established practice Of demanding 
certain educational requirements for the proffered · position - Md without consideration of how a 
beneficiary is to be Specifically employed - then any alien with a bachelor's degree in a specific 
speci.alty could be brought into the United States to perform non ... specialty occupaHons, so long as 
the employer required all such employees to have baccalaureate or higher degrees. See id. at 388. 

The petitioner stated in the Form I-~29 petition that it has :fi,ve employees and that it was established 
In 1974 (approximately 36 ye.ars prior to the submission of the H-16 petition). ·The petitioner also 

. stated tbat the proffered position is a new position. Thus, the record is devoid of docu.menta.tiOJ1 to 
establish that the petitioner :nm:mally requires at least a bachelor's degree in a specific specialty, or 
its equivalent, for the proffered position. The petitioner has not satisfied the third criterion of 
8 C.F.R. § 214.2(h)(4)(iii)(A). 

The fourth criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish that the nature 
of the specific duties is so specialized and complex that the knowledge required to perform them is 
usually associated with the attainment of a bacealaureate or higher degree In a specific Specialty, or 
its equivalent. · · · · -

As previously noted, the petitioner provided documents regarding its business operatioQ.s, including 
an orga_n_~atioQ.a.J chart, a financial report from 2010, and information regarding the proffered 
position. The AAO acknowledges that .the petitioner and its counsel may believe that tbe nature of 
the specific duties is so specialized and complex that the knowledge required to perfoilil them.. is 
usually associa.ted with the attainment of a baccalaureate or higher degreein a specific specialty, or 

· its equivalent. However, upOn review of the record · of the proceeding, the AAO notes that the 
petitioner has not provided probative evidence to satisfy this criterion of the regulations. In the 
Instant c~se, relative specialiZation and complexity have not be~n sufficie11tly ~eveloped by the 
petitioner as an aspect of the proffered · position. That is, the proposed dp.t.i~s . b:1ve not been 
described with sufficient specificity to establish that they are mote specialized arld complex than 
positions that are not usually a,ssociated with at least a bachelor's degree in a spedfit·,spedalty, or its 
equivalent. 

Furthermore, the AAO incorporates its earlier discussion and analysis regarding the duties of. the 
proffered position, and the designation of the proffered position in the LCA as a relatively low"'level 
position relative to others wiihin the occupa,tional category of "Office and Administrative Support 
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Workers; All Other." Without further evidence, it is simply not credible that the peti(ioner's 
proffered position is one with speci~lized and complex duties as such a position would likely be 

· classified at a higher.,.level, such as a Level IV (fully competent) position,'requiring a substantially 
higher prevailing wage. As previously discussed, a Level IV (fully competent) position is 
des_igiJ.~ted by DOL for employees who "use advanc.ed skills and diversified k.1mwledge to solve 
.unusual and complex problems" and requires a significantly higher wage. 

The 'petitioner has submitted inadequate probative evidence to satisfy this criterion of the 
regulations. Thus, the petitioner has not established that the nature of the specific duties of the. 
proffered position is so specialized and complex that the knowledge require(:) to perform the duties is 
usual_ly assm~iateq with the attainment of a baccalaureate or higher degree in a specific speci~ty, or 
its eqUivalent. Th_e AAO, therefore, concludes that the petitioner ·failed to satisfy the criterion · at 

· 8 C.F.R~. §. 214,2(h)(4)(iii)(A)(4), 

The petitioner must establish eligibility at the time of filing the no:qimmigrant visa petition. 8 C.P.R. 
§ 10;3.2(b )(1). The AAO finds that the petitioner has failed to establish that it bas satisfied any of the 
criteria at 8 C,F.R, § 214.2(h)(4)(iii)(A) and, therefore, it cannot be found that the proffered position 
qualifies as a specialty occupation.' The appeal will be dismissed and the petition denied for this 
reason. 

The MO does not need to examine the issue of the . beneficiary's qualifications, because the 
petitioner bas not provided sufficient evidence . to demonstrate that the proffered position is a 
specialty occupation. In other words, the beneficiary's credentials to perform a particular job are 
relevant only when the job is found to be a specialty mx~upation. 

As d_is~:Ussed in th.is decision, the petitioner did not submit sufficient evidence reg~nHAg the 
proffered positim_l to determine whether it will require a baccalaureate or higher degree in a specific 
specialty or its equivalent. Absent this determination that a baccalaureate or higher degree in a 
specifiC specialty or its equivalent is required to perform the duties of the proffered position,- it a1s6 
cannot be determined whether the beneficiary possesses that degree or it:s equivalent. Therefore, the 
AAO need not and will ~ot address the beneficiary's qualifications further, except to note that, in any 
event, the petitioner did not submit an evaluation of her foreign degree or sufficient evidence to 

·establish that her degree is the equivalent of a U.S. bachelor's degree in a specific specialty, As 
such, since·evidence was not presented that the beneficiary has a~ least a u.s,. bachelor's qegr_ee i_n a 
specific specialty or its equivalent, the petition could not be approved even if eligibility for the 
benefit sought bad been otherwise established. - - · 

An appliCation ot petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the service center does not identify all of tbe grou11ds for denial in the 
initial decision, Se~ Spencer Enterprises, Inc. v. United States, 229 F. Stipp. 2d 1025, 1043 (E.D. 
Cal. 2001), aff'd, 345 F.3d 683 (9th Cir, 2003); see aJso 381 F.3d 143, 145 (3d Cir. 2004) (noting 
that the AAO conducts appellate review on a de novo basis). · 



(b)(6)

NON-PRECEDENT DECISION 
Page 26 

Moreover, when the AAO denies a petition oil multiple alternative grounds, a plaintiff can succe.ed 
on a challenge only if it shows that the AAO abused its discretion with respect to ~11 of the AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, a!fd. 
345 F.3d 683. , 

Tbe ~ppec:~J will be dismissed for the above stated reasons, with each considered as an independent 
a:nd alternate b~sis for the decision. In visa petition proceedings, it is the petitio11er's burden to ·· 
establish eligibility for the immigratim~ benefit sought. Section 291 of the Act, 8 U.S.C. § 136l; 
Matter ofOtiende, 26J&l'l Dec, 147, 128 (BIA 2013). Here, that burden. has not been met. 

ORDER: . - ·--· i . . The appeal is dismissed . 




