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DISCUSSION: The serviGe center director denied the nonirt)migrapJ visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeaL The appeal will be dismissed. The 
petition will be denied. 

On the Foi11.1 1-129 visa petition, the petitioner states 
as the type of business in which it is engaged and also states that it was established in 2002-. In 
order to employ the beneficiary in a part-time position to which the petitioner assigns the title 
"Market Research Analyst,'' at a salary of $42,500 per year/ the petitioner seeks to classify him as a 
nonimmigrant worker in a specialty occupation pursuant to section 101(~)(15)(H)(i)(b) of the 
lnimigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition, concluding that the petitioner falled to demonstrate th~t the 
proffered position q\J~lifies for classification as a specialty occupation. 

the record of proceeding before the AAO contains the following: (1) the Form 1-129 and 
supporting documentation; (2) the- director's request for additionlll evidenc~ (RFE); (3) the 
petitioner's response to the RFE; (4) the director's letter denying the petition; and (5) the 
Form I-290B and supporting documentation. 

Upon review of the elltire record of proceedillg, the AAO finds that the petitjoner ha,s failed to 
overcome the director's ground for denying this petition. Accordingly, the appeal will be dismissed, 
and the petition will be denied. 

:Beyond the decision of the director, th~ AAO finds an additional aspect which, although not addressed 
in the director's decision, n~vertheless also precludes approval of the petition, na.mely, the petitioner's 
frulure to certify on Form I-129 Supplement H, Section 1, that it would be liable for the :reasonable 
costs of return transportation of the/ alien beneficiary if he were dismissed by the employer prior td the 
expiration of the period of authorized stay.2 For this additional reason, the petition must also be 
denied. 

I. The Petitioner and its Proffered Position 

As noted above, the petitioner stated that it is engaged in the ethnic food store and catering business. 
In his April 6, 201lletter of support that was filed with the Form 1-129, the petitioner's president 
described the petitioner as "a financially successful company" that has been in business since 2002. 
The letter further describes the petitioner as "a supetillarket that offers any kind of East-European. 
groceries, including fish, seafood, caviar, sausages, dairy, bakery, preserves, and souvenirs." That 

1 The Labor CoJ;Idition Application (LCA) submitted by the petitioner in support of the petit.ion was certified 
for use with a: job prospect within the "Market Research Analyst and Marketing Specialist" occupational 
classification, SOC (O*NET/OES) Code 13-1161. 

2 The AAO conducts appellate review on a de novo basis (See Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004)), and it was in the course of this review that the AAO identified this additiOnal ground for 
deniaL 
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letter also states that, at the time of the petition's filing, the petitioner was operating five (5) stores. 
According to the letter, the petitioner's major clients are "immigrants from East European countries 
and lovers of Russian food and culture.'' 

The aforementioned letter of support introduces the duties of the proffered position as follows: 

Job Duties 

To thrive in hard eeonomic times and for further development and growth, [the 
petitioner] is in need of to further determine who are the competitors, what is the best 
selection of Russian food, and whether it is practicable to open new locations. 

The duties claimed by the position offered are as follows: 

• Collect and analyze data to evaluate existing and potential product and 
service markets in an effort to maintain and increase profits; 

• Identify and monitor competitors; 

• Research market conditions or changes in the industry that may impact sales 
and conduct benchmarking; 

• Analyze existing markets and potential new markets, including m~rket 
penetration, market development, product development and diversification~ 

• Prepare reports and illustrate da.ta graphically related to opening new stores; 

• Use tbe data obtained to update the employees, so as to aid in the 
improvement of user acquisition quality, increase revenue, and gain 
competitive advantage; 

• Increase the company's soci~l media reach substantially; 

• Identify a target market and develop a marketing mix that will appeal to 
potential customers; and, 

• Collect and analyze data on customer demographics, preferences, needs, and 
buying habits. · 

In its support letter, the petitioner described the position's educational requirements as follows: 

The position of a Market Research Analyst demands knowledge of management and 
busmess administration, including informational technologies, economics, accounting, 
development and pedagogical psychology, visual aids and new information techniques, 
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neuropathology, psychopathology, and special preschool pedagogy. Considering the 
nature of the work UCC requires at least a Bachelor's degree in Special Education. 

From the outset, we note that after about the first third of the educational requirements laid out in 
the support letter, none of the requirements appear to relate to marketing. In fact, this section of the 
letter relates the proffered position to educational requirements that appear to have no actual 
relationship to the type of position specified in the letter. These unrelated requirements include 
knowledge of "development and pedagogical psychology," knowledge of "neuropathology,'' 
knowledge of''psychopathology,'' and knowledge of''special preschool pedagogy." Also, this section 
identifies, without w.y apparent basis, "Special Equcation" as the pertinent specialty. 

Also, from the ove_rall context of the r~<:Qrd of proceeding, it appears that this paragraph on educational 
requirements does not in fact pertain to the petition before us at all, as the petitioner is nowhere else referred 
to as "UCC' and as many of the stated requirements - such as for a degree in Special Education - do not 
re<J,sonably rel_ate to the content of the rest of the record of proceeding. 

The fact that the petitioner's president sigiled a Jetter with such erroneous information indicates a lack of 
attention to the details of the letter, and, it suggests the possibility that the pet_itioner may not h;rve paid due 
attention to other· documents submitted into the record. The same implication applies to the inconsistency, 
noted later in this decision, regarding how the petitioner's assertions and Dr. letter, submitted by 
the petitioner, differ in their characterizations of the condition of the petitioner's business. 

Further, that the letter. ascribes such discordant educational requirements to the proffered position and a.t least 
partly relies upoil them. to support tbe need fot a bac.helot' s d,egree so impacts against the reliability of the 
letter that it depletes s the letter of any probative value. 

II. Specialty Occ11pa.tion 

The AAO will now address the director's finding that the proffered position is not a specialty 
occupation. Based upon a complete review of the record of proceeding, the AAO agrees with the 
director that the evidence of record fCiils to establjsh that (he positioQ as described constitutes a 
Specialty occv:pation. Accordingly, the appeal will be dismissed, and the petition will be denied. 

To meet its burden of proof in establiShing the proffered position as a specialty occupation, the 
petitioner must establish that the employment it is offering to the beneficiary meets the following 
statutory and regulatory requirements. 

Section 214(i)(l) of the Imtn,igration a_nd National.ity Act (the Act), 8 U.S.C. § 1184(i)(l) defines the 
tetin "specialty occupation" as one that requires: 

(A) 

(B) 

theoretical and practical application of a body of highly specialized 
knowledge, and 

attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 
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The tefin "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as: 

An occupation which requires [(1)] theoretical and practical application of a body of 
highly specialized knowledge in fields of hum(:ln endea,vor including, but not limited 
to, architecture, engineering, mathematics, physical sciences, social sCiences, 
medicine and health, education, business specialties, accounting, law, theology, and 
the arts, and which requires [(2)] the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a lllinimum for entry into the occupation in the 
United States. 

Pursuant to 8 C.P.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
also meet one of tbe fol_lowing criteria: 

(1) A baccalaureate or higher degree ot its equivalent is notmally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organiZations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific dutie_s [is] so specialiZed and comple){ that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. ~ 

As a threshold issue, it is noted that 8 C.E.R. § 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(1) of the Act and 8 C.P.R. § 214.2(h)(4)(ii). In other words, this regulatory language 
must be construed in harmony with the thrust of the related provisions and with the statute as a 
whole. SeeK Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of 
language which takes into account the design of the statute as a whole is preferred); see also COlT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of 
W-F-, 2ll&N Pee. 503 (BIA 1996). ·As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory a_nd 
regulatory defmition of specialty occupation. To otherwise interpret this section as stating the 
necessary and sufficient conditions for meeting the definition of specialty occupation would result 
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory 
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid 
this illogical a:qd absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as providing 
supplemental criteria that must be met in accordance With, and not as altematiyes to, the statutory 
and regulatory definitions of specialty occupation . 

. As such and '--consonant with section 214(i)(1) of the Act and the regUlation at 
8 C.F.R. § 214.2(h)(4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently 
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interprets the term "degree" in the criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A) to mean not just any 
. baccalaureate or higher degree, but one in a specific specialty tbat is directly related to the proffered 
position. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree 
requirement in a specific specialty" as "one that relates directly to the duties and responsibilities of 
a particular position"). Applying this standard, USCIS regularly approves H-lB petitions fur 
qu~lified aliens who are ·to be employed as engineers, computer scientists, certjfjed public 
accountants, college professors, and other such occupations. These professions, for .which 
petitioners have regtilarly been able to establish a minimum entry requirement in the United States 
of a baccalaureate or higher degree in a speCific specialty or its equivalent directly related to the 
duties a.nd responsibilities of the particular position, fairly represent the types of specialty 
occupations that Congress contemplated when it created the II-lB vis~ c~tegory. 

To determine whether a partiCular job qualifies as a specialty occupation, USCIS does not rely 
simply upon a proffered position's title. The specific duties of the position, combined with tb~ 
nature of th~ petitioning entity's business operations, are factors to be considered. USCIS must 
examine the ultimate employment of the beneficiary, and determine whether the position qualifies 
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d at 384. The critical 
element is not the title of the position nor an employer's self-imposed standards, but whether the 
po~ition actl1ally requires the theoretical and practical application of a body of highly specialized 
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the 
minimum for entry into the occupation, as requited by the Act. 

As a prelirpinary matter, the AAO finds that upon consideration ofthe totality of all of the petitioner's 
duty descriptions - including its assertions,:rnade in the initial filing, those in response to the director's 
RFE, and cou.rtsel's assertions made on appeal- the evidence of record of proceeding does not establish 
the depth, complexity, or level of specialization, or substantial aspects of the matters in which the 

. petitioner says that the beneficiary will engage. Rather, the proposed duties of the proffered position, 
and the position itself, are described in rel~tively generalized and abstract terms that do not relate 
substantial details about eitl}er the position ot its constituent duties. Further, the MO fmds, that the 
petitioner has not supplemented the job and duty descriptions with documentary evidence establishing 
the substantive nature of the work that the beneficiary would perform, whatever practical and 
theoretical applications of highly specialized knowledge in a specific specialty would be required to 
perform such substantive work, and whatever correlation may exist between such work a.nd associated 
performance'"required knowledge and attainment of a particular level of education, or edl!cational 
equivalency, in a specific specialty. 

As evident in the above-quoted list of duties from the petitioner's letter of support, the petitioner relates 
the duties - and by extension, the position which they comprise - in terms of generalized functions. 
While such descriptions are sufficient to align the proffered position with the Market Research 
Analysts occupational category, they are not sufficiently detailed and explained to distinguish the 
proffered position from other market research analyst positions, including those which do not require, 



(b)(6)

NON-PRECEDENT DECISION 
Page 7 

or are performed by persons without, at least a bachelor's degree or the· equivalent in a specj[lc 
specialty.3 

. 

That being said, the AAO will now proceed to a discussion of the application of each supplemental, 
alternative criterion at 8 C.P.R. § 214.2(h)(4)(iF)(A) to the evidence in this. record of proceeding, 
with the understanding that, for economy's sake, the above comments and findings are deemed to 
be hiCorporated into the analysis of each criterion that follows below. 

First, we will address the March 25, 2013 letter that the petitioner submits on appeal from 
Ph.D., a professor of Marketing at The letter is submitted for 

consideration as an expert opinion. 

For the reasons now to· be discussed, the AAO finds that the Dr. _ letter is not probative 
evidence that the particular position here proffered is one that requires at least a bachelor's degree or 
higher in~ specific specialty. 

According to the letter, Dt. provided the letter as a favor for another member of his faculty who 
does not appear to have any relation to the petitioner. · 

In the letter's first paragraph, Dr. states that the purpose of the letter is twofold. The first 
purpose is "to present my opinions tegatding the tole and value of marketing research in small to 
medium retail establishments in general and [the petitioner], a niche retailer in the 
arell. in particular." The letter indicates that the second purpose is to comment on possession of a "BS 
degree" as "a minimum requirement for marketing research competence." The letter phrases that 
second purpose as follows: 

The second matter I have been asked to oomment ori is that a minimum requirement for 
marketing resear~h competence is th~t a mWmum requirement for marketing 
researcher competence is to possess a BS degree. 

Dr. states that he is "qualified to comment on these two questions" by virtue of his "training 
and experience as a university professor who has conducted over one hundred marketing research 
projects for over [sic] my forty year career in the field." 

Bas~d upon the studies that Dr. quotes and his comments upon them, the AAO accepts Dr. 
_ opinion that market research is valuable, and even key, to small and medium retail 

establishments, including the petitioner. Accordingly, the AAO has included this aspect of Dr. 
opinion in its consideration of this appeal. However, such evidence of the utility of 

marketing research to the petitioner and other business.es is not relevant to ·the issue of whether 
perfonn~ce of the proffered position would require the theoretical and practical application of at least 
a bachelor's degree "level of highly specialized knowledge in a specific specialty. 

3 that entry into the Market Research Analysts occupational category does not require at least a bachelor's 
degree, or the equivalent, in a specific specialty will become clear in the discussion of the pertinent chapter 
ofthe U.S. Pepattlllent OfLabor's Occupational Outlook Handbook, which is soon to follow. 



(b)(6)

NON-PRECEDENT DECISION 
Page 8 

As will now be disC\lSsed, the MO accords no probative weight to letter when it comes 
to the issue of the minimum educational credentials that would be required to perform the particular 
position that is the subject of this petition. 

The AAO notes thlJ.t Pr. does not state or indicate by the content of his letter that be has visited 
the petitioner, observed, or otherwise attained an understanding of the scope of the petitioner's 
particular operationS, market niche, or rnarket research needs. Likewise, it is not apparent that Dr. 

had any substantive discussions with the petitioner regarding the petitioner's particular 
marketing research needs or plans. In short, the AAO finds that Dr has not the demonstrated 
that he has sufficient familiarity with the petitioner, its operations, its understa~ding of its basic 
customer base, its business plans, or its rnatketing needs to provide a reliable factual foundation for 
conclusions regarding the petitioner and the nature and level of education required for any person 
pertormW.g marketing research for it. 

In the above regard, the AAO finds that Dr. fails to provide a sufficient basis of knowledge 
abo.11t t:he petitioner's particular business, business plans, and market-research needs. the AAO also 
notes that Dr. characterization of the petitioner rnaterililly conflicts with the petitioner's own 
chara2terization of itself. Dr. opines that a "relatively new, struggling" business like the 
petitioner could benefit from using market research. We note, however, that the petitioner has been in 
business for over eleven years, and, according to the record, has expanded during that time and runs 
several different stores throughout the metropolitan area Dr. description of the petitioner is 
incongruous with C(>l}trary assertions by the petitioner, such as those with regard to its growing 
customer base and its success being reflected in the recent opening of a fifth store, as well as counsel's 
statement, in her December 31, 2012letter relying to the RFE, that the petitioner "is contemplating to 
open new stores in the area heavily populated by the immigrants from [the] folliler U.S.S.R." This is 
indicative of Dr. not having a substantial understanding of the very business entity about 
wllic.h he is opining. 

For the reasons discussed in the paragraphs above, the AAO finds that neither Dr. letter, its 
brief resume of Dr. _ credentials, the similar one-page Internet profile of Dt. that was 
submitted with the record, nor any other,_evidence in the record of proceeding establishes that 
Dr. has sufficient knowledge of the petitioner and its proffered position for his opinion 
regarding the petitio:ner's market research needs or its proffered market-research-arialyst position to 
merit any weight towards satisfying any criterion at 8 C.P.R.§ 214.2(h)(4)(iii)(A). 

there is an additional, separate, and independent basis forthe AAO's according no probative Weight to 
the Or. opinion so far as it extends to the particular academic credentials required to perform 
the proffered position, namely, the lack of foundational evidence establishing that this professor's 
experience and/or academic positions equipped him with special or expert knowledge with regatd to 
that particullJ.r area upo:n which he opines. In this regard, the AAO notes that Dr. does not even 
claim that any of his matket research projects dealt with the type of business in which the petitioner 
engages or . with the particular scope, size, and type of business operations that characterize this 
petitioner. Further, nothing in the evidence of record indicates that Dr. has specialize9 in, or 
has been recognized as an authority on, determining the educational requirements for performing 
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whatever market research analysis may be required by a relatively small, ni~he-m..a,rket fillil in the t}'pe 
of business in which this petitioner is eng£tged. · Going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter 
ofSoffici, 22 I&N Dec~ 158, 165 (Comm. 1998) (citing,Matter ofTreasure Craft ofC(Jlifornia, 14 
I&N Pec.l90 (Reg. Coil1Ill. 1972)). · 

In any event, evert if fully accepted at face value - which, as discussed above, would not be supported 
by the evidence of record in this matter- Dr. opines only that "competency" requires a,t least a 
bachelor's degree, or a ''BS degree," but not one ill~ sp~cific speci~ty. Therefore, even if it were not 
dev~u,ed by tbe deficiencies and discrepancies discussed above, and even if its content were fully 
accepted by the AAO, Dt. letter would not .establish that the proffered position would require 
at least a ba(?helor's degree, or the equivalent, in a specific specialty. · \. 

That being said, the AAO also fmds that a particular line of statements in Dt. letter is 
questionable, that is, the statements to the effect that the each and all of the following courses are 
necessary ~'for marketin~ researcher competence;': 

Advertising; 
Consumer Behavior Research; 
Economic Statistics; 
Introduction to Psychology; 
Introduction to Research Methodology; 
Introduc~ion to Sociology; 
Informational Technologies; 
Management of Catering Institutions; 
Management of Finances; 
Marketing; · ' 
Microe90nomics; 
Personnel Management; 
Research Methodology; 
Strategic Marketing; and 
Unjvet:sa,l Qu,aUty M~11agement.4 

Dr. does not explain if the .courses listed above are even offered, much less required, at every 
l.Qstjtution that may offer a degree in marketing research. Nor does Dr. provide a, su,bstantive, 
analytical discussion of how he reach,ed his conclusions with rega,rd . to the necessity of these courses 
(which, the AAO notes, happen to mirror the courses that the petitioner identified irt its letter Of 
support). Rather, the letter bears this conclusory statement of self-endorsement, which the AAO finds 
neither infollilative, corroborative, norpersuasive: . 

4 Although we need not enter a .finding on the beneficiary's qualifications, we do note that according to the 
record, the beneficiary has not taken any of the courses listed above. 
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On the question of the minimum requirements for marketing researcher competence[,] I 
based my statement on my training and . ex erience as a university professor and Area 
Chair of Marketing in the 

Dr. provides no substantive explanation of how such "training and experience" equipped him 
with the special_ knowle~ge that he claims in this area of educational requirements. Going on record 
without supporting docQ.IlJ.en.t&ry evidence is not sufficient for purposes of weetipg tl;ui burdel! of 
proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Mattei' 
ofTrea_sure (;raft ofCalifornia, 14 I&N Dec. 190 (Reg. Comm'r 1972)). 

·:rurthermore, ¥ noted eatlier, nothing in his narrative establishes or even claims that Dr. has 
ctetlJally e~~ned the petitioner's operations and has evaluated the exact nature ofthe position at issue. 
The ' broad and generalized statements which m.~tch t.~ks of the position witb college cowses fail to 
provide specifics indicating what type of analytical tools woUld be employed to complete the taskS. 
This lack of det@ a.bo11t Jhe petitiop.er's actual operations also underm1nes the reliability of Dr. · 

letter's collithents and conclusion regarding the minimllll1. required e<;IQ.catio@l credenti.als., 

For the many distin.ct Jea.soJJ.s discussed above, tbe MO accords no probative weight to Dr. 
opinion with regard to the minimum educational requirements for the proffered position .. 

· USCIS may, in its discretion, use as advisory opinions statements submitted as expert testimony. 
However, where an opinion is not in accord with other information or is in any way questionable; 
tJSClS is not requited to accept or may give less Weight to that evidence. Matter of Caton 
lntemationg,l, 19l&:N Dec. 791 (Comm'r 1988). . . 

As the . above · dmi:rftents and . findings beat upon the analysis of . each crherion a.t 8 C.P.R. 
§ ?l4.2(h)(4)(ii.i)(A), the AAO hereby incorporates them into its discussion and analysis of each 

. criterion, Which follows below. 

The AAO will now discuss the criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A)(l), which is satisfied by 
es~ablishing that a baccalaureate or higher degree, or its equivalent, in a speCific .specialty is 
nP"rmCilly the minimum requirement for entry into the particular position that is the subject of the 
petition. 

·The AAO recognizes the U.s:-Department of Labor's (DOL) OccupatiQnal Outlook Handbook 
· (Handbook) as an authoritative. source on the duties and educational req\l_ii:em~nts of the wid.e 
. variety of occupations it addresses.5 As already noted, the AAO agrees With counsel and the 

petjtioner that the proposed duties generally align with the generic duties ascribed to the Market 
Research Analysts occupational classification. 

In relevant part, the Handbook summarizes the duties typically performed by market research 
an~lysts as follows: · 

5 The Handbook, Which is available in printed form, may also be acce.ssed online at 
hm;://www.stats.pls.gov/oco/. The AAO's references to the Handbook are from the 2012-13 edition 
available online. 
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Market research analysts typically do the following: 

• . Monitor and forecast marketing and sales trends 

• Measure the effectiveness of marketing programs and strategies 

• Devise and · evaluate methods for collecting data, such as surveys, 
questionnaires, or opinion polls 

~ Gather data about consumers, competitors, and market conditions 

' Analyze data using statistical software 

• Convert complex data and findings into understandable tables, graphs, 
and written reports 

(_ 

• Prepare reports and present results to clients or management 

Market research analysts perform research and gatber data to help~ company m.~rket 
its products or services. They gather data on consumer demographics, preferences, 
needs,' and buying habits. They collect data and information using a variety of 
methods, such as interviews, questionnaires, focus groups, market analysis surveys, 
public opinion polls, and liter~ture reviews. 

Analysts help determine a company's position in the marketplace by ~esearching 
their competitors and analyzing their prices, sales, and marketing methods .. Using 
tbis inform~tion, they may determine potential markets, product demand, and 
pricing. Their knowledge of the targeted consumer enables them to develop 
advertising brochures and commercials, sales plans, and product promotions. 

Market research analysts eyaluate data using statistical techniques and software. 
Tbey must interpret what the data means for their client, and they may forecast future 
trends. They often wake charts, graphs, or other visual aids to present the results of 
their research. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
"Market Research Analysts," http://www.bls.gov/ooh/Business-and-Financial/Market-research­
analysts.htm#tab-2 (last visited October 22, 2013). 

The Handbook states the following with regard to the educational requirements necessary for 
entrance into this field: 

Market research analysts need strong math and analytical skills. Most market 
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research analysts need !:lt least a bachelor's degree, and top research positions often 
require a master's degree. 

Market research analysts typically need a bachelor's degree in market r~search or !:l 
related field. Ma,ny have degrees in fields such a,s statistics, math, or computer 
science. Others have a background in business administration, orte of the social 
sciences, or communications .. Courses in statistics, research methods, and marketing 
are essential for these workers; courses in communications and 
social sciences-· such as economics~ psychology,~a,nd sociology-are also important. 

Many market research analyst jobs requite a master's degree. Several schools offer 
graduate programs in marketing research, but many analysts complete degrees in 
ot_her {iefds, such as statistics, inarketing,, or a M.a,ster of Busip.ess Adlllinistratiop. 
(MBA). A master's degree is often required for leadership positions or positions that 
perform more technical research. 

/ 

I d. at http;//www.bls.gov/ooh[Business-and-Financial/Market-rese;arch-a,na,lysts.htm#tab-4. 

In general, provided the speCialties are closely related, e.g., chemjstry and biochemistry, a minimum 
of a bachelor's or higher degree in more than one specialty is recognized as satisfying the "degree in 
the specific specia,lty" requirement of section 214(i)(1)(13) of the Act. 111 such a case, the required 
"body of highly specialized knowledge" would essentially be the same. Since there must be a close 
correlation betwe.en the required "body of highly specialized knowledge" and the position, however, 
a m.inimum entry requirement of a degree in two disparate fields, such as philosophy and 
engineering, would not meet the statutory requirement that the degree be "In the s.pecific specia,lty," 
unless the petitioner establishes how each field is directly related to the.duties and responsibilities of 
the partiCular position such that the required body of highly speCialized knowledge is essentially an 
amalgamation of these different specialties. 6 Section 214(i)(1 )(b) of the Act (emphasis added). 

Here, although the Handbook indicates that a bachelo.r's or higher degree is ''typically" required, it 
also indicates that baccalaureate degre.es in various fields are acceptable fot entry into the 
occupation. In addition to recognizing degrees in disparate fields, i.e., social science and computer 
science as acceptable for entry into this field, the Handbook also states that "others have a 
background in business adminiStration." Although a general-purpose bachelor's degree, such as a 
degree in hqsiness administration, may be a legitimate prerequisite for a particular position, 
requiring· such a degree, without more, will not justify a finding that a particu,lar positiO!l qualifies 
fot classification as a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at 147.. 
Therefore, the Handbook's recogrtition that a general, non-specialty "background" iii business 

6 Whether read with the statutory ''the" or the regulatory "a," both readings denote a singular "speCialty." 
; Section 214(i)(l)(I3) of th,e Act; 8 C.F.R. § 2142(h)(4)(ii). Still, the AAO goes not so na.rrowly interpret 
thes~ provisions to exclude· positions from qualifying as specialty occupations if they permit, as a minimum 
entry requirement, degrees in more than one closely related specialty. As just stated, this also inCludes evert 
seemingly disparate specialties provided the evidence of record esta.blishes how each a.cceptablt:, speci_fic 
field of study is directly related to the duties and responsibilities of the particular position. 
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admipistration is s~ffic.ie~t for entry into the occupation strongly suggests that a bachelor's degree 
· in a specific· specialty is not a normal, minimum entry requirement for this occupation. 
Accordingly, as the Handbook indicates that the Marketing Research Analyst occupationa1 group 
does not normally r~quire at least a bachelor's degree in a specific spec.i~lty or its equivalent fot 
entry, it does not support the proffered position as satisfying the criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(l). 

the materials from the Occupational Information Network (O*NET) do not establish that the 
proffered position satisfies the first criterion described at 8 C.P.R. § 214.2(h)(4)(iii)(A), either. The 
O*NET is not particularly useful in determining whether a baccalaureate degree in a specific 
specialty, or its equivalent, is a requirement for a given position, as its Job Zone Four designation 
(the one assigned to Market Research Analyst.s) ·llla.kes no mention of any specific field of study 
{rom which a degree must come.7 As was noted previously, the AAO interprets the tetm "degree'' 
in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, 
but one in a specific specialty that is directly related to the proposed position. 

The AAO also notes that, in addition to the O*NET, Dr. Harvey referenced th·e following internet site: 
hhtp://www.marketteseatclicareers.cbm/jdmarketresearchanalyst.aspx. Dr. _ referenced the site 
as, in his words, stating that '~he requirements for the profession includes [s.ic] . 'a b~chelor[']'s or 
advanced degree in · business, mathematics, or the SGiences." The ·AAo was able to aCCess the main 
website, but did not find there the requirements information cited by Dr. Ii1 any event though, 
the AAO finds that the main website indicates that the 
Ii1temet site is maintained by a staffing agency that specializes in filling market re~e~c.bjobs. Neither 
th_e internet site itself nor any information supplied by Dr. indicates that this site is produced by 
an organiZation or entity recognized as an authoritative source on the minimum educational 
requirements for positions within the Market Research Analysts occupational group; and Dr. 
does pot provide any documentary evidence to th~t effect~ Acwrdingly, the MO assigns no 
significant weight to the quotation that Dr. attributes to the referenced site. 

the record of proceeding does not contain any persuasive documentary evidence frolll (lny other 
relevctnt autb.orit_ative so.urce establishing that the proffered position's inclusion in the Market 
Rese3,Jch An<dysts occupational category is sufficient in and of itself to establish t.be proffered 
·position a.s, in the word.s of this criterion, a "particular position" for which "[a] baccalaureate ot 

. . 

· higher degree or its equivalent is normally the minimum requirement for entry." 

As the evidence in the record of proceeding does not establish that at least a baccalaureate degree, 
or its equivalent, in a specific specialty is normally the minimum requirement for entry into the 
partic~lar position that is the subject of this petition, the petitioner has not satisfied the criterion at 
8 C.ER. § 214.2(h)(4)(iii)(A)(i). 

7 See the Job Zone section of the O*NET Summary Report for Market Research Analysts and Marketing 
Specialists, on the Internet at http://www.onetonline.orgllink/summary/13-1161.00 (visited November 13, 
4013). 



(b)(6)

NON-PRECEDENT DECISION 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.f\R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree IP a specific specialty, or hs equivalent, is common to 
the petitioner's industry in positions that are both: (1) parallel to the proffered position; and 
(2) located in organizations that are similar to the petitioner. 

In determining whethe.r there is su,ch a conunOQ. degree reqt1irement, factors often considered by 
USCIS include: whether the Handbook reports 'that the industry requires a degree; whether the 
iQ.dustry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavit_s from .firms or individuals in the industry attest that such firms ''routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 

- . 

(D.Minn. 1999) (quoting Hitd/Blaket Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As already discussed, the petitioner ha.s not establis.hed that its proffered pQsition is oQ.e for which 
the Handbook, or any other authoritative teso.uree, :reports an i~dustry-wide requirement of at least a 
bachelor's degree iP a, spe<::ific specia,lty or its equivalent. Also, there are no submissions from 
professional associations, individuals, or similar firms in the petitioner's industry attesting that 
lQ.dividu(!.ls employed in positions parallel to the proffered position are routinely required to have a 
miriirnum of a bachelor's degree in a specific specialty or its equiva,lent for entry into those 
positions. 

On October 10, 2012, the director issued an RFE to the petitioner which in part requested _that the 
petitioner submit evidence that: "in yoQT C011:1PI:il1Y or m_d@:ry, a baccalaureate degree in a specific field 
Of study is a standard rninui:iUm requirement for the job offered. Attesta_tions to industry standards 
must be for similar positions among similarly situated companies .. . " In response, the petitioner 
provided eight priptouts from online job advertisements seeking to employ market research analysts. 
However, the record contains no evidence tha,t <WY of these employers were specialty ethnic grocery 
stores; nor is there evidence Which indicates that they were similar to the petitioner in terms of scope, 
s~e, and type of organization. Four of the advertiSements did not State what ind\lstty they were in; one 
rnade commemorative fi~rines; another was in in the wine and tobacco industry; and the final 
employer was in the educat~on. industry. ln short, nothing in the record supports a finding that these 
employers were in the same industry or were sintilarly sitUated to the petitioner. Finally, we note that 
one employer preferrea a bachelor's degree, but did not require it. For all of these reasons, Ute AAO 
accords no probative weight to the collection of job-vacancy advertisements that the petitioner 
submitted into the record. 

Therefore, the petitioner ha.s not satisfied the first of the two alternative prongs described at 
8 C.P.R. § 214.2(h)(4)(iii)(A)(2), as the evidence of record does not establish a requirement for at 
least a bachelor's degree in a specific specialty as com:mo:n to the petitioner's industry in positio:ns 
t.ba,t are bot_b (l) parallel to the proffered position and (2) located in organiZations that ate similar to 
the petitioner. 

Next, the AAO finds that the petitioner did not satisfy the secoQd alternative prong of 
8 C.P.R. § 214.2(h)(4)(iii)(A)(2), which provides th~t ''an employer may show that its particular 
position is so complex or unique that it can be performed only by ~ individual with a degree.'' 
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In this particular case, the petitioner has failed to credibly demonstrate that the duties the 
beneficiary will perform on a day-to-day basis constitute a position so complex or unique that it can 
only be performed by a person with at least- a bachelor's degree, or the equivalent, in a specific 
specialty. 

A_$ :reflected i.~ this decision's earlier comment$ and findings regarding the absence of evidence 
establishing the substantive nature and substantive knowledge requirements of the proffered 
position and its constituent duties, the record of proceeding does not contain evidence establishing 
relative complexity or uniqueness as aspects of the proffered position, let alone that the position is 
so complex· or unique as to require the theoretical and practical application of a body of highly 
specialized knowledge such that a person with a bachelor's or higher degree in a specific specialty 
or its equivalent is requited to perform that position. Rather, the AAO finds, the petitioner has not 
distinguished either the proposed duties, or the position that they comprise, from generic market­
research-~alysis work, which, the Handbook indicates, does not necessarily require a person with 
at least a bachelor's degree, or the eql!ivalent, in a specific specialty. 

Furthermore, the LCA submitted by the petitioner in support of the instant position specifies the 
occupational classification for the position as "Market Research Analyst and Marketing Specialist," 
SOC (O*NET/OES) Code 13-1161, at a Level I (entry-level) wage. The Prevailing Wage 
Determination Policy Guidance8 issued by the U.S. Department of Labor (DOL) states the 
following with regard to Level I wage rates: 

Level I (entry) wage rates are assigned to job offers for beginning level employees who 
have only a basic understanding of the occupation. These employees perform routine 
tasks that require limited, if any, exercise of judgment. The tasks provide experience and 
f@.IJJ.ili~zation with the employer's methods, practices, and programs. The employees 
may perform higher level work for training and developmental purposes. These 
employees work un:det close superVision and receive specific instructions on required 
tasks and results expected. Their work is closely monitored and reviewed for accuracy. 
Statements that the job offer is for a research fellow, a worker in training, or an internship 
are indicators that a Level I wage should be considered [emphasis in original]. 

Thus, not only does the evidence of record not support a finding of the relative complexity or 
uniqueness requited to satisfy this criterion, but also such a fmdingwould be matericUly inconsistent in 
this case with the petitioner's submission of an LCA certified for a Level I, entry-level position. The 
LCA's wage level (Level I, the lowest of the four that can be designated) is only appropriate for a low­
level, entry position relative to others within the. occupation. In accordance with the relevant DOL 
explanatory information on wage levels quoted above, this wi}ge rate is appropriate for positions in 
which the beneficiary is on:ly required to have a basic understanding of the occupation; will be 
expected to perform routine tasks requiring limited, if any, exercise of judgment~ will be closely 

8 Available at http://www .foreignlaborcert.doleta.gov /pdf/NPWHC _Guidance_ Revised _11_ 2009 pdf 
(accessed October 22, 2013). 
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supervised and have her work closely monitored and reviewed for accuracy; and will receive 
specific instru~tions on required tasks and expected results. 

Consequently, as it has not been shown that the particular position for which this petition was filed 
is so complex or unique that it can o'nly be pedotmed by a person with at least a bachelor's degree, 
or the equivalent, ina specific specialty, the petitioner has not satisfied the second alternative prong 
of 8 C.P.R.§ 2i4.2(b)(4)(iii)(A)(~). . . 

The AAO turns next to the criterion at 8 G.F.R. § 214.2(h)(4)(iii)(A)(3), which entails an employer 
demonstrating that it normally requires a bachelor's degree, or the equivalent, irf a specific specialty 
for the position, · 

The AAO's review of the record of proceeding under this criterion necessarily includes whatever 
evidence the petitioner has submitted with regard to its past recruiting and hiring practices and 
employees who previously held the position in question. 

To satisfy fuis cri.te~OI}, the record must contain documentary evidence demonstrating that the 
petitioner has a history of requiring the degree or degree equivruency, in a spec:ific specialty, in its prior 
recruiting and hiring for the position. Further, ·the record must establish that a petitioner's imposition 
of a degree requirement is · not merely a matter of preference fot high-cruiber candidates but is 
pecessitated by the pedormance requirements of the proffered position. 

In the inStant case, the evidence of record does not establish a prior history of recruiting and hiring 
for the proposed position only persons with at least a bachelor's degree, or the equivalent, in a 
specific specialty. Accordingly, the evidence does not satisfy this particular criterion . 

. Although academic in . this particular case, the AAO will further address the requirements of this 
criterion. 

Were USCIS limited solely t.o reviewing a petitioner's claimed self-imposed requirements, then any 
individ~ with a b~chelor's degree cou,ld be brought to the United States to perform any occupation 
as long as the employer artificially created a. token degree requirement, whereby all individuals 
employed in a. particular position · possessed a baccalaureate or higher degree in the specific 
specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In other words, if a 
petitioner's assertion of a particular degree requirement is not necessitated by the acturu 
pedOJ:mance requirements of the proffered position, the position would not meet the statutory or 
regulatory definition of a specialty occupation. See§ 214(i)(l) of the Act; 8 C.P.R. § 214.2(h)(4)(ii) 
(defining the terfil "specialty occupation"). 

To sa.tisfy tbis criterion, the evidence of record must show that the specific pedormailce 
reqUirements of the pos_ition generated the recruitipg and hiring history. A petitioner's perfunctory 
declaration of a particular educational requirement will not mask the fact that the position is not a 
specit»ty occupation. USCIS must examine the actual employment requirements, and, on the basis 
of that examination, detennine whether the position qualifies as a · specialty occupation. See 
generally Defensor v. Meissner, 201 F. 3d at 387. In this pursuit, the critic:a.l element is not the title 
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of the position, or the fact that an employer has routinely insisted on certain educational standards, 
but whether performance of the position actually requires the theoretical and practjc(ll application of 
a body of highly specialized knowledge, and the ·attainment of a baccala11rea.te or higher degree in a 
~pecifi.c specia.lty c:~,s tQe roinitnum for entry into the occupation as required by the Act. To interpret 
the regulations any other way would lead to absurd results: if USCIS were constrained to recognize 
a speeialty occupation merely because the petitioner has an established prCJ.ctice of demanding 

-'certain educational requirements for the proposed position - and without consideration of how a 
b~Qe(lci~ry is to be ~pecifi.cally employed - then any alien with a bachelor's degree in a speCific 
specialty could be brought into the United States to perfonil non-specialty occupations, so long as 
the employer required all such employees to have baccalaureate or higher degrees. See id. at 388, 

li! cm.y event, the recorcj indicates that the beneficiary is the only market research analyst that 
petitioner has ever sought to employ. Consequently, the petitioner has no evidence to present that 
would relate to this criterion. 

A~ t.b~ n~cord of proceeding does not preseQ.t a history of recruiting and hiring only individuals with 
·a bachelor's degree, or the. equivalent, in a specific specialty fot the proffered position, it does not 
satisfy the criterion at 8 C.P.R.§ 214.2(h)(4)(iii)(A)(3). 

Ne~t, the MO finds that the petit.ioper h~ not satisfied the criterion at 
8 C.F.R § 214.2(h)(4)(iii)(A)(4), which requites the petitioner to establish that the nat\lre of the 
proffered position's duties is so specialized and complex that the knowledge required to perform them 
is usually associated with the attainment of a baccalaureate or higher degree in a. .specific specic:l,lty. 

As reflected in this decision's earlier comments and findings regarding the relatively abstract and 
generalized level at which the proposed duties and the position that they comprise are presented in 
this record of proceeding, the AAO finds that the petitioner has not presented the proposed duties ~n 
sufficiently specific and s11bstcmtive details to est.(lbl.ish any level of relative specialization and 
complexity as an aspect of tbeir nature, and, therefore, there is no evidentiary basis for the AAO to 
find therein the requisite specialization and complexity to satisfy this criterion.9 

Further, there is the countervailing weight of the wage-level of the LCA. Both on its own terms and 
also in comparison with the three higher wage-levels that can be designated in an LCA, the 
petitiQner's ·designation of an LCA wage-level I is indicative of el)try level skills <mel 
re~poQsibili ties. 

We also note that Level I positions are those where th.e "work is closely monitored and reviewed for 
accuracy." Although this is the first market research analyst position the petitioner has sought to 
fill, by virtues of the LCA's Level I wage-rate designation, it should be e~pected someone iP th.e. 

9 As earljer mentioned, the AAO incorporates into the present analysis, and into the analysis of 
each criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A), this decision's earlier coqup.e11ts and findings with 
regard to the evidentiary deficiencies of the petitioner's statements and documentary submissions 
about the proposed duties. 
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petitioner's orga,niz;:ttion would closely monitor and review the beneficiar-Y's work for _accuracy. 
Addition~lly, wage Level I positions s)lould allow the employee to gain experience with the 
employer's tele:vant,methods and processes. Here, though, the record contains a list of employees 
and their job descriptions whiCh indiCates that no one in the petitioner's organization has extensive 
experi~nce in market research. Thus, Jhe position when filled would not likely be supervised or 
monitored by someone with substantial:tmowledge of market r~searcb. analysis. This undermines 
the petitioner's assertion that the position is~so specialized or complex that it requires the attaiilrtlent 
of a bachelor's degree. 

Further, the MO notes the low level of complexity that this Level I wage-level reflects when 
compared with the three still.-higher LCA wage levels, none of which were designated on the LCA 
submitted to support this petition. 

The Prevaili11:g Wage Determination Policy Guidance10 issued by DOL. states the following with 
regard to Level II wage rates: 

Level II (qualified) Wage . rates are assigned to job offers for qualified employees 
who have attained, either through education or experience, a good understanding of 
the occupation. ,Tbey perform moderate I y complex tasks. that require liinited 
judgment An indicator that the job request warrants a wage determination at Level 
II would be a requirement for years of education and/or experience that are generally 
required as described in the O*NET Job Zones. 

The aforementioned Prevailing Wage Determination Policy Guidan(:e describes the LevellU wage 
designation as follows: 

Level III (experienced) Wage rates are assigned to job offers for experienced 
employees who have a sound understanding of the occupation and have attained, 
ei(be_r tbnmgh education or experience, special skills or knowledge. 1 They perform 
tasks tha.t · requ_ire exercising judgment and may coordinate the activities of other 
Staff. They may have supervisory authority over those st,aff. A requirement {or years 
of experience or educational degrees that are at the higher ranges indicated in the 
O*NET Job Zones would be indicators that a Level III wage should be considered. 

Frequently, key words in the job title can be used as indicators that an employer's 
job offer is for an experienced worker. ... 

the·Preva~ling Wage Determination Policy Guidance describes the Level IV wage designation as 
follows: 

Level IV (fully competent) wage rates are assigned to job offers for competent 
employees who have sufficient experience in the occupation to plan and conduct 

10 Available at http://Www.foreiglllaborcert.doleta.gov/pdf/NPWHC _Guidance_ Revised _11_ 2009 .pdf (last 
visited Oct. 20; 2013). 
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work requiring judgment an9 the independent evaluation, selection, modification, 
and application· of standard procedures and techniques. Such employees use ' 
advanced skills and diversified knowledge to solve unusual and complex problems. 
These employees receive only technical guidance and their work is reviewed only for 
application of sound judgment and effectiveness· in meeting the establishment's 

. procedures and expectations. They generally have management and/or supervisory 
responsibilities. · 

By virtue of this LCA submission the petitioner effectively attested that the proffered position 
requires no more than an entry level employee who will be trained on the petiti.oner' s processes, and 
will be closely mo:pitored a,nd checked for accuracy. . The position is not for a Level II employee 
with a "limited" degree of profession~! judgment Nor is t.he position for ajob with duties tb.at are 
"moderately complex," (Level III). Thus, the LCA submitted for the proffered position is not even 
appropriate for a position which would require "a sound understanding of the occupation" 

For all of these reasons, the evidence in the record of proceeding fails to est~blish tb.at th,e proposed 
duties meet the specialiZation and complexity threshold at 8 C.P.R. § 214.2(h)(4)(iii)(A)(4). 

As the petitioner has not satisfied at least one of the criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A), it 
cannot be found that the proffered position is a specialty occupa,tion. · Accordingly, the appeal will 
be dismissed and the petition will be denied on this basis. 

III. Beyond the Decision of the Director 

The AAO finds that the petitioner failed to sign a material attestation in the Form 1·129 H 
Supplement and thereby precluded approval of this petition. 

The AAO notes that even if the petitioner were to overcome the director's ground for denial of the 
petition (which it has not); the petition c.ould not be approved. That is, upon review of tbe record of 
proceeding, the AAO notes that in the instant case, another issue, not addressed by the director, 
precludes the approval of the H-1B petition.11 As will be explained below, the Form I-129 petition 
was not properly completed by the petitioner. More specifically, the petitioner failed to certify that 
it would be liable for the reasonable costs of return transportation if the beneficiary is dismissed 
fr()m its employment prior to the period of authorized stay. 

'- . 

The regulation at 8 C.P.R. § 103.2(a)(1) states, in pertinent part, the following: 

Every benefit request or other document submitted to DHS [Department of 
Homeland Security] must be executed and filed in accordance with the form 
instrUctions, notwithstanding any provision of 8 CFR chapter 1 to the contrary, and 
such instructions are incorporated into the regulations requiring its submission. 

11 The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 
2004). . . 



(b)(6)

NON-PRECEDENT DECISION 
Page 20 

The instructions for Form I-129 state that the petition must be properly signed. The instructions 
further indicate that a petition that is not properly signed will be rejected. Moreov{!r, (lCcording to 
the instructions, a petitioner that fails to completely fill out the form will not establish eligibility for 
the benefit sought and the petition may be denied. ' 

The regulation at 8 C.F.R. § 103.2(a)(2), which concerns the requirement of & sigmJ.ture on 
applications and petitions, states the following: 

An applicant or petitioner must sign his or her benefit req?est. . . . By signing the ) 
benefit request, the a.pplicant or petitio11er ... certifies under pena_lty of perjury tha,t 
the benefit request, and all evidence submitted with it, either at the time of filing or 
thereafter, is true and correct. Unless otherwise specified irt this chapter, an 
acceptable signature on a. benefit request that is being filed with the uscts [United 
States Citizenship and IInmigration Services] is one that is either handwritten or, fQr 
benefit requests filed electronically as permitted by the instructions to the form, in 
electronic format. 

Pursua.nt to 8 C.F.R. § 103.2(a)(7)(i) and (iii), an application or petition which is not properly 
signed shall be rejected as improperly filed, a.nd will not retain a filing date. 

The regulation at 8 C.F.R. § 103.2(b )(1) provides, in pertinent part, the following: 

An applicant or petitioner must establish that he or she is eligible for the requested 
benefit at the time of filing the benefit request and m:ust continue to be eligible 
through adjudication. Bach benefit request must be propedy completed and filed 
with aU initia.l evidence required by applicable regulations and other USCIS 
instructions. 

A petitioner must establish that it is eligible for the requested benefit at the time Of filing the 
petition. All required petition forms must be properly completed and filed with any initial evidence 
required by applicable regulations and the fonn instructions. See 8 C.P.R.§ lOJ.Z(b)(l). 

In the instant case, the petitioner failed to comply with the signature requirement. More 
specifically, the Form I-129 (page 9) contains a signature block that is devoid of any signature from 
the petitioning employer. This section of the form reads as follows: 

As an authorized official of the employer, I certify that the employer will be liable 
for the reasonable costs of return transportation of the alien abrQad if the a,lien is 
dismissed from employment by the employer before the end of. the period of 
al!thorized stay. 

By failing to sign this signature block of the Form I.,.129, the petitioner has failed to attest that it will 
comply with§ 214(c)(5) of the Act, which states the following: 
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· In the case of an alien who is provided nonimmigrant status under section 
101(a)(15)(H)(i)(b) or 101(a)(15)(fl)(ii)(b) and who is dismissed from employment 
by the employer before the· end of the period of authorized admission, the employer 
shall be liable for the reasonable costs of return transportation of the alien abroad. ·. 

The regul~tion at 8 CFR § 214.2(h)(4)(iii)(E) further st~tes, in pertinent part, the following: 

The employer Will be liable for the reasonable costs of return transportation of the 
alien abroad if the alien is dismissed from employment by the employer before the 
end of the period of authorized admission pursuant to section 214(c)(5) of the 
Act .... Within the context of this paragraph, the term "abroad" refers to the alien's 
last place of foreign residence. This provision applies to any employer whose offer 
of employment became the basis for an alien obtaining or continuing H-1B status. 

Thus, the petition has not been properly filed because the petitioning employer did not sign the 
Sig:pature block certifying that it would be liable for the reasonable costs Of return transportation if 
the beneficiary is dismissed from its employment prior to the period of authorize(j stay. Purs11a_nt to 
8 C.F.R. § 103,.2(a)(7)(i), an appllcation or petition which is not properly signed shall be rejected as 
improperly filed, and no receipt date can be assigned to an improperly filed petition. While the 
director did not reject the petition, the AAO is not controlled by service center decisions. Louisiana 
Philharmonic Orchestra v. INS, 2000 WL 282785 at 3 (E.D. La.), aff'd, 248 F.3d 1139 (5th Cir>, 
2001), cert. denied, 534 U.S. 819 (2001). The AAO notes that the integrity of the immigration 
process depends on the employer signing the official immigration forms in all the required places. 
As previously mentioned, the AAO conducts appellate review on a de novo basis, and it was in the 
exercise of this function that the AAO identified this additional ground for dismissing the petition. 
See Solta.ne v. DOJ, 381 F.3d 143. For this reason also, the petition may not be approved. 

IV~ Conclusion 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the service ce11ter does 110t identify _all of the grounds for denial in tbe 
initial decision. Sec Spencer lf,.nterprises, Inc. v. United Stat(!s, 229 F. S11pp. 2d 10Z5, 1043 
(E.D. CaL 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 

r (3d Cit.-2004) (noting that the AAO conducts appellate review on a de novo basis). 

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed 
op. a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's 
enumerated ground_s. See Spencer Enterprises, Inc. v. United States, 229 F. S11pp. 2d at 1043, aff'd, 
345 F.3d_683. 

The appeal will be dismissed for the above stated reasons, with each conside.red as an independent 
and alternate basis for the decision. In visa petition proceedings, it is the petitioner's burden to 
establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; 
Matter ofDtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met. 
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