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DATE: NOV 2 51013 OFFICE: VERMONT SERVICE CENTER FILE: 

IN RE: Petitioner: 
Beneficiary: 

PETffiON.: · Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the 
Immigration. and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent d~tision. The AAO does not ~nQotmce Qew constructions of l~w nor establish 
· a~ency policy through non-precedent' decisions. If you believe the AAO incorrec~ly applied current law or 
policy to your case or if you seek. to present new facts for consideration, you may file a motion to reconsider 
or a motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form 
1-290B) within .33 days oJ the date of this decision, Plea,se r~vi~w tbe Form I-290B instructions ~t 
http://www.uscis.gov/forms for the latest information on f~, filing lo.catjon, and other requirements. 
See also 8 C.P.R. § 103.5. Do not file a motion directly with the AAO. 

Thank you, 

/{. cj??,/c£~ -;:I(JL./ 
z#r Ron Rosenberg / . 

· Chief, Administrative AppealS Office 

www·u~cis.gov 
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NON-PRECEDENT DECISION 

DISCUSSION: The service center director revoked approval of the nonimmigrant visa petition, and 
the Administrative Appeals Offi~ (AAO) dismissed the petitioner's subsequent appeal. The matter is 
now before the AAO on '!. combined motion to reopep ~d to reconsider. The motiop will be 
diSmissed. The petition will be denied. · 

On the form I-129 visa petition, the petitioner describes itself as. a company established in 1992 
whiCh sells fine jewelry, m order to employ the be~eficiary in what~ it designates as a credit ana.l yst 
position, the petitioner seeks to classify him as a noninunigrant worker in a specialty occupation 
pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Na:tiortalitY Act (the Act), 8 U.S.C. 
§ 110l( a)(15)(H)(i)(b ). 

The law, facts, and procedural history of this case were fully discu,ssed in the AAO's prior 
decisions, and it will only repeat certain law and facts here as necessary. The director revoked the 
petition on September 29, 2011, on the basis Of her determination that the petitioner had failed to 
demonstrate thaJ the benefic.iary was ~ performing the duties of a credit analyst and that the petitioner 
failed to pay the beneficiary as required by tbe La.bor Condition Applica.tion (LCA). The petitioner, 
through counsel, filed a timely appeal. In its June 21, 2013, decision dismissing the petitioner's 
appeal, the AAO concurred with the director's de.cision. · 

. .. .. . . . / 

The petftione:r, through counsel, filed the present motion to reqpep. ·and reconsider on July 22, 2013. 
' 

In this matter, the joint motion cousists of (1) a FOnti I-290B~ (2) a brief; (3) a letter from the 
petitioner; (4) copies of 1:RS Forms W-2c, Corrected Wage and Tax Statement, for tax years 2010 
through 2012;1 and,- thr.ee receipts for electronic funds transfers (EFT) showing payments made 
from the petitioner to the IRS for an undisclosed employee for t_he fourth quarters of 2010 through 
2012, all sent on July 22, 2013. 

The AAO will now d_iSCllSS the combined motion to reopen and reconsider submitted by counsel. 
As will be discussed below, the submissions constituting this joint motion do not satisfy ~he 
requirements of either a motion to reopen or a motion to reconsider. A motion that does not meet 
applicable requirements shall be dismissed. See 8 C.FJt § 1Q35(a)(4). Accordingly, tbis 
combined motion to reopen and reconsider will be dismissed. 

Motion to Reopen 

The regulatjon at 8 C,F,R. § l03.5(a)(2) states, in pertinent part: ;,A ·motion to reopen must state the 
new facts to be provided ~ in the reopened p_roceeding and be supported by affidavits or other 
documentary evidence." Based on the plain meaning of "new," a new fact is (ound to be evidence thil.t 
was not (!.vailable a~d could not have been discovered or presented in the previous proceeding. 2 The 

1 These documents are aU fUled in by hand and none are dated. 
2 The word "new" is de(med as "1. having existed or been made for only a short time ... 3. Just discovered, 
found, or learned <new evidence> .... " WEBSTER'S NEW COLLEGE DicnONARY 753 (2008) (emphasis in 
original). 
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new facts s:u.bmitt~9 on motion must be material arid previously unavailable, and could not J:}ave 
been discovered earlier in the proceeding. Cf 8 C.F.R. § 1003.23(b)(3). 

We note that the petitioner attempts to persuade the AAO to reopen on the basis of documentary 
evidence tb_~t it h~ remedied its past failure to pay the beneficiary as required by the LCA. The 
petitioner now provides documents which it states show back payments have been made. We note 
that the AAO's prior decision discusses the petitioner's failure to pay the beneficiary as requited by 

·the LCA. On motion, the petitioner does not provide any evidence that it paid the beneficiary in 
accord with the LCA. The petitioner did not provide evidence of cancelled checks showing 
payments made to tne beneficiary in 2009 thro:u.gb 2012. The ''new" evidence Sl!bmitted on motjon 
indicates the petitioner remitted funds to the IRS in 2013 for an unnamed employee. 

Even if the petitioner had provided evidence to show these payments to the IRS were. in fact for the 
beneficiary, it still has pot. e~tablished that the beneficiary received the appropriate wages during the 
relevant tiine period. The AAO's decision on appeal found that the petitioner violated the terms of 
the petition and LCA. Evidence of back payments in an attempt to atone for prior violations are not 
new eviden~ as the term is used in motions to reopen. Responsive evidence would show that the 
AAO erred below bequse the petitioner had in fact paid the beneficiary the appropriate wages 
When they were due. That is, for evidence to fall within the scope of a m.otion to reopen, t.hat 
evidence must not only be "new" Within the sense of the regulation, but it must also relate to the 
issue of whether the AAO had erred in its decision on appeal. If anything, the documentary 
evide1.1ce regard,ing late wage-payments attempting to remedy the regulatory violation found by the 
AAO on appeal reillforce~ the correctness of tlte AAO determination in its decision on, the appeal. 
Fat from undermining the AAO's determination that the petitioner failed to adeql1Cltely pay the 
beneficiary as required by the LCA, the payments ate in fact a concession by the petitioner that .it 
violated the terms of the LCA, requiring "catch up'' payments t6 be made after the violation was 
brought to tbe petitjon.er' s attention. · 

Also, within the context of a motion to teopen, "new" evidence does not include after-the-Jact 
evidence created in an attempt to alter material facts from what they were at the time the appeal was 
decided. As the payments made by the petitioner to the IRS did not Occur until after the AAO's 
d,ecision, tbey cannot be used to show that decision was in error. 

. Motions for the for th.e reopening of itnmigration proceedings are disfavored for the same reasons as 
ate petitions fof-'rehearing and motions for a new trial on tbe basis of newly <iiscovered evidence. INS v. 
Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 US. 94 (1988)). A party seeking to 
reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at llQ, 

We note that, while both the petition.er's letter and co:u.nsel's brief on motion assert that the 
beneficiary haS been serving as a credit analyst, the motion contains no supportive documentation in 
the form of new evidence within the scope of a motion to .reopen. Accordingly, the motion to 
reopen does not encompass the AAO's determination on appeal that the beneficiary had not been 
serving in the credit analyst position for which th~ petition had been approved_. 1 
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The AAO finds that nothing submitted on the present motion constitutes new evidence that wotild 
require reopening of the proceedings. Thus the petitioner did not meet the standard imposed by· KF.R. 
§ 103.5(a.)(Z) for motions to reopen, ' 

Motion for Reconsideration 

Ne~t, t_he AAO will discuss its determination that the submissions on motion also do not satisfy the 
requirements for a. motion to reconsider. 

A motion to reconsider must state the reasons for reconsideration and be supported by citations to 
pertinent statutes, regulations, and/or precedent decisions to establish that the decision was based on 
an incorrect application of law or U.S; CitiZenship and Inufiigration ServiCes (USCIS) policy. A 
motion to reconsider a decision on an application or petition must, when filed, also establish that the 
decision was incorrect based 011 the evidence of record at the t_ime of the initial decision. See 
8 C.P.R. § 103.5(a)(3) (requirements for a motion to reconsider) and the instructions for motions to 

. . . . . .. .. .... .. . .. 3 
recon!o;ider at Part 3 of the Form I-290B. · 

In the brief on the motion, counsel contends that the "Service should consider revoking an approved 
petition only due to fraud, changes in circumstances or clear error on the part of [the] Service in 
approving the petition. [The] Service should not assume that a petition should be revoked simply 

3 The provision at 8 C.P.R. § 103 . .5(a)(3) states: 

Requirements for motion to reconsider. A motion to reconsider must state the reasons for 
reconsideration and be supported by any pertinent precedent decisions to establish that the 
decision was based on an incorrect application of law or Service policy. A motion to 
reconsider a decision on an application or petition 1Jll1St, wben filed, .also establish that the 
decision was incorrect based on the evidence of record at the time of the initial decision. 

This regulation is supplemented by the instructions on the Form I-290B, by operation of the rule at 8 C.F.R. 
§ l03.2(a)(l) that all submissions must comply with the instructions that appear on any form prescribed for 
those Submissions. With regard to motions for reconsideration, Part 3 of the Form 1-?9013 submitted by the. 
petitioner states: 

!\fQticm to Reconsider: The motion must be supported by citations to appropriate statutes, 
regulations, or precedent decisions. 

The .regulation at 8 C.F.R. § 103.2(a)(l) states in pertinent part: 

[~]very application, petition, appeal, motion, request, or other document submitted on the 
fortn prescribed by this cbapter shall be executed and filed in accordance with the 
Instructions on the form, such instructions ... being hereby incorporated into the particular 
section ofthe regulations requiring its submission. 
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because they would have reached a ciifferent decision if adjudicating that petition today." Counsd 
provides no legal authority to support this assertion. Indeed, counsel's assertion is partly in conflict 
with the regulations, which provide five separate grounds for ·revocation of approved petitions, 
wbicll counsel fails to ackpowledge. The controlling regulation is 8 C.P.R. § 214._2(h)(ll)(iii), 
which states, in pertinent part: 

(A) Grounds for reyocation. The director sh1;11l sepd to the petitioner a notice of 
intent to revoke the petition in relevant part if he or she finds that: · 

(1) The benefiGiary is no longer employed by the petitioner ill the cc:J,pelcity 
Specified in the petition, or if the beneficiary is no longer receiving training as 
specified in the petition; or 

(2) The statement of facts contained in the petition or on the application for a 
temporary labor certification was not true and correct, inacCurate, fraudulent, 
or misrepresented a material fact; or 

(3) The petitioner violated terms and conditions of the approved petition; or 

(4) The petitioner violated requirements of section 101(a)(15)(H) of tbe Act or 
paragraph (h) of this section; or 

(5) The approval of the petition violated paragraph (h) of this seCtion or 
involved gross error. 

The prior decision informed the petitioner tbat if failed to · deroopstrate th_(lt jt did not violate paragraphs 
1, 3, and 4 above; and the evidence of record does not establish that the grounds for revocation were. 
misapplied to the facts regarding this petition. Likewise, the eviden~e of record does· not support 
counsel's suggestion that revocation of the approval was based merely upon a view that, for no 
mc:.terii:!l,reason, USCIS "would have reached a different decision if adjudicating that petition today." 

On motion, the petitioner renews its assertion that the underlying reason for the beneficiary's wages 
failing to meet the requirements of the LCA is that the beneficiary took time off to be with his Wife and 
newbom child. Coun_sel provides a long explanation of the Family Medical Leave Act, suggesting the 
beneficiary availed himself of tbis law to take tirne off. There is in_sufficient evidence in the record to 
support this assertion, boweVeL4 In this regard, it should be noted that the u_nsupported statements of 

4 In its independent review of the record of proceeding as part of its deliberations on this joint motion, the 
·AAO found no direct evidence of the ben~ficiary availing hirilself of the Family Medical Leave Act. While 
the recor<ls contain infollJlation indicating that the beneficiary's wife was pregnant and gave birth, there is no 
evidence in the record establishing that the discrepancy in the ben~ficiaty's pay w~ due to bis t~in,g leave 
under that Act. Thus, assertions by counsel and/or the petitioner in this regard are not persuasive, in light of 
the absenc¢ of cortobora_t_ing evidence. Going on record without supporting documentary evidence is not . 
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counsel on appeal or in a motion are not evidence and thus are not .entitled to any evidenti~IY 
weigllt See INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); Matter of Rqmirez-Santhez, 17 
I&N Dec. 503 (BIA 1980). 

Moreover, the motion does not cite a statutory or regulatory authority, case law, o.r precedent 
decision tQ establish that the AAO's decision to dismiss the appeal was based on an incorrect 
application of law or US CIS policy. 

Even considered in their totality, the documents constituting this motion do not articulate how the 
AAO's decision W(I,1S incorrect ba,sed on the evidence of record tha,t was before the AAO at the time 
of its decision on the appeal. In short, the petitioner has not submitted any document that would meet 
the requirements Of a motion to reconsider. Thus, the motion to reconsider must be dismiSsed. 

Furt:h,er, to merit reconsideration of the AAO's decision to dismiss the appeal, the petitioner must 
both (1) specifically cite laws, regulations, precedent decisions, a,nd/or binding USCJS policies that 
the petitioner believes that the AAO misapplied in deciding to dismiss the appeal; and)(2) articulate 
how those standards cited on motion were so misapplied to the evidence before the AAO as to result 
in a, disroi$sal that should not have been rendered. Here, the submissions on motion fail to articulate 
how such standards were misapplied to the petitioner's evidence. 

Again, the tegu.lation at 8 C.F.R. § 103.5(a)(3) states, in pertinent part: 

A motion to reconsider mU:St State the reasons for recortSideration and be .supported 
by any pertinent precedent decisions to establish that the decision was based on an 
incorrect application of law or Service policy. A motion to reconsider a, decision on 
an application or petition must, When filed, also establish that the deCision was 
incorrect based on the evidence of record at the time of the initial decision. 

A motion to reconsider a decision on an application or petition must, when filed, also establish that 
the decision Was incorrect based on the evidence of record at the time of the initial decision. ' 

For the reasoiis discussed above, the petitioner has not satisfied the requirements for a motion to 
reconsider. Accordingly, the motion-to-reconsider component of this joint motion must also be 
dismissed. 

sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 
158, 165 (Comm'r 1998) (citin~ Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 
1972)). Without documentary evidence to support the claim, the assertions of coQnsel will not satisfy the 
petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); M(ltter of 
Ramirez-Sanchez, 17 I&N Dec. 503,506 (BIA 1980). 
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Additional Basis for Dismissal 

li1 addition, the combined motion shall be dismissed for failing to meet another applicable flling 
require111ent, The regulation at 8 C.F.R. § 103.5(a)(l)(iii)(C) requires that motions be i'(a]ccompanied 
by a statement about whether or not the validity of tb~ tlll{~vorable decision h~ been or is the s11bject 
of any judicial proceeding." In this matter; the submiSsions constituting the combined motion do not 
contain the statement required by 8 C.F.R. § ·103.5(a)(1)(iii)(C). Agairt, the regulation at 8 C.F.R. 
.§ 103.5(a)(4) states tP.at a motion which does not meet applicable requirements must be dismissed. 
Therefore, because the instant combined motion does not mee~ the applicable filing requirement listed 
at 8 C.F.R. §103.5(a)(1)(iii)(C), it must also be dismissed for this reason also. 

, Co!lcl\lsion 

As the regulation at 8 C.F.R. § 10J.5(a)(4) rnl;llldates that "[a] motion that does not meet applicable 
requirements shall be dismissed," the AAO's June 21, 2013 decision dismissing the appeal was proper, 
a.nd i_s hereby affirmed. 

Finally, it should be noted for the record that, :tm.le~s USCJS directs otherwise, the filing of a motion to 
reopen or reconsider doe~ not stay the execution of any decision in a case or extend a previously set 
dep~rture date. 8 C.F.R. § 103.5(a)(1)(iv). 

In Visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. AccOrdingly, the motion will be disl}lissed, the 
proceedings will not be reopened or reconsidered, and the previous deCision of the AAO will not be 
disturbed. 

ORDER: The motion is dismissed. 


