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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition and
affirmed its findings after the petitioner filed a motion to reconsider. The matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

In the Petition for a Nonimmigrant Worker (Form I-129), the petitioner describes itself as an
information technology services and staffing company. To extend the employment of the
beneficiary in what it designates as a computer software programmer position, the petitioner
endeavors to classify him as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(1)(b) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b). The
director denied the petition on the grounds that the petitioner failed to establish that specialty
occupation employment existed for the beneficiary at the time of filing.

The record of proceeding before the AAO contains: (1) the Form I1-129 and supporting
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the
RFE; (4) the notice of decision dated August 2, 2012; (5) the petitioner's motion to reconsider; (6)
the director's decision dated December 5, 2012, granting the motion and affirming his previous
findings; and (7) counsel's appeal to the AAO. The AAO reviewed the record in its entirety before
issuing its decision.

The issue before the AAO is whether the petitioner established filing eligibility at the time the Form
[-129 was received by U.S. Citizenship and Immigration Services (USCIS).

General requirements for filing immigration applications and petitions are set forth at 8 C.F.R.
§103.2(a)(1) in pertinent part as follows:

Every benefit request or other document submitted to DHS must be executed and
filed in accordance with the form instructions . . . and such instructions are
incorporated into the regulations requiring its submission.

Further discussion of the filing requirements for applications and petitions is found at 8 C.F.R. §
103.2(b)(1):

Demonstrating eligibility. An applicant or petitioner must establish that he or she is
eligible for the requested benefit at the time of filing the benefit request and must
continue to be eligible through adjudication. Each benefit request must be properly
completed and filed with all initial evidence required by applicable regulations and
other USCIS instructions. Any evidence submitted in connection with a benefit
request is incorporated into and considered part of the request.

The regulations require that before filing a Form I-129 petition on behalf of an H-1B worker, a
petitioner obtain a certified Labor Condition Application (LCA) from the U.S. Department of Labor
(DOL) in the occupational specialty in which the H-1B worker will be employed. See 8 C.F.R. §
214.2(h)(4)(1)(B). The instructions that accompany the Form [-129 also specify that an H-1B
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petitioner must submit evidence that an LCA has been certified by DOL when submitting the Form
1-129.

Additionally, the regulation at 8 C.E.R. § 214.2(h)(2)(i)(B) provides as follows:

Service or training in more than one location. A petition that requires services to be
performed or training to be received in more than one location must include an
itinerary with the dates and locations of the services or training and must be filed
with USCIS as provided in the form instructions. The address that the petitioner
specifies as its location on the 1-129 shall be where the petitioner is located for
purposes of this paragraph.

The petitioner indicated on the Form I-129 that the beneficiary would be working at two locations:
[rving, Texas 75038 (the petitioner's business address) and
’lano, Texas 75024 (the address of the petitioner's claimed end

client,

In support of the I-129 petition, the petitioner submitted: (1) an offer of employment letter to the
beneficiary dated April 13, 2008; (2) a letter of support dated March 14, 2012; (3) a sub-vendor

agreement between the petitioner and dated September 20, 2011; (4)
a task order between the petitioner and ° tor the services of the beneficiary from
September 26, 2011 through June 26, 2012; (5) a statement of work between and

subcontracting the beneficiary's services to for the period from
February 1, 2012 through June 29, 2012; and (6) a letter from dated March 5, 2012,
explaining that the beneficiary would be performing contract services for via its
agreement with ~_ at the Plano, Texas address identified above.

The petition was also accompanied by an LCA certified from March 17, 2012 through March 16,
2015 for the two work locations identified above.

The director found the evidence submitted with the petition insufficient to establish the nature of the
petitioner's employment relationship with the beneficiary and its right to control the beneficiary's
work while he was engaged in contract services at the worksite. Consequently, the
director issued an RFE on May 10, 2012, requesting additional documentation demonstrating, inter
alia, the nature of the employer-employer relationship between the petitioner and the beneficiary as
well as the petitioner's right to control the beneficiary's work.

The petitioner responded to the director's request on July 23, 2012. Instead of addressing the
director's requests regarding its relationship with the end client and the nature of its
relationship with the beneficiary, the petitioner asserted in a letter dated July 20, 2012, that "there
has been a change in [the beneficiary's] assignment." Specifically, the petitioner claimed that,
pursuant to a subcontractor agreement with , a staffing services

company, the beneficiary would be working for ) _ from July
16, 2012 through October 16, 2012 at Westlake, Texas 76262. The petitioner
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submitted a new LCA certified for the period from July 10, 2012 through March 16, 2015, for work
to be performed at Westlake, Texas 76262.

The director denied the petition, finding that the petitioner's failure to demonstrate that a legitimate
work assignment existed at the Plano, Texas or Irving, Texas locations at the time of filing, along
with the material changes made to the claimed work locations of the beneficiary in response to the
RFE, renders the petitioner ineligible for the benefit sought.

Counsel filed a motion to reconsider, and argued that it provided a sufficient explanation for the
change in the beneficiary's work location and that the submission of the new LCA was "the prudent
thing to do." Counsel further argued that copies of the beneficiary's W-2 Wage and Tax Statements
and recent paystubs clearly demonstrated that sufficient H-1B work was available at the time of
filing.

The director granted the motion but affirmed his previous findings, noting that the petitioner's
assertions were not persuasive. The director concluded that the petitioner failed to establish
eligibility at the time of filing.

On appeal to the AAO, counsel reasserts the previously-presented arguments, contending that the
petitioner complied with regulatory requirement pertaining to new LCAs and changes in
employment locations.

Upon review, the AAO concurs with the director's findings.

The certified LCA submitted with the Form 1-129 indicates that the beneficiary will work only at
two locations: the petitioner's offices in Irving, Texas and onsite for the end-client in
Plano, Texas. However, in response to the director's RFE, the petitioner submitted new evidence
demonstrating that, contrary to the claims set forth in the initial petition, the beneficiary would
instead be working in Westlake, Texas for a three month period beginning on July 16, 2012.

The regulation at 8 C.F.R. § 214.2(h)(2)(E) states:

Amended or new petition. The petitioner shall file an amended or new petition, with
fee, with the Service Center where the original petition was filed to reflect any
material changes in the terms and conditions of employment or training or the alien's
eligibility as specified in the original approved petition. An amended or new H-1C,
H-1B, H-2A, or H-2B petition must be accompanied by a current or new Department
of Labor determination. In the case of an H-1B petition, this requirement includes a
new labor condition application.

It is self-evident that a change in the location of a beneficiary's work to a geographical area not
covered by the LCA filed with the Form I-129 is a material change in the terms and conditions of
employment. Because work locations are critical to the petitioner's wage rate obligations, the
change deprives the petition of an LCA supporting the periods of work to be performed at all
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identified locations and certified on or before the date the instant petition was filed. While the
petitioner submitted a new LCA and the respective dates of employment in response to the RFE, the
petitioner in this case was required to submit an amended or new H-1B petition with USCIS
indicating the change in locations and dates along with the newly certified LCA that establishes
eligibility at the time that new or amended petition is filed.

While DOL is the agency that certifies LCA applications before they are submitted to USCIS, DOL
regulations note that the Department of Homeland Security (DHS) (i.e., its immigration benefits
branch, USCIS) is the department responsible for determining whether the content of an LCA filed
for a particular Form 1-129 actually supports that petition. See 20 C.F.R. § 655.705(b), which states,
in pertinent part:

For H-1B visas . . . DHS accepts the employer's petition (DHS Form 1-129) with the
DOL-certified LCA attached. In doing so, the DHS determines whether the petition
is supported by an LCA which corresponds with the petition, whether the occupation
named in the [LCA] is a specialty occupation or whether the individual is a fashion
model of distinguished merit and ability, and whether the qualifications of the
nonimmigrant meet the statutory requirements of H-1B visa classification.

[emphasis added]. As 20 C.F.R. § 655.705(b) requires that USCIS ensure that an H-1B petition is
filed with a "DOL-certified LCA attached" that actually supports and corresponds with the petition
on the petition's filing, this regulation inherently necessitates the filing of an amended H-1B petition
to permit USCIS to perform its regulatory duty to ensure that a certified LCA actually supports and
corresponds with an H-1B petition as of the date of that petition's filing. In addition, as 8 C.F.R. §
103.2(b)(1) requires eligibility to be established at the time of filing, it is factually impossible for an
LCA certified by DOL after the filing of an initial H-1B petition to establish eligibility at the time
the initial petition was filed. Therefore, in order for a petitioner to comply with 8 C.F.R. §
103.2(b)(1) and USCIS to perform its regulatory duties under 20 C.F.R. § 655.705(b), a petitioner
must file an amended or new petition, with fee, whenever a beneficiary's job location changes such
that a new LCA is required to be filed with DOL.

In light of the above, the AAO finds that a necessary condition for approval of an H-1B visa petition
is an LCA, certified on or before the filing date of the petition, with information, accurate as of the
date of the petition's filing, as to where the beneficiary would actually be employed. Furthermore,
the petition must list the locations where the beneficiary would be employed and be accompanied
by an itinerary with the dates the beneficiary will provide services at each location. Both conditions
were not satisfied in this proceeding. The petitioner's attempt to amend the petition by submitting a
new itinerary in response to the RFE and to remedy the LCA deficiency by submitting an LCA
certified after the filing of the petition is ineffective.' Again, a petitioner must establish eligibility
at the time of filing a nonimmigrant visa petition. 8 C.F.R. § 103.2(b)(1). A visa petition may not

"It is noted that the SOW submitted in response to the RFE states that the beneficiary will work at
Westlake, Texas; however, the newly certified LCA states that the
beneficiary will work at , Westlake, Texas.
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be approved at a future date after the petitioner or beneficiary becomes eligible under a new set of
facts. Matter of Michelin Tire Corp., 17 1&N Dec. 248 (Reg. Comm' 1978).

It is further noted that to ascertain the intent of a petitioner, USCIS must look to the Form [-129 and
the documents filed in support of the petition. It is only in this manner that the agency can
determine the exact position offered, the location of employment, the proffered wage, et cetera. If a
petitioner's intent changes with regard to a material term and condition of employment or the
beneficiary's eligibility, an amended or new petition must be filed. To allow a petition to be
amended in any other way would be contrary to the regulations. Taken to the extreme, a petitioner
could then simply claim to offer what is essentially speculative employment when filing the petition
only to "change its intent" after the fact, either before or after the H-1B petition has been
adjudicated. The agency made clear long ago that speculative employment is not permitted in the
H-1B program. A 1998 proposed rule documented this position as follows:

Historically, the Service has not granted H-1B classification on the basis of
speculative, or undetermined, prospective employment. The H-1B classification is
not intended as a vehicle for an alien to engage in a job search within the United
States, or for employers to bring in temporary foreign workers to meet possible
workforce needs arising from potential business expansions or the expectation of
potential new customers or contracts. To determine whether an alien is properly
classifiable as an H-1B nonimmigrant under the statute, the Service must first
examine the duties of the position to be occupied to ascertain whether the duties of
the position require the attainment of a specific bachelor's degree. See section 214(i)
of the Immigration and Nationality Act (the "Act"). The Service must then determine
whether the alien has the appropriate degree for the occupation. In the case of
speculative employment, the Service is unable to perform either part of this two-
prong analysis and, therefore, is unable to adjudicate properly a request for H-1B
classification. Moreover, there is no assurance that the alien will engage in a
specialty occupation upon arrival in this country.

63 Fed. Reg. 30419, 30419 - 30420 (June 4, 1998). While a petitioner is certainly permitted to
change its intent with regard to non-speculative employment, e.g., a change in duties or job
location, it must nonetheless document such a material change in intent through an amended or new
petition in accordance with 8 C.F.R. § 214.2(h)(2)(i)(E).

In view of the foregoing, the petitioner has not overcome the director's first basis for denying the
petition, and it has also failed to meet the itinerary requirement at 8 C.F.R. § 214.2(h)(2)(1)(B). For
these reasons, the petition may not be approved. Accordingly, the AAO shall not disturb the
director's denial of the petition on this ground and shall deny the petition on the additional ground
that the requisite itinerary was not filed with the petition.

A final issue not addressed by the director is whether the beneficiary will be employed in a specialty
occupation.
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It should be noted that for purposes of H-1B adjudication, the issue of bona fide employment is
viewed within the context of whether the petitioner has offered the beneficiary a position that is
viewed as a specialty occupation. Of greater importance to this proceeding is whether the petitioner
has provided sufficient evidence to establish that the services to be performed by the beneficiary are
those of a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation" as an
occupation that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following:

Specialty occupation means an occupation which [(1)] requires theoretical and
practical application of a body of highly specialized knowledge in fields of human
endeavor including, but not limited to, architecture, engineering, mathematics,
physical sciences, social sciences, medicine and health, education, business
specialties, accounting, law, theology, and the arts, and which [(2)] requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent,
as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position
must also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or
(4) The nature of the specific duties [is] so specialized and complex that knowledge

required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.
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As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii)). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute
as a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction
of language which takes into account the design of the statute as a whole is preferred); see also
COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989);
Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R.
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this
section as stating the necessary and sufficient conditions for meeting the definition of specialty
occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F.3d 384, 387 (S5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R.
§ 214.2(h)(4)(iii)(A) must therefore be read as providing supplemental criteria that must be met in
accordance with, and not as alternatives to, the statutory and regulatory definitions of specialty
occupation.

As such and consonant with section 214(i)(1) of the Act and the regulation at 8§ C.F.R. §
214.2(h)(4)(i1), U.S. Citizenship and Immigration Services (USCIS) consistently interprets the term
"degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher
degree, but one in a specific specialty that is directly related to the proffered position. See Royal
Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in a
specific specialty” as "one that relates directly to the duties and responsibilities of a particular
position"). Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens
who are to be employed as engineers, computer scientists, certified public accountants, college
professors, and other such occupations. These professions, for which petitioners have regularly
been able to establish a minimum entry requirement in the United States of a baccalaureate or
higher degree in a specific specialty or its equivalent directly related to the duties and
responsibilities of the particular position, fairly represent the types of specialty occupations that
Congress contemplated when it created the H-1B visa category.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply
rely on a position's title.. The specific duties of the proffered position, combined with the nature of
the petitioning entity's business operations, are factors to be considered. USCIS must examine the
ultimate employment of the alien, and determine whether the position qualifies as a specialty
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title
of the position nor an employer's self-imposed standards, but whether the position actually requires
the theoretical and practical application of a body of highly specialized knowledge, and the
attainment of a baccalaureate or higher degree in the specific specialty as the minimum for entry
into the occupation, as required by the Act.

The AAO notes that, as recognized by the court in Defensor, supra, where the work is to be
performed for entities other than the petitioner, evidence of the client companies' job requirements
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is critical. See Defensor v. Meissner, 201 F.3d at 387-388. The court held that the former
Immigration and Naturalization Service had reasonably interpreted the statute and regulations as
requiring the petitioner to produce evidence that a proffered position qualifies as a specialty
occupation on the basis of the requirements imposed by the entities using the beneficiary's services.
Id. at 384. Such evidence must be sufficiently detailed to demonstrate the type and educational
level of highly specialized knowledge in a specific discipline that is necessary to perform that
particular work.

In addressing whether the proffered position is a specialty occupation, the record is devoid of
sufficient documentary evidence as to where and for whom the beneficiary would be performing his
services, and whether his services would be that of a computer software programmer.

The regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides that "[a]n H-1B petition involving a specialty
occupation shall be accompanied by [d]Jocumentation . . . or any other required evidence sufficient
to establish . . . that the services the beneficiary is to perform are in a specialty occupation.”
Moreover, the regulation at 8 C.F.R. § 214.2(h)(4)(iv)(A)(1) indicates that contracts are one of the
types of evidence that may be required to establish that the services to be performed by the
beneficiary will be in a specialty occupation.

The petitioner's letter of support dated March 14, 2012 provided a general overview of the
beneficiary's duties, noting that he would be responsible for system development, writing computer
programs, and troubleshooting existing web applications.

However, no independent documentation to further explain the nature and scope of these duties was
submitted. Noting that the petitioner, as an IT services and staffing company, is engaged in an
industry that typically outsources its personnel to client sites to work on particular projects, the
director requested documentation such as contracts and work orders outlining for whom the
beneficiary would render services and what his duties would include, specifically requesting
additional documentation establishing the nature of the beneficiary's claimed assignment with

Despite the director's specific request for these documents, the petitioner failed to
comply, and instead submitted evidence pertaining to a new assignment for the beneficiary with a
duration of three months.

As discussed above, the record contains insufficient evidence outlining the nature and location of
the beneficiary's employment. Although statements of work for the and

assignments were provided in support of the petition, these documents contain minimal discussion
about the nature of the beneficiary's services. Moreover, the petitioner has not submitted evidence
that it has sufficient H-1B work for the beneficiary for the entire requested validity period, which is
- from March 17, 2012 to March 16, 2015. It is noted that the contracts contained in the record cover
the beneficiary's assignments through October 16, 2012; therefore, nearly 2.5 years of the requested
validity period is not documented. Without evidence of contracts, work orders, or statements of
work describing the duties the beneficiary would perform and for whom for the entire requested
validity period, the petitioner fails to establish that the duties that the beneficiary would perform are
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those of a specialty occupation. Simply going on record without supporting documentary evidence
is not sufficient for the purpose of meeting the burden of proof in these proceedings. Matter of
Soffici, 22 1&N Dec. at 165.

USCIS routinely looks to Defensor v. Meissner, 201 F.3d 384 (5th Cir. 2000), for guidance, which
requires an examination of the ultimate employment of the beneficiary to determine whether the
position constitutes a specialty occupation. The petitioner in Defensor, Vintage Health Resources
(Vintage), s a medical contract service agency that brought foreign nurses into the United States and
located jobs for them at hospitals as registered nurses. The court in Defensor found that Vintage
had "token degree requirements," to "mask the fact that nursing in general is not a specialty
occupation.”

The court in Defensor held that for the purpose of determining whether a proffered position is a
specialty occupation, the petitioner acting as an employment contractor is merely a "token
employer,” while the entity for which the services are to be performed is the "more relevant
employer." The Defensor court recognized that evidence of the client companies' job requirements
is critical where the work is to be performed for entities other than the petitioner. The Defensor
court held that the legacy Immigration and Naturalization Service had reasonably interpreted the
statute and regulations as requiring the petitioner to produce evidence that a proffered position
qualifies as a specialty occupation on the basis of the requirements imposed by the entities using the
beneficiary's services. In Defensor, the court found that that evidence of the client companies' job
requirements is critical if the work is to be performed for entities other than the petitioner.

In this matter, it is unclear whether the petitioner will be an employer or will act as an employment
contractor. The job description provided by the petitioner, as well as various statements from the
petitioner both prior to adjudication and on appeal, indicate that the beneficiary will be working on
client projects and will be assigned to various clients worksites when contracts are executed.
Despite the director's specific request for documentation to establish the ultimate location(s) of the
beneficiary's employment, the petitioner failed to comply. Therefore, the petitioner's failure to
provide evidence of a credible offer of employment and/or work orders or employment contracts
between the petitioner and clients renders it impossible to conclude for whom the beneficiary will
ultimately provide services, and exactly what those services would entail for the entire requested
validity period. The petitioner's failure to establish the substantive nature of the work to be
performed by the beneficiary, therefore, precludes a finding that the proffered position satisfies any
criterion at 8 C.F.R. § 214.2(h)(4)(1i1)(A), because it is the substantive nature of that work that
determines (1) the normal minimum educational requirement for the particular position, which is
the focus of criterion 1; (2) industry positions which are parallel to the proffered position and thus
appropriate for review for a common degree requirement, under the first alternate prong of criterion
2; (3) the level of complexity or uniqueness of the proffered position, which is the focus of the
second alternate prong of criterion 2; (4) the factual justification for a petitioner normally requiring
a degree or its equivalent, when that is an issue under criterion 3; and (5) the degree of
specialization and complexity of the specific duties, which is the focus of criterion 4.
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As the petitioner has failed to present sufficient, credible evidence of the actual job duties the
beneficiary will perform and the requirements for the proffered position, it has therefore failed to
demonstrate that the occupation more likely than not requires a bachelor's or higher degree in a specific
specialty or its equivalent as a minimum for entry. See INA § 214(i)(1). The petitioner also has not
shown through submission of documentary evidence, that it meets any of the four criteria at 8 C.F.R. §
214.2(h)(4)(i1)(A).

The appeal will be dismissed for the above stated reasons, with each considered as an independent
and alternate basis for the decision. In visa petition proceedings, it is the petitioner's burden to
establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361,
Matter of Otiende, 26 1&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.



