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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner submitted a Petition for Nonimmigrant Worker (Form I-129) to the Vermont Service 
Center on April 3, 2012. In the Form I-129 visa petition and supporting documentation, the 
petitioner describes itself as a company engaged in construction and masonry that was established 
in 1989. In order to employ the beneficiary in what it designates as a market research analyst 
position, the petitioner seeks to classify him as a nonimmigrant worker in a specialty occupation 
pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1101( a )(15)(H)(i)(b ). 

The director denied the petition on January 8, 2013, finding that the petitioner failed to establish 
that the proffered position qualifies as a specialty occupation in accordance with the applicable 
statutory and regulatory provisions. On appeal, counsel asserts that the director ' s basis for denial of 
the petition was erroneous and contends that the petitioner satisfied all evidentiary requirements. In 
support of this assertion, counsel submitted a brief and additional evidence. 

The record of proceeding before the AAO contains: (1) the petitioner's Form I-129 and supporting 
documentation; (2) the director' s request for evidence (RFE); (3) the response to the RFE; (4) the 
director's denial letter; and (5) the Form I-290B and supporting documentation. The AAO 
reviewed the record in its entirety before issuing its decision. 

For the reasons that will be discussed below, the AAO agrees with the director's ultimate conclusion 
that the petitioner has not established eligibility for the benefit sought. Accordingly, the director's 
decision will not be disturbed. The appeal will be dismissed, and the petition will be denied. 

In this matter, the petitioner stated in the Form I-129 that it seeks the beneficiary's services as a 
market research analyst to work on a full-time basis at a rate of pay of $43,000 per year. In a 
support letter dated March 28, 2012, the petitioner stated that the proffered position involves the 
following duties: 

• Develop creative techniques and strategies for the introduction of new projects 
and sales promotions within the constructi on industry; 

• Evaluate potential areas of business opportunities; 

• Conduct research on customer optmons and marketing strategies, 
collaborating with marketing professionals, statisticians; 

• Review and develop promotiona1 materials and deliver recommendations to 
the management; 

• Identify market opportunities and gather data on competitors and analyze their 
prices, sales, and method of marketing and distribution; 
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• Measure the effectiveness of marketing, advertising and communications 
programs and strategies; 

• Develop and implement marketing and sales plans on specific ethnic market; 

• Monitor industry statistics and follow trends in trade literature; 

• Prepare reports of findings, illustrate data graphically and translate complex 
findings into written text to the management; 

• Forecast and track marketing and sales trends, by analyzing collected data; 

• Execute all marketing tactics in accordance with goals and strategies such as 
print advertisement, TV, direct mail, public relations, direct sales, client 
education, literature, and others; 

• Responsible for forecasting sales volumes and budget estimates; 

• Monitor contract negotiations activities; 

• Conduct market and competitive research and measure customer satisfaction; 

• Research competitive products and evaluate competitor's strength and 
weaknesses; 

• Collect and analyze data on consumer preferences, needs, and identify 
potential markets and factors affecting service demand; 

• Manage business/client relationships to ensure clients have clear expectations 
. and understanding; 

• Produce quarterly reports to track costs and show progress[.] 

In the instant case, the AAO observes that the duties of the proffered position as described by the 
petitioner in support of the Form I-129 petition have been stated in generic terms that fail to convey 
the actual tasks the beneficiary will perform on a day-to-day basis. The AAO further observes that 
many of the duties provided in the letter of support are from the description of "Market Research 
Analysts and Marketing Specialists" in the Occupational Information Network (O*NET) Code 
Connector OnLine Summary Report and other sources that are widely available on the Internet. 
That is, the petitioner has recited, virtually verbatim, duties from this occupational category and 
attributed them to the proffered position. For instance, the O '" NET Code Connector Summary 
Report for the occupational category "Market Research Analysts and Marketing Specialists" states 
that the following "tasks" are related to this occupation: 
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• Collect and analyze data on customer demographics, preferences, needs, and 
buying habits to identify potential markets and factors affecting product demand. 

• Conduct research on consumer opinions and marketing strategies, collaborating 
with marketing professionals, statisticians, pollsters, and other professionals. 

• Develop and implement procedures for identifying advertising needs. 

• Forecast and track marketing and sales trends, analyzing collected data. 

• Gather data on competitors and analyze their prices, sales, and method of 
marketing and distribution. 

• Measure and assess customer and employee satisfaction. 

• Monitor industry statistics and follow trends in trade literature. 

• Prepare reports of findings, illustrating data graphically and translating complex 
findings into written text. 

U.S. Department of Labor, Employment & Training Administration, O*NET OnLine Code 
Connector, Market Research Analysts and Marketing Specialists- Code 13-1161.00 on the Internet 
at http://www .onetcodeconnector.org/ccreport/13-1161.00?redir=19-3021.00 (last visited 
September 10, 2013). 

In its letter of support accompanying the initial Form 1-129 petitiOn, the petitioner stated the 
minimum education requirement for the proffered position as "a Bachelor's degree in Marketing, 
Management or Business Administration." The petitioner claimed that "(t]hese requirements are 
consistent with our professional staff requirements for this and similar positions with our company 
in the United States and worldwide." However, the petitioner did not provide any further 
information regarding the "similar positions" with the petitioning company which it claims are 
located "in the United States and worldwide." 1 

The petitioner indicated that the beneficiary is qualified to provide services in the proffered position 
by virtue of his foreign education. The petitioner provided an evaluation of the beneficiary's 
credentials prepared by indicating the beneficiary "has attained the 
equivalent of a Bachelor of Science Degree, with a major in Economics, Finance, and Accounting, 
from an accredited college or university in the United States." In support of this conclusion, the 

1 The AAO observes that the petitioner stated in the Form 1-129 petition that it has six employees. However, 
the petitioner did not provide any information regarding the roles and responsibilities of these employees. 
The petitioner provided its Schedule C, Profit or Loss From Business, which indicates under "Expenses" that 
it paid a total of $70,786 in wages in 2010. The petitioner stated in the Form 1-129 petition and supporting 
documents that it will pay the beneficiary $43,000 per year. The petitioner's business location (as indicated 
on the Form 1-129 petition) is a single-family dwelling. 
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petitioner submitted a copy of the beneficiary's Polish diploma. 

The AAO notes that the petitioner claims that the proffered position requires a degree in marketing, 
management or business administration. Notably, the petitioner does not assert that the beneficiary 
possesses a degree in one of these disciplines. Thus, under the petitioner's own standards, the 
beneficiary does not possess the necessary academic qualifications to serve in the proffered 
position. 

With the H-lB petition, the petitioner submitted a Labor Condition Application (LCA). The AAO 
notes that the LCA designation for the proffered position corresponds to the occupational 
classification "Market Research Analysts and Marketing Specialists" - SOC (ONET/OES Code) 
13-1161, at a Level I (entry level) wage. 

The petitioner also provided documents regarding its business operations, including a 2010 
Schedule C; a brochure for the petitioner; a one-page printout from the petitioner's website; copies 
of six estimates and invoices (2010, 2011 and 2012); and the first page of an agreement with , an 
effective date of November 14, 2011. 

·, 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued an RFE on August 31, 2012. In the RFE, the director notified the petitioner that additional 
evidence was needed to establish eligibility for the benefit sought. The petitioner was asked to 
submit probative evidence to establish that a specialty occupation position exists for the beneficiary 
and that the beneficiary is qualified to perform services in the proffered position. The director 
outlined the evidence to be submitted. 

On November 17, 2012, the petitioner responded to the director's RFE by providing a letter and 
additional evidence. The petitioner's submission included the following: (1) additional estimates 
and invoices for its products and services; (2) a copy and translation of the beneficiary's university 
transcript (indicating that the period of study was three years); (3) documents related to the 
petitioner's future locale; (4) Form W-2, Wage and Tax Statements, and pay statements issued by 
the petitioner to the beneficiary's spouse; (5) a letter from (6) documents related to 
the petitioner's current premises (a single family dwelling); (7) an additional printout from the 
petitioner's website; (7) photos of its business operations and premises; (8) copies of previously 
submitted documents; and (9) additional documentation regarding its business operations. 

In response to the RFE, the petitioner provided a revised description of the proffered position. 
Specifically, the job description states the following: 

• Provide, analyze, predict and improve business operations with current & new 
clients; 

• Develop creative techniques & strategies for the introduction of the new projects 
and sales promotions within the decorative concrete stone construction industry; 

• Research & evaluate potential sales of products and services to other areas; 
• Collect and analyze statistical data on past sales to predict future sales; 



(b)(6)
Page 6 

NON-PRECEDENT DECISION 

• Evaluate current business strategies and provide cost savings solutions for 
continuous business growth. This information is vital to maintaining a 
competitive cost structure; 

• Analyze consumer satisfaction and gather data on competitors; 
• Identify market opportunities and gather data on competitors and analyze their 

prices, sales, & method of marketing and distribution ; 
• Review and analyze financial statements, sales and activi ty reports to maximize 

business operations; 
~ Time required 40% of total duties 

• Explore and create new business contracts in Rhode Island & surrounding states; 
• Analyze prices, sales and methods of marketing and distribution; 
• Design surveys to assess consumer preferences; 
• Collaborate with key customers; 
• Monitor contract negotiations activities; 
• Directly interact with clients and executives to define the client's requirements; 

~ Time required 40% of total duties 

• Make recommendations on the advisability of adding new products; 
• Conduct research on customer opinions and marketing strategies; 
• Produce quarterly reports to track cost and show progress[.] 

> Time required 20% of total duties 

Although the director requested the petitioner submit a detailed description of the proffered position 
to include approximate percentages of time for each duty the beneficiary will perform, the petitioner 
elected to group the duties together. Thus, upon review of the duties, the AAO notes that the 
description fails to convey sufficient information to determine the order of importance and/or 
frequency of occurrence with which the beneficiary will perform each of the functions and tasks. 
Thus, the petitioner failed to specify which tasks were major functions of the proffered position and 
it did not establish the frequency with which each of the duties would be performed (e.g., regularly, 
periodically or at irregular intervals). As a result, the petitioner did not sufficiently establish the 
primary and essential functions of the proffered position. 

In its letter submitted in response to the RFE, the petitioner made various claims regarding the 
requirements of the proffered position. Specifically, the petitioner stated the requirements for the 
proffered position as the following: 

(1) a baccalaureate degree in Business Administration, Economics, Management or 
a related field; 

(2) training received in a baccalaureate program in business administration, 
management, economics, or a related field; 

(3) at least a Bachelor's degree in Business Administration , Economics, or related 
field; and 

(4) at least a Bachelor Degree in Managerrtent of Business Administration or 
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closely related discipline or foreign equivalent. 

No explanation was provided by the petitioner for the varying requirements.2 

The director reviewed the information in the record of proceeding. Although the petitioner claimed 
that the beneficiary would serve in a specialty occupation , the director determined that the petitioner 
failed to establish how the beneficiary's immediate duties would necess itate services at a level 
requiring the theoretical and practical application of at least a bachelor's degree level of a body of 
highly specialized knowledge in a specific specialty. The director denied the petition on January 8, 
2013 . Counsel for the petitioner submitted an appeal of the denial of the H-lB petition. 

The issue before the AAO is whether the petitioner has provided sufficient evidence to establish that 
it will employ the beneficiary in a specialty occu p<ltion pos ition . Based upon a complete review of 
the record of proceeding, the AAO will make some preliminary findings that are material to the 
determination of the merits of this appeal. 

When determining whether a position is a specialty occupation, the AAO must look at the nature of 
the business offering the employment and the description of the specific duties of the position as it 
relates to the particular employer. To ascertain the intent of a petitioner, U.S. Citizenship and 
Immigration Services (USCIS) looks to the Form I-129 and the documents filed in support of the 
petition. It is only in this manner that the agency can determine the exact position offered, the 
location of employment, the proffered wage, et cetera. Pursuant to 8 C.P.R. § 214.2(h)(9)(i), the 
director has the responsibility to consider all of the evidence submitted by a petitioner and such 
other evidence that he or she may independently require to assist his or her adjudication. Further, 
the regulation at 8 C.P.R . § 214.2(h)(4)(iv) provides th at "[a]n H-1B petition involving a specialty 
occupation shall be accompanied by [d]ocumentation ... or any other required evidence sufficient 
to establish ... that the services the beneficiary is to perfo rm are in a specialty occupation." 

Thus, a crucial aspect of this matter is whether the petitioner has sufficiently described the duties of 
the proffered position , such that USCJS may di scern the nature of the position and whether the 
position indeed requi res the theoretical and practical application of a body of highly specialized 
knowledge attained through at ta inmen t of at least a bacca laureate degree in a specific discipline. 
The AAO find s that the petiti oner has not clone so. 

In the instant case, the AAO observes that the director advised the petit ioner in the RFE that the 
"duties and responsibilities [it] has described are vague. " Moreove r, the AAO notes that many of 
the duties were recited verbatim from O *NET Code Connector and other Internet sources. 

In response to the RFE, the petitioner provided a revi sed description of the proffered position. 
Notably, the duties and requirements for the market research analyst position, provided in response 

2 In the original H-lB submission , the petitioner claimed that a degree in marketing, management or business 
administration was required for th e proffe red position. In response to the RFE, the petitioner removed 
marketing as an acceptable field of study and claimed (inconsistently) that a degree in economics was 
sufficient to perform the duti es of the positio n. 
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to the RFE, are materiall y different than th ose originally provided? For exampl e, the petitioner 
originally indicated that the beneficiary would "[d]evelop and implement marketing and sales pl <:ins 
on specific ethnic market. " In response to the RFE, th e petitioner clicl not clarify which ethnic 
market it was target ing or what specific tasks the duty entails, but rather eliminated the duty from 
the position description. Similarly, in the original description of the proffered position, the 
petitioner stated that the beneficiary would " [ e ]xecute all marketing tactics in accordance with goals 
and strategies such as print advertisement, TV, direct mail, public relations, direct sales, client 
education, literature, and others." However, in response to the RFE, instead of providing further 
information regarding the print, television, and direct mail advertisements the beneficiary would be 
expected to "execute" in the proffered position, the petitioner removed this duty entirely. No 
explanation was provided. 

The abstract level of information provided abo ut the proffered position and its constituent duties is 
exemplified by the petitioner's assertion that the beneficiary will " [ c Jollaborate with key customers." 
The petitioner provides no explanation as to what tasks this duty entails, or for what purpose the 
beneficiary will "collaborate" with customers . The phrase could cover a range of activities, and 
without further informati on, does not provide any ins ight into the beneficiary's day-to-day work. 
Further, the petitioner indicated that the beneficiary will "[m]onitor contract negotiations activities," 
but failed to identify any purpose for "monitor[ing]" such negoti at ions , or what tasks "monitor[ing]" 
will entail. The statement does not delineate the actual work the beneficiary will perform. In 
addition, the petitioner has failed to di ffe renti ate between seemingly repe titive duties. For example, 
the petitioner has indicated tha t the beneficiary will "[alnaly:ze consumer satisfaction and gather 
data on competitors"; [i]den tify marke t opportuniti es and gather data on competitors and analyze 
their prices, sales, & method of marketing and distribution "; "[a]nalyze prices, sales and methods of 
marketing and distribution"; and "[c]onduct research on customer opinions and marketing 
strategies." The petitioner did not identify any specific tasks related to these duties that would 
clarify why the same generically stated duties appear to be listed multiple times in different sections 
of the description of the proffered position. The petitioner's description of the proffered position 
fails to illuminate the substantive application of knowledge involved in the proposed duties or any 
particular educational attainment associated with such application. 

While the petitioner has identified its proffered position as that of a market research analyst, the 
description of the beneficiary's duties, as provided by the petitioner, lacks the specificity and detail 
necessary to support the petitioner's contention that the posi tio n is a specialty occupation. In 
establishing a positi on as a specialty occupation , a petitioner must describe the specific duties and 

3 The purpose of the req uest for evidence is to elicit further info rmaLion that clarifi es whether eligibility for 
the benefit sought has been established. 8 C. F.R. § 103.2(b)(8). Wh en responding to a request for evidence, 
a petitioner cannot offer a new position to the bendiciary or materi ally change a position's job 
responsibilities and/or the requirements for the position. The petitioner must establish that the posi ti on 
offered to the beneficiary when th e petition was filed merits classification for the benefit so ught. Matte1' of 
Michelin Tire Corp. , 17 I&N Dec. 248, 249 (Reg. Co mm 'r 1978). H s ignil'icant cha nges are made to the initial 
request fo r approval , the petitioner must file a new pet it ion rather than seek approval of a petition that is not 
supported by the facts in the record. The informa tion provided by the petitioner in its response to the 
director's request for further evidence did not clarify or provide more specificity to the original duties of .the 
position, but ra ther added new generic duti es and altered the requirements for the position. 
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responsibilities to be performed by a beneficiary in the context of the petitioner's business 
operations, demonstrate a legitimate need for an emplo yee exists, and substantiate that it has H-lB 
caliber work for the beneficiary for th e period of employment requested in the petition. In the 
instant case, it is not evi dent that the proposed duties as described in this record of proceeding, and 
the position that they comprise, merit recognition of the proffered position as a specialty 
occupation. To the extent that they are described, the AAO find s the proposed duti es do not provide 
a sufficient factual basis for conveying the substantive matters that would engage the beneficiary in the 
actual performance of the proffered position for the entire period requested , so as to persuasively 
support the claim that the position's actual work would requi re the theoretical and practical application 
of any particular educational level of highly specialized knowledge in a specific specialty directly 
related to the duties and responsibilities of the proffered position. The job description fails to 
communicate (1) the actual work that the beneficia ry would perform on a clay-to-clay basis; (2) the 
complexity, uniqueness and/or specialization of the tasks; and/or (3) the correlation between that 
work and a need for a particular level education of highly specialized knowledge in a specific 
specialty. 

Upon review of the record of proceeding, the AAO finds that the overall responsibilities for the 
proffered position contain insufficient information regarding the particular work, and associated 
educational requirements, into which the duties would manifest themselves in their daily 
performance. Furthermore, although the petitioner submitted general documentation regarding its 
business operations, the petitioner did not provide sufficient documentation to establish and 
substantiate the actual job duties and respons ibilities of the proffered position. That is, the petitioner 
submitted documents regarding its business operations (including excerpts from tax returns; a 
brochure; printouts from its website; photos; documents relating to its future locate; and copies of 
estimates and in vo ices). However, the petitioner did not submit probative evidence to establish the 
actual duties that the beneficiary will perform and the petitioner fa iled to establish the beneficiary 's 
specific role within its business ope rations . 

Moreover, the AAO notes that it is re asona ble to ass um e that th e size of an empl oyer's business has 
or could have an impact on the duti es of a p<:~rticular position. See EG Enterprises, Inc. d/b/ct/ 
Mexican WholesaLe Grocery v Department ofHomeLand Sewrity, 467 F. Supp. 2d 728 (E.D. Mich. 
2006). Thus, the size of a petitioner may be consiclerecl as a component of the nature of the 
petitioner's business, as the size impacts upon the duties of a particular position. In matters where a 
petitioner's operations are relatively small, the AAO reviews the record for evidence that its 
operations, are, nevertheless, of sufficient complexity to indicate that it would employ the 
beneficiary in position requiring the theoretical and practical application of a body of highly 
specialized knowledge that may be obtained only through a baccalaureate degree or higher in a 
specific specialty, or its equivalent. Additionally, when a petitioner employs relatively few people, 
it may be necessary for the petitioner to establish how the beneficiary will be relieved from 
performing non-qualifying duties. Here, the petitioner stated on the Form I-129 that it employs six 
people. The peti tioner has not provided information regarding the duties and responsibilities of the 
other staff members such that the AAO can ascertain how the beneficiary would be relieved from 
performing non-qualifying duties. 

Furthermore, the AAO observes that the petitioner's vanous statements regarding the minimum 
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education requirements for the proffered position are inadequate to establish the that the position 
qualifies as a specialty occupation. Specifically, in its letter dated March 28, 2012, the petitioner 
described the minimum education requirements of the proffered position as "a Bachelor's degree in 
Marketing, Management or Business Administration.'' In the RFE, the director observed that the 
petitioner did not provide evidence to establish that the beneficiary held any of these degrees. In 
response to the RFE, the petitioner submitted a letter with various statements regarding the 
minimum education required to perform duties in the proffered position. Specifically, the petitioner 
stated the following requirements: (1) "a baccalaureate degree in Business Administration, 
Economics, Management or a related field"; (2) "training received in a baccalaureate program in 
business administration, management, economics, or a related field": (3) "at least a Bachelor's 
degree in Business Administration, Economics, or related field"; and (4) "at least a Bachelor Degree 
in Management of Business Administration or closely related discipline or foreign equivalent." 

The petitioner did not provide an explanation for the discrepancies in the requirements for the 
position. However, the AAO notes that all of the petitioner's varying statements indicate that the 
duties of the proffered position can be performed with a bachelor's degree in business 
administration. A petitioner must demonstrate that the proffered position requires a precise <incl 
specific course of study that relates directly to the duti es and responsibilities of the position in 
question. Since there must be a close correlation between the required specialized studies and the 
position, the requirement of a general-purpose degree (or a degree with a generalized title such as 
business administration, without further specification) does not es tablish the position as a specialty 
occupation. Cf Matter of" Michael Hertz Associa tes, 19 I&N Dec. 558 (Comm'r 1988). 

As previously mentioned , to demonstrate that a job requires the theoretical and practical application 
of a body of highly specialized knowledge as required by section 214(i)(1) of the Act, a petitioner 
must establish that the position requires the attainment of a bachelor's or higher degree in a 
specialized field of study or its equivalent. USCIS interprets the degree requirement at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is directly related to the proposed 
position. Although a general-purpose bachelor 's degree (including a degree in business 
administration) may be a legitimate prerequi site for a particular position, requiring such a degree, 
without more, will not justify a finding that a panicuJar position qualifies fo r classification as a 
specialty occupation. See Royal Siam Corp. v. Chertojf; 484 F.3d 139, 147 (1st Cir. 2007).4 

4 Specifically, the United States Court uf Appeals fo r the First Ci rcuit explained in Royal Siam. that: 

!d. 

[t]he courts and the agency cons istently have stated that , although a general-purpose 
bachelor's degree, such as a business adm in ist r<il ion degree , may be a legit i male prcreq u isite 
for a particular position, req uiring such a degree, without more . will not justify the granting 
of a petition for an H- LB specialty occupation visa. See, e. g. , Ta pis /n t 'l v. INS , 94 
F.Supp.2d 172, 175-76 (D Mass.2000) ; Shanti , 36 F. Supp.2cl at 1164-66; cf Matter of 
Michael Hertz Assocs. , 19 I & N Dec. 558, 560 ([Comm'r] 1988) (providing frequently cited 
analysis in connection with a conceptually similar provision). This is as it should be: 
elsewise, an employer could ensure the granting of a specialty occupation visa petition by 
the simple expedient of creating a generic (and essentially artificial) degree requirement. 
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Again, the petitioner in this matter has provided inconsis tent in fo rmation as to the requirements for 
the proffered position of market research analyst. Howe ver, the petitioner has consistently stated 
that the duties of the proffered position can be performed by an individual who possesses a 
bachelor's degree in business administration. Thus, pe titioner's assertions are tantamount to an 
admission that the proffered pos ition is not in fact a specialty occupation. The director's decision 
must therefore be affirmed and the petition denied on this basis alone. 

Nevertheless, for the purpose of performing a comprehensive analysis, the AAO will now discuss in 
detail the applicable statutory and regulatory provisions for determining whether the proffered 
position qualifies as a specialty occupation. Based upon a complete review of the record of 
proceeding, the AAO agrees with the director's ultimate conclusion that the evidence fails to 
establish that the position as described constitutes a specialty occupation. 

For an H-lB petition to be granted, the petitioner must provide sufficient evidence to establish that 
it will employ the beneficiary in a specialty occupation position. To meet its burden of proof in this 
regard, the petitioner must establish that the employment it is offering to the beneficiary meets the 
applicable statutory and regulatory requirements. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowl edge, and 

(B) attainment of a bachelor 's or hig her de gree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in Lhe United States. 

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) slates, in pertinent part, the following: 

Specialty occupation means an occupation which [(1)] requires theoretical and 
practical application of a body of highly specialized knowledge in fields of human 
endeavor including, but not limited to, architecture, engineering, mathematics, 
physical sciences, social sciences, medicine and health, education, business 
specialties, accounting, Law, theology, and the arts, and which [(2)] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position 
must also meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for cmry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the <titernative. an employer may show 
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that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duti es is usually associated with the 
attainment of a baccalaureate or higher degree . 

As a threshold issue, ir is noted that 8 C.F.R. § 2:l4.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, rhis regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute 
as a whole. SeeK Mart Cmp. v Cunier, Inc., 48() U.S . 281 , 291 (1988) (holding that construction 
of language which takes into account the design of th e sta tute as a vvhole is preferred); see also 
COlT Independen ce .Joint Venture v. 17edera! S(w and Loan Ins. Corp., 489 U.S. 561 (1989) ; 
Matter of' W-F-, 2J l&N Dec. 503 (BlA 1990). As such, the criteria stated in 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) should logicall y be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation . To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.P.R. 
§ 214.2(h)( 4)(iii)(A) must therefore be read as providing supplemental criteria that must be met in 
accordance with, and not as alternatives to , the statutory and regulatory definitions of specialty 
occupation. 

As such and consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. 
§ 214.2(h)(4)(ii), USCIS consistently interprets the term "degree" in the criteria at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific 
specialty that is directly related to the proffered position. See Royal Siam Corp. v. Chertoff, 484 
F.3cl at 147 (describing "a degree requirement in a specific specialty" as "one that relates directly to 
the duties and responsibilities of a particular position"). Applying this standard, USCIS regularly 
approves H-lB pet itions for qualified aliens who are to be employed as engineers, computer 
scientists, certified public accountants, college professors, and othe r such occupations. These 
professions, for w hich pe titione rs ha ve regularly been able to esta blish a minimum entry 
requirement in the United States or a baccalaureate or hi gher degree in a specific specialty or its 
equivalent directly related to the duties and respo nsibilities of the particular position, fairly 
represent the types of specialty occupations that Congress contemplated when it created the H-lB 
visa category. 

To make its determination whether the proffered position qualifies as a specialty occupation, the 
AAO now turns to the criteria at 8 C.F.R. § 214 .2(h)(4)(iii)(A). 

The AAO will first review the record of proceeding in relation to the criterion at 8 C.P.R. 
§ 214.2(h)(4)(iii)(A)(l), which requires that a baccalaureate or higher degree in a specific specialty 
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or its equivalent is normally the minimum requirc:ment for entry into the particular position. With 
respect to the director's ana lysi s or the proffered pos ition in relat ion to tbe crite;·ion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(J), the AAO notes that it agrees wit h the director's ultimate conclusion that the 
proffered position does not qualil'y as a specialty occu p<il ion under thi s criterion ; hovvevc r, the AAO 
does not agree with all of the director's statem ents in this portion of his deci sion and hereby 
withdraws the director's analysis regard ing thi s criterion. 

The petitioner stated that the beneficiary wou.ld be employed in a market research analyst position. 
However, to determine whether a particular job qualifies as a specialty occupation, USCIS does not 
simply rely on a position 's title. The specific duti es of the proffered position, combined with the 
nature of the petitioning entity' s business operations, are factors to be considered. USCIS must 
examine the ultimate employment of the ali en, and determine whether the position qualifies as a 
specialty occupation . See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is 
not the title of the position nor an employer's self-imposed standards, but whether the position 
actually requires the theoretical and practical application of a body of highly special ized knowledge, 
and the attainment of a baccalaureate or higher degree in the specific speci alty as the minimum for 
entry into the occupation, as required by the Act. 

The AAO recognizes DOL's Occupational Outlook f-landbook (Handb ook) as an authoritative source 
on the duties and educational requirements of the wide variety of occupations that it addresses.5 As 
previously mentioned , the petitioner asse rts in the LCA that the proffered positi on falls under the 
occupational category "Market Research Analysis and Market ing Specia li sts ." 

The AAO reviewed the chapter of the Handbook ent itl ed ''Market Research Analysts," including the 
sections regarding the typica l duties and requirements fo r this occupational category. However, the 
Handbook does not indicate that "Market Research A11alysts" comprise an occupational group for 
which at least a bachelor 's degree in a specific !)pecialty, or its equivalent, is normally the minimum 
requirement for entry. 

The subchapter of the Handbook entitled "How to Become a Market Research Analyst" states the 
following about this occupational category: 

Market research analysts need strong math and analytical skill s. Most market research 
analysts need at least a bachelor ' s degree. and top research posi tions ofte n require a 
master' s degree. 

Education 
Market research ana lysts typically need a bache lor ' s degree in market research or a 
related field. Man y have degrees in f ields such as statistics, math , or computer 
science. Others have a backgro und in business ad mi nist rat ion , one of the social 
sciences, or· communications. Co mscs in st atis tics, rese arch met hods, and marketing 

All of the AAO's refere nces arc to the 20 12-2013 ed iti on of the Hwtdbook, w hic h may be accessed at the 
Internet si te http: //www.bls.gov/OCO/. 
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are essential for these workers; courses in communications and social sciences­
such as economics, psychology, and sociology-are also important. 

Many market research analyst jobs require a master's degree. Several schools offer 
graduate programs in marketing research, but many analysts complete degrees in 
other fields, such as statistics, marketing, or a Master of Business Administration 
(MBA). A master's degree is often required for leadership positions or positions that 
perform more technical research. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed., 
Market Research Analysts, on the Internet at http://www.bls.gov/ooh/business-and­
financial/market-research-analysts.htm#tab-4 (last visited September 10, 2013). 

When reviewing the Handbook, the AAO notes that the petitioner designated the proffered position 
as a Level I (entry level) position on the LCA.6 The wage levels are defined in the U.S. Department 
of Labor (DOL) "Prevailing Wage Determination Policy Guidance."7 A Level I wage rate is 
described as follows: 

Level I (entry) wage rates are assigned to job offers for beginning level employees 
who have only a basic understanding of the occupation. These employees perform 
routine tasks that require limited, if any, exercise of judgment. The tasks provide 
experience and familiarization with the employer's methods, practices, and 
programs. The employees may perform higher level work for training and 
developmental purposes. These employees work under close supervision and receive 
specific instructions on required tasks and results expected. Their work is closely 
monitored and reviewed for accuracy. Statements that the job offer is for a research 
fellow, a worker in training, or an internship are indicators that a Level I wage 
should be considered. 

See U.S. Dep't of Labor, Emp't & Training Admin., Prevailing Wage Determination Policy 
Guidance, Nonagric. Immigration Programs (rev. Nov. 2009), available at 

6 Wage levels should be determined only after selecting the most relevant O*NET code classification. Then, 
a prevailing wage determination is made by selecting one of four wage levels for an occupation based on a 
comparison of the employer's job requirements to the occupational requirements, including tasks, knowledge, 
skills, and specific vocational preparation (education, training and experience) generally required for 
acceptable performance in that occupation. 

7 Prevailing wage determinations start with a Level I (entry) and progress to a wage that is commensurate 
with that of a Level II (qualified), Level III (experienced), or Level IV (fully competent) after considering the 
job requirements , experience, education, special skills/other requirements and supervisory duties. Factors to 
be considered when determining the prevailing wage level for a position include the complexity of the job 
duties, the level of judgment, the amount and level of supervision, and the level of understanding required to 
perform the job duties. DOL emphasizes that these guidelines should not be implemented in a mechanical 
fashion and that the wage level should be commensurate with the complexity of the tasks, independent 
judgment required, and amount of close supervision received. 
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http: //www .fo re ig n I abo rcert.dolcla .gov/pcll/ NPWJ-! C _ Gu ida nee_ Rev iscd_ll_ 2()()1) .pelf. 

Thus, in designating the proffered position at a Level I wage, th e petitioner has indicated that the 
proffered position is a comparatively low, entry-level position relative to o thers within the 
occupation. That is , in accordance with the relevant DOL explanatory information on wage levels, 
this wage rate indicates that the beneficiary is only required to have a basic understanding of the 
occupation and ca rries expectations that the beneficiary perform routine tasks that require limited, if 
any, exercise of judgment; that he would be closely supervised; that his work would be closely 
monitored and reviewed for accuracy; and that he would recei ve specific instructions on required 
tasks and expected results. Based upon the petitioner 's designation of the proffered position as a 
Level I (entry) position, it does not appear that the beneficiary will be expected to serve in a senior 
or leadership role or in a top research or technical resea rch position . As noted abo ve, according to 
DOL guidance, a s tatement that the job offer is for a research fe llow , worker in training or an 
internship is indicat ive that a Level l wage s hould be co nsi de red. 

The Handbook docs not state that a baccalaureate or higher degree in a specif ic specialty, or its 
equivalent is normall y the minimum requirement fo r entry into the occupation. This passage of the 
Handbook reports tl1at market research analysts have degrees and backgrounds in a wide-variety of 
disparate fields. The Hcl!1dhook states th at employees typ icall y need a bachelor ' s degree in market 
research or a related field, but the Handb ook contin ues by indicat ing th<lt man y market research 
analysts have degrees in fi e lds such as statistics , math , or compute r science. According to the 
Handbook, othe r market research analysts ha ve a backgro und in field s such as business 
administration, one of the socia l sciences, or communications. The Handbook notes that various 
courses are essential to this occupation, including stati st ics, research methods, and marketing. The 
Handbook states that courses in communications and social sciences (such as economics, 
psychology, and sociology) are also important. 

In general, provided the specialties are closely related , e .g., chemistry and biochemistry, a minimum 
of a bachelor's or higher degree in more th an one specialty is recognized as satisfying the "degree in 
the specific specialty" requirem ent of sectio n 214(i)(l)(B) of the Act. In such a case, the required 
"body of highly specialized knowledge'' would essenti all y be th e same . Since there must be a close 
correlation between the required "bod y of highl y speciali zed knovvl edge" and the position , however, 
a minimum entry requirement of a degree in disparate fields, such as philosoph y and engineering, 
would not meet th e statutory 1·cquiremenr that the degree be "in the specific specialty," unless the 
petitioner establi s hes how each field is d irec tly related to th e dut ies and respo nsibilities of the 
particular position s uch th at the required bod y of hi gh ly specialized knowl edge is essentially an 
amalgamation of the se diffe;·e nt specialties8 Sectio n 2 1 4(i)(! )( 13) of the Act (emphasis added). 

~ Whether read wi th the s tatutory "the" or the regulatory "a ," both readings denote a singular "specialty." 
Section 214(i)(1)(B) of the Act; 8 C.F.R. § 214.2(h)(4)(ii). Sti ll, the AAO does not so narrowly interpret 
these provisions ro exclude positions from qu alifying as specialty occupations if they permit, as a minimum 
entry requirement, degrees in more than one closely related specialty. As just stated, this also includes even 
seemingly disparate specialties provided the evidence of record establishes how each acceptable, specific 
field of study is directl y related to the duties and respunsibilities of the particular position. 
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Here, although the Handbook indicates that an advanced degree is typically needed for these 
positions, it also indicates that baccalaureate degrees in various fields are acceptable for entry into 
the occupation. In addition to recognizing degrees in disparate fields and backgrounds (i.e., social 
science and computer science) as acceptable for entry into this occupation, the Handbook also states 
that "others have a background in business administration." As previously discussed, although a 
general-purpose bachelor's degree, such as a degree in business administration, may be a legitimate 
prerequisite for a particular position, requiring such a degree, without more, will not justify a 
finding that a particular position qualifies for classification as a specialty occupation. See Royal 
Siam Corp. v. Chertojf, 484 F.3d at 147. As noted supra, USCIS interprets the degree requirement 
at 8 C.P.R. § 214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is directly related to 
the proposed position. Since there must be a close correlation between the required specialized 
studies and the position, the requirement of a degree with a generalized title, such as business 
administration, without further specification, does not establish the position as a specialty 
occupation. Cf Matter of Michael Hertz Associates, 19 I&N Dec. 558. Therefore, the Handbook's 
recognition that a general, non-specialty "background" in business administration is sufficient for 
entry into the occupation strongly suggests that a bachelor's degree in a specific specialty is not 
normally the minimum entry requirement for this occupation. Accordingly, as the Handbook 
indicates that working as a market research analyst does not normally require at least a bachelor's 
degree in a specific specialty, or its equivalent, for entry into the occupation, it does not support the 
proffered position as qualifying as a specialty occupation. 

In response to the RFE, the petitioner references the Occupational Information Network (O*NET) in 
relation to the occupational category "Market Research Analysts" to support the assertion that the 
proffered position qualifies as a specialty occupation. Specifically, the petitioner indicates that the 
occupation's Job Zone rating qualifies the position as a specialty occupation. The AAO reviewed 
the O*NET Summary Report for "Market Research Analysts and Marketing Specialists" - SOC 
(ONET/OES Code) 13-1161 but finds that the petitioner's reliance on the Job Zone rating is 
misplaced. That is, O*NET assigns this occupation a Job Zone Four rating, which groups it among 
occupations that are described as follows: "[m]ost of these occupations require a four-year 
bachelor's degree, but some do not (emphasis added)." See O*NET Summary Report for "Market 
Research Analysts and Marketing Specialists"- SOC (ONET/OES Code) 13-1161, available on the 
Internet at http://www.onetonline.org/link/summary/13-1161.00 (last visited September 10, 2013). 
O*NET does not report that for those occupations with an academic degree requirement, that such a 
degree must be in a specific specialty directly related to the occupation. As previously discussed, 
USCIS consistently interprets the term "degree" in the criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A) to 
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly 
related to the duties and responsibilities of the position. Further, "most" is not indicative that a 
position normally requires at least a bachelor's degree in a specific specialty, or its equivalent, (the 
criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A)(l)), or that a position is so specialized and complex as to 
require knowledge usually associated with attainment of a baccalaureate or higher degree in a 
specific specialty (the criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A)(4)).9 Notably, O*NET indicates 
that some of these occupations do not require a four-year bachelor's degree. 

9 The first definition of "most" in Webster's New College Dictionary 731 (Third Edition, Hough Mifflin 
Harcourt 2008) is "[g]reatest in number, quantity, size, or degree." As such, if merely 51% of such positions 
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The petitioner has not established that the proffered posit ion falls under an occupational category 
for which the Handbook, or other authoritative source, indicates that at least a bachelor's degree in a 
specific specialty, or its equivalent, is normally the minimum requirement for entry into the 
occupation. Furthermore, the duties and requirements of the proffered position as described in the 
record of proceeding, particularly in light of the Level I wage designation on the LCA, do not 
indicate that the position is one fo r which a baccal aureate or hi gher degree in a specific specialty, or 
its equivalent, is normally the minimum requirement for ent ry. Thus, the petitioner failed to satisfy 
the criterion at8 C.F.R. § 2J4.2(h)(4)(iii)(A)(J) . 

Next, the AAO will review the record or proceeding regard ing the first of the tvvo alternative prongs 
of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). Thi s prong alternati ve ly calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its eq ui va le nt, is common to 
the petitioner's industry in positions that arc both: (I) para ll el to the proffered pos ition; and (2) 
located in org<ll1i zation s thai are simliar to the pet itioner . 

In determining whether there is such ~l commun degree rcqui:·~ment, factors oflcn considered by 
USCIS include: whether the Hone/book reports that the industry requi res a degree; whether the 
industry 's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 
1999) (quoting Hird/Biaker Cmp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As previously discussed, the petitioner has not established that its proffered position is one for which 
the Handbook, or other authoritative source, reports a standard industry-wide requirement of at least 
a bachelor's degree in a specific specialty, or its equivalent. Thus, the AAO incorporates by 
reference the previous discussion on the matter. Also. there are no submissions from the industry's 
professional association indicating that il has made a degree a minimum entry requi re ment. 

In support of the petitioner's assertion that the proffered position is a specialty occupation position, the 
record of proceeding contains an opin ion lette r from architec t <tml real estate developer 
who attests to the quali ty of the petitioner's work. This letter does not attest to a standard industry 
requirement of a bachelor's degree in a specific specia lty or its equivalent fo r the proffered position. 

Thus, based upon a cornplcte rcv ievv of the rcw rcl or proceccling, the .A AO linc!s lhat the petitioner 
has not submitted evidence to es tablish that a I\:quircrncnt for dt least u bachelor 's degree in a 

require a four-y ear bachelor's degree, it could be said that ''most" of the positions require such a degree. It 
cannot be found , therefore, that a pa rticular degree req uirement Cor "most" positions in a given occupation 
equates to a normal minimum entry requirement for that occupation , much Jess for the particular position 
proffered by the petitioner, which as previously noted has bee n designated on th e LCA as a Levell (entry) 
position . Instead, a normal minimum entry requirement is one that denotes a standard entry requirement but 
recognizes that ce rtain , limited exceptions to that standard ma y exist. To interpret this provision otherwise 
would run direct ly contrary to the plain la nguage of the Act, which requires in part "attainment of a 
bachelor's or higher degree in the specific specialty (or its equivalent) as a mimmum fo r entry into the 
occupation in the United States." § 214(i)(l) of the Act. 



(b)(6) NON-F'REC!:DENT DFXJSION 

Page 18 

specific specialty, or its equi va lent, is common to the petitioner ' s industry in positions that are (1) 
parallel to the proffered position: and, (2) loc<tted in organizations similar to the petitioner. For the 
reasons discussed above. th~· pet itioner has !1(lt satisii ed the first ~tltcmative prong of S C.F.R. 

§ 214.2(h)(4)(iii)(A)(2). 

The AAO will next cons ider the second alternative prong of S C.F.R. ~ 214.2(h)(4)(iii)(A)(2), 
which is satisfied if the petitioner shows that its particular position is so complex or unique that it 
can be performed only by an individual vvilh at least a bachelor 's degree in a specific specialty, or its 
equivalent. 

The AAO acknowledges that the petitioner and its counsel may believe that the proffered position 
qualifies as specialty occupation under this criterion of the regulations. In support of its assertion 
that the proffered position qualifies as a specialty occupation , the petitioner submitted various 
documents, including evidence regarding its business operations. For example, the petitioner 
submitted printouts of the peti tione r's website, a brochure of the petitioner's products and services; 
photographs of the pe titioner 's locale and business operations; a 2010 fed eral rax document; copies 
of estimates and invoices; and documentation regarding its future locale. The petitioner also 
submitted a letter from . noted above .. attesting to the quality of the petitioner's work . 
However, upon review of the record, the AAO finds that the petitioner failed to sufficiently develop 
relative complexity or uniqueness as an aspect of the proffered position of market research analyst. 

A review of the reco rd of proceeding indicates tha t the pet itioner has failed to credibly demonstrate 
the duties the benefici ary will be !·esponsible lor or pcrtorm un a da y-t o-day h<tsis constitute a 
position so complex or unique that it c:m Ollly be pcr!~)rmcd by <I pe1·soll with at least a bachelor's 
degree in a specific specialty, or its equi valent. Adcl itional ly, the AAO finds that lhe petitioner has 
not provided sufficient documentation to support a claim that it:; particular position is so complex or 
unique that it can only be performed by an individual with a baccalaureate or higher degree in a 
specific specialty , or its eq uival ent. 

This is further evidenced by the LCA submitted by the petitioner in support of the instant petition. 
Again, the AAO incorporates by reference and reiterates it earlier discussion that the LCA indicates 
that the position is a low-level , entry position relative LO others within the occupation. Based upon 
the Level I wage rate, the beneficiary is only required to have a basic understanding of the 
occupation. Moreover, the wage rate indicates that the beneficiary will perform routine tasks that 
require limited, if any , exe rcise of independent judgment: his vvork will be closel y supervised and 
monitored; he will receive speci fic instructions on requit-ed tasks and expected results; and his work 
will be reviewed for accuracy. 

Without furth er ev idence, i! is simply not credibl e that the petitioner's proffered position is complex 
or unique as such a position wou ld likely be class il'i ccl at <I hi gher- le ve l, such as a Level TV (fully 
compe tent) position, requiring a significantly higher preva iling wage. For example, a Level IV 
(fully competent) position is designated hy DOL It r employees who '' JSe acl vancecl skills and 
d. . "f·· I k I I I I I "'II 1vers1 ·1eo .rnowlcc ge to so vc un usual <. 11< corn p c.\ :xoh ems. · 

1° For additional inlurmation regarding wage leve ls as Jdinetl hy DOL, sec U.S. Dcp '1 ol Labor, Emp't & 
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The petitioner failed to establish how the beneficiary's responsibilities and day-to-day duties are so 
complex or unique that the position can be performed only by an individual with a bachelor's degree 
in a specific specialty , or its equivalent. Thus , based upon the record of procee ding, including the 
LCA, it does not appt.:ar that the proffered position is so compl ex or unique that it can only be 
performed by an inclividual who has completed a baccal aut·eate program in a specific discipline that 
directly relates to the proffered position. Specifically, the petitioner fails to demonstrate how the 
duties of the position as described require the theoretical and practical application of a body of 
highly specialized knowledge such that a bachelor's ur hi gher degree in a specific specialty, or its 
equivalent, is required to pe rfo rm them. For inst:tnce, the petitioner did not submit information 
relevant to a de tailed course of study leading to a spec i:tlty degree and did not es tablish how such a 
curriculum is necess<try to perl'nrm the duties it may bdicvc arc so complex <Hlci unique. While a 
few related courses ma y be beneficial , or eve n required. in pcrl.urming ccrLtin duti es of the position , 
the petitioner has fail ed to demonstrate ho w :111 estahl is lled curriculum of such co urses leading to a 

baccalaureate or higher degree in a specific spt.:cialty, or its equivalent, is required to perform the 
duties of the proffered position. The description of the duties does not specifically identify any 
tasks that arc so complex or unique that only a specifically degreed individual could perform them. 
The record lacks sufficiently detailed information to distinguish the proffered position as more 
complex or unique from other positions that can be performed by persons without at least a 
bachelor's degree in a specific specialty, or its equivalent. 

The AAO observes that the petitioner has indicated that the beneficiary's educational background 
will assist him in carrying out the duti es of the proffe red position. Hovvever, the test to establish a 
position as a specialty occupation is not the skill set lH" education of a proposed beneficiary, but 
whether the position itself requires the theoretical and practical application of a body of highly 
specialized know ledge obtai ned by at least baccal a urea te-l eve! know ledge in a speci a! ized area. In 
the instant case, the petitioner does not cs tab! ish which of the duti es, if any, of the proffered 
position would be so compl ex or unique as to be distinguishable from those of similar but non­
degreed or non -specialty cl e gn~ ecl employment. The petitioner failed to demonstrate that its 
particular position is so complex or uniqu e lh:tt it can be performed only by an individual with at 
least a bachel or's degree in a specific spec i;d ty, u r it s ,__; quivalcn!. Conseque ntly , it cannot be 
concluded that the petitioner has sa ti s !iccl the .~eco wl alte rnative prong of i) C.F.R. 
§ 214.2(h)(4)(iii )(A)(_?). 

The third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A) entails an employer demonstrating that it 
normally requires a bachel or's degree in a specific specially , or its equivalent, for the position. To 
this end, the AAO usually reviews the petitioner's past recruiting and hiring practices, as well as 
information regarding employees who previously held the position. Although the AAO agrees with 
the director's ultimate conclusion that the petitioner has not established that the proffered position 

Training Admin., Prel'(tiling \Vage Determination Folic\· Guidonce.. Nonagric. Immigration Programs (rev. 
Nov. 2009), availahlc at http://www.Jl)reignlahorccrt .ciolcla.gov/pdf!N PWHC_ CJ u ida nee _Reviseci_J 1_ 
2009.pclf. 
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qualifi es as a specialty occupation unde r thi s c rite rion uC tl·c regul ation, the AAO hc;-cby withdraws 
the director's analysis regarding 8 C.F.R. § 2l4.2(h)(L~)(i ' iJ( :\)(3). 

To merit approval of the petition under this criterion , the record must establish that a petitioner's 
imposition of a degree requirement is not merely a matter of preference for high-caliber candidates 
but is necessitated by performance requirements of the position. Upon review of the record of 
proceeding, the petitioner has not established a prior history of recruiting and hiring for the 
proffered position only persons with at least a bachelor's degree in a specific specialty, or its 
equivalent. 

While a petitio ner may believe or otherwise assert that a proffered positlon requires a specific 
degree, that opin ion alone ·without corroborating evi dence cannot establish the position as a 
specially occupation. Were USClS limited so lely to rev iewing a petitioner 's clairned se lf- imposed 
requirements, the n any individual with a bachelor's degree coul d be brought to the United States to 
perform any occupati on as long as the pe titi oner artificially created a toke n degree requirement, 
whereby all individuals employed in a particu lar position possessed a bacca iaureate or higher 
degree in the spec ific specialt y, or its equivalent. See Defensor v. Meissner, 201 F.3cl at 388. In 
other words, if a petitioner's stated degree req uirement is onl y clesignecl to artificially meet the 
standards for an H-1 B visa and/or to underempl oy an indi vidua l in a position for which he or she is 
overqualified and if the proffered position c!ocs nul in l<;ct require such a speci alty degree or its 
equivalent, to pe rform its duties, the occupai ion would not mee t the SLllu tory or regulatory 
definition of a spec iall y occupation . Sel! § 214(i)( 1) of the: Act; o C.F.R. ~ 2 14.2(h)(4)(ii) (defining 
the term "specialty occupation' '). 

To satisfy thi s criterion, the ev idence of reco rd must show that the specific performance 
requirements of the position generated the recruiting and hiring history. A petitioner's perfunctory 
declaration of a particular educational requirement will not mask the fact that the position is not a 

. specialty occupation. users must examine the actual employment requirements, and , on the basis 
of that examination, dete rmine whether the position qualifies as a specialty occupation. See 
generally Defensor v. Meissner , 201 F. 3d 384. In this pursuit, the critical element is not the title of 
the position , or the fact that an employer has routinely ins isted on certa in ed ucati onal standards, but 
whether performance of the position actually requires the theoretical ancl practical appli cation of a 
body of highl y specialized knovvledge , and the attai nment of a baccalaureate or higher degree in the 
specific speci alty as the minimum for entry into the occupation as required by the Act. To interpret 
the regu lations any oth,_;r way would lead to absurd results: if USCIS were co ns trained to recognize 
a specialty occupa ti on merely because the pe:iriuncr has an established practice of demanding 
certain educational rcquiremcn 1s for the proffered position - and withou t consideration of bow a 
beneficiary is to be specifica ll y employed - lhl: n ~lilY ;!li en w it h a bachelor's degree in a specific 
specialty could be brought into the Unitecl Stat ...: s li' i'C! form llCil-spcc ialty occu pat ions, so long as 
the employer required <Il l such empluyc,: s to il:1\ c kccliau -ea!e or higher degrees. S!!e id. at 388. 

In response to the RFE, the petitioner inclicatccl Lh c1t the pro ilered position is a new position. Thus, 
the petitioner did not submi t any documentation regarding employees who have previously held the 
position. In add ition , the peti tioner did not submit an y documentation regarding its recruiting and 
hiring practices. The record is devoid of inform ation to satisfy thi s criterion of the regulations. 
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Upon review of the record, the petitioner has not pro vided probative evide nce to establish that it 
normall y requ ires at !eas t a bac helor 's degree in a spec iJic spec ialty , or its equivalent, for the 
proffered pos ition. T hu s, the petitio ner h ~ t s !J Ol S<ttisfied the thi rd criter ion of 8 C.F.R. 
§ 214.2(h)(4)(iii )( A). 

The fo urth cri terion a t ~ C. F. R. ~ 214 .2(h)(4)( iii)(A) re quire<, :t pet itioner lc establ ish that the nature 
of the specifi c duties is so special ized and com ple:x that the kiiow ledge requ ired to pe rform them is 
usually associate d \Vit h the att ~t inment of a b<tccaLtut-c:il e or hig i1er clcgrcc in a spec ific specialty, or 
its equi va lent. 

The AAO acknowledges that the petiti oner and counsel may believe that the nature of the specific 
duties is so speciali zed and complex that the knowledge required to perform them is usually 
associated wi th the attainment of a baccal aureate or higher degree in a specific specialty, or its 
equivalent. The AAO reviewed the documentation submitted by the petitioner regarding the 
proffered position and its business operations (including prin to uts of the petitioner's website, a 
brochure of the peti tioner's products and services; photographs of the peti tioner 's locale qnd 
business operati ons; a 2010 federal tax document ; copi es of estim ates and invoices; and the industry 
letter attes ting to the quality of the pet itioner's vvo rk), but finds that it fa il s to establish that the 
proffered position qu al ifies as a speci alty occupat ion unde r thi s criter ion of the regulations. More 
specifically , in the in stant case, relati ve speci ali za tion and complexity have not been sufficiently 
developed by the petiti oner as an aspect of the proffe red posi ti on. 

Furthermore , the A/\0 also reiterates its C<tr l ier com ments and fin dings with regard to the 
implicat ion of the pet itioner 's designation of the proffered positio n in the LCA as a Level I (the 
lowes t of fou r assign ab le le vels ). Th~\l is, the Lc:vel l w;1gc des igna tion is indicative of a low, 
entry-l eve l pos ition relat ive to oth et·s W lth!ll the \l CCUJI<· tiona l Cl!Le gory of "ivlarket Research 
Anal ysts, " and hence \)ne not like ly distinguisbhlc ' >) n.: h! i\ci y sp...:c di ze cl ancl co mplex duties. 
As noted earlier, DOL indiGtlCS th at <I Ln >e l l cb :ign :.tti ;J!l ;s appropriate for ''beginning level 
employees who have on ly a bas ic understanding of the occupati on ." Wi tho ut fu rt her evidence, it is 
simpl y not credible that the pet itioner's proffe red pos ition is one with specialized and complex 
duties as su ch a posi tion woul d likel y be cl ass ified at a higher-level , such as a Level IV (fully 
competent) position, requiring a significantly hi gher prevailing wage. For instance, as previously 
mentioned, a Level IV (fully competent) position is designated by DOL fo r employees who "use 
advanced skills and di versified knowledge to sol ve unusual and complex problems." 

The petitioner has submitted inadequ ate probative evidence to satisfy this criterion of the 
regul ati ons. Thus, the pe titi oner has no t established tha t the nature of the specific duties of the 
positi on is so speciali zed and co mplex th <tt the kno,vlcdge requ ired to perfo rm th e duties is usually 
associated wit h the atta inment of a baccalaurea te or higher degree in a specifi c specialty, or its 
equivalent. The AAO, therefore, concludes that the pet itioner fa iled to sati sfy the criterion at 
8 C.F.R. § 21 4.2(h)(4) (iii)(A)(4). 

For the reasons related in the preceding discu ss ion, the pe tition e1· has fail ed to establish that it has 
satisfied an_y of the crit eri a at ~ C. F.T< .. ~ 2 1 c.!. 2(h)H )(i ii)(A ) an d. therefore, it canno t be found that 
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the proffered pos ition qualifies as a specialty occupation. The appeal will be di smissed and the 
petition denied for thi s reason. 

A beneficiary's credentials to perform a parti cular job are relevant only when the job is found to be 
a specialty occupation. As discussed in this decision , the petitioner has failed to establish that the 
proffered position requires a baccalaureate or higher degree in a specific speci alty or its equivalent. 
Therefore. the AAO need not and vvill no t address the benefici ary's qualificat ions further. 

In visa peti tion proceedings, it is the petitioner's burden to estab lish eli gibility for the immigration 
benefit sought. Secti on 291 of the Act, 8 U.S.C. § l3o l; Matter of'Otiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here . tha t burden has not been mel. 

ORDER: The ap pe al is dismissed. 


