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DISCUSSION: The service center director denied the nonimmigrant visa petition. The petitioner and
its counsel appealed this denial to the Administrative Appeals Office (AAO) and, the AAO dismissed
the appeal. The petitioner and its counsel filed a motion to reconsider, which the AAO subsequently
dismissed. The matter is again before the AAO on a motion to reopen. The motion will be dismissed.

The petitioner submitted a Petition for a Nonimmigrant Worker (Form 1-129) to the California
Service Center. The petitioner describes itself as a private institute offering classes in standardized
test preparation and academic skill enhancement.! In order to employ the beneficiary in what it
designates as a math and science teacher position, the petitioner seeks to classify her as a
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition, finding that the petitioner failed to establish that the proffered
position qualifies as a specialty occupation in accordance with the statutory and regulatory
provisions. Thereafter, the petitioner and its counsel submitted an appeal of the decision. The AAO
reviewed the evidence and determined that the record of proceeding contained insufficient evidence to
establish that the petitioner would employ the beneficiary in a specialty occupation position. The
AAO dismissed the appeal. On July 19, 2013, the petitioner and its counsel filed a motion to
reconsider. The AAO dismissed the motion on September 25, 2013.

The matter is once again before the AAO on a motion to reopen. As indicated by the check mark at
box D of Part 2 of the Form I-290B, the petitioner and its counsel elected to file a motion to reopen.
On motion, counsel for the petitioner submits a brief and additional documentation. The AAO
reviewed the record of proceeding in its entirety before issuing its decision.

The regulation at 8 C.F.R. § 103.5(a)(2) states, in pertinent part: "A motion to reopen must state the
new facts to be provided in the reopened proceeding and be supported by affidavits or other
documentary evidence." Based on the plain meaning of "new," a new fact is found to be evidence that
was not available and could not have been discovered or presented in the previous proceeding.” The
new facts submitted on motion must be material and previously unavailable, and could not have
been discovered earlier in the proceeding. Cf. 8 C.F.R. § 1003.23(b)(3).

In the instant case, the petitioner and counsel submitted the following documents: (1) a letter from
from (2) a letter from from the

(3) printouts from website; and (4) printouts from the

website. Although the letters and website printouts are dated subsequent to the

' The AAO notes that on the Form I-129, the petitioner claimed that it was engaged in financial investment
management. Upon a request for clarification form the director, the petitioner acknowledged that this entry
was erroneous and that it was in fact a private tutoring center.

2 The word "new" is defined as "1. having existed or been made for only a short time . . . 3. Just discovered,
found, or learned <new evidence> . . . ." WEBSTER'S Il NEW RIVERSIDE UNIVERSITY DICTIONARY 792
(1984)(emphasis in original).
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prior proceeding in this matter, the AAO notes that the content of the letters and website printouts do
not provide any new material facts. Although counsel claims that the documentation is newly
discovered, the AAO finds that the petitioner has failed to establish that any of the evidence
submitted on motion was previously unavailable and could not have been presented in the previous
proceeding. The petitioner and its counsel have not provided a valid reason for not previously
submitting the evidence.

The petitioner could have previously provided any evidence it deemed appropriate to meet its
burden of proof, including opinion letters and website printouts had it so desired. The fact that the
petitioner elected to provide this previously available and discoverable evidence on motion, does
not render it "new" evidence for the purpose of the instant motion to reopen. As the petitioner was
previously put on notice and provided with a reasonable opportunity to provide the required evidence,
the evidence submitted on motion will not be considered "new" and will not be considered a proper
basis for a motion to reopen. With the instant motion, the petitioner presented no facts or evidence that
may be considered "new" under 8 C.F.R. § 103.5(a)(2) and that could be considered a proper basis for
a motion to reopen. Accordingly, the motion to reopen will be dismissed.

Motions for the reopening of immigration proceedings are disfavored for the same reasons as
petitions for rehearing and motions for a new trial on the basis of newly discovered evidence. INS
v. Doherty, 502 U.S. 314, 323 (1992) (citing INS v. Abudu, 485 U.S. 94 (1988)). A party seeking to
reopen a proceeding bears a "heavy burden" of proof. INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion to reopen will be dismissed.

In addition, the motion shall also be dismissed for failing to meet another applicable filing
requirement. Specifically, the regulation at 8 C.F.R. § 103.5(a)(1) states the following:

(ii1) Filing Requirements—A motion shall be submitted on Form [-290B and may be-
accompanied by a brief. It must be:

* * *

(C) Accompanied by a statement about whether or not the validity of the
unfavorable decision has been or is the subject of any judicial proceeding and, if
so, the court, nature, date, and status or result of the proceeding;

In this matter, the submission constituting the motion does not contain a statement as to whether or
not the unfavorable decision has been or is the subject of any judicial proceeding as required by
8 C.F.R. § 103.5(a)(1)(1ii)(C). Thus, the petitioner failed to comply with the requirements as set by
the regulations for properly filing a motion.

The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which does not meet applicable
requirements must be dismissed. Therefore, because the instant motion does not meet the
applicable filing requirement as stated at 8 C.F.R. §103.5(a)(1)(iii)(C), it must also be dismissed for
this reason.
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It should be noted for the record that, unless USCIS directs otherwise, the filing of a motion does not
stay the execution of any decision in a case or extend a previously set departure date. 8 C.F.R.
§ 103.5(a)(1)(iv).

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be
dismissed, the proceedings will not be reopened, and the previous decisions of the director and the
AAO will not be disturbed.

ORDER: The motion is dismissed.



