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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.
The petition will be denied.

I. INTRODUCTION

On the Form I-129 visa petition, the petitioner describes itself as a 22-employee market and fast
food business' established in 2002. In order to employ the beneficiary in what it designates as a
part-time marketing consultant position at a salary of $19.17 per hour,” the petitioner seeks to
classify him as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(i}b) of the Immigration and Nationality Act (the Act), 8U.S.C.

§ 1101(2)(15)(H)(D)(b)-

The director denied the petition, concluding that the evidence of record does not demonstrate:
that the proffered position qualifies for classification as a specialty occupation.

The record of proceeding before the AAO contains the following: (1) the Form 1-129 and
supporting documentation; (2) the director's request for additional evidence (RFE); (3) the
petitioner's response to the RFE; (4) the director's letter denying the petition; and (5) the
Form I-290B and supporting documentation.

Upon review of the entire record of proceeding, we find that the evidence of record does not overcome
the director's ground for denying this petition. Accordingly, the appeal will be dismissed, and the
petition will be denied.

Beyond the decision of the director, we find additionally that the petitioner provided as the supporting
Labor Condition Application (LCA) for this petition an LCA which does not correspond to the petition,
in that the LCA was certified for a wage level below that which is compatible with the levels of
responsibility, judgment, and independence the petitioner claimed for the proffered position through its
descriptions of its constituent duties.” This aspect of the petition undermines the credibility of the
petition as a whole and any claim as to the proffered position or the duties comprising it as being
particularly complex, unique, and/or specialized.

' The petitioner provided a North American Industry Classification System (NAICS) Code of 452990, "All
Other General Merchandise Stores." U.S. Dep’t of Commerce, U.S. Census Bureau, North American
Industry Classification System, 2012 NAICS Definition, "452990 All Other General Merchandise Stores,"
http://www .census.gov/cgi-bin/sssd/naics/naicsrch (last visited June 25, 2014).

> The Labor Condition Application (LCA) submitted by the petitioner in support of the petition was certified
for use with a job prospect within the "Market Research Analysts and Marketing Specialists" occupational
classification, SOC (O*NET/OES) Code 13-1161, and a Level I (entry-level) prevailing wage rate, the
lowest of the four assignable wage-levels.

* We conduct appellate review on a de novo basis (See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004)), and we identified this issue in the course of that review.
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II. STANDARD OF REVIEW

In the exercise of its administrative review in this matter, as in all matters that come within its
purview, the AAO follows the preponderance of the evidence standard as specified in the
controlling precedent decision, Matter of Chawathe, 25 I&N Dec. 369 (AAO 2010), unless the law
specifically provides that a different standard applies. In pertinent part, that decision states the
following:

Except where a different standard is specified by law, a petitioner or applicant in
administrative immigration proceedings must prove by a preponderance of evidence
that he or she is eligible for the benefit sought.

* * *

The "preponderance of the evidence" of "truth" is made based on the factual
circumstances of each individual case.

Thus, in adjudicating the application pursuant to the preponderance of the evidence
standard, the director must examine each piece of evidence for relevance, probative
value, and credibility, both individually and within the context of the totality of the
evidence, to determine whether the fact to be proven is probably true.

Even if the director has some doubt as to the truth, if the petitioner submits relevant,
probative, and credible evidence that leads the director to believe that the claim is
"more likely than not" or "probably" true, the applicant or petitioner has satisfied the
standard of proof. See INS v. Cardoza-Foncesca, 480 U.S. 421, 431 (1987)
(discussing "more likely than not" as a greater than 50% chance of an occurrence
taking place). If the director can articulate a material doubt, it is appropriate for the
director to either request additional evidence or, if that doubt leads the director to
believe that the claim is probably not true, deny the application or petition.

Id. at 375-76.

Again, the AAO conducts its review of service center decisions on a de novo basis. See Soltane v.
DOJ, 381 F.3d at 145. In doing so, the AAO applies the preponderance of the evidence standard as
outlined in Matter of Chawathe. Upon its review of the present matter pursuant to that standard,
however, the AAO finds that the evidence in the record of proceeding does not support counsel's
contentions that the evidence of record requires that the petition at issue be approved. Applying the
preponderance of the evidence standard as stated in Matter of Chawathe, the AAO finds that the
director's determination that the evidence of record does not establish that the proffered position is a
specialty occupation was correct. Upon its review of the entire record of proceeding, and with close
attention and due regard to all of the evidence, separately and in the aggregate, submitted in support
of this petition, the AAO finds that the evidence of record does not establish that the claim of a
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proffer of a specialty occupation position is "more likely than not" or "probably" true. In other
words, as the evidentiary analysis of this decision will reflect, the petitioner has not submitted
relevant, probative, and credible evidence that leads the AAO to believe that the petitioner's claim
that the proffered position qualifies as a specialty occupation is "more likely than not" or "probably"
true.

Nor, as indicated by our supplemental finding made on appeal regarding the LCA, does the
evidence of record lead us to believe that the petitioner's implicit claim that the LCA corresponds to
the petition is "more likely than not" or "probably" true.

III. LAW

As noted, the director’s sole basis for denying this petition was her determination that the proffered
position is not a specialty occupation. To meet its burden of proof in establishing the proffered

~position as a specialty occupation, the petitioner must establish that the employment it is offering to
the beneficiary meets the following statutory and regulatory requirements.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1) defines the
term "specialty occupation” as one that requires:

(A) theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires [(1)] theoretical and practical application of a body of
highly specialized knowledge in fields of human endeavor including, but not limited
to, architecture, engineering, mathematics, physical sciences, social sciences,
medicine and health, education, business specialties, accounting, law, theology, and
the arts, and which requires [(2)] the attainment of a bachelor's degree or higher in a
specific specialty, or its equivalent, as a minimum for entry into the occupation in the
United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must
also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
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that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties [is] so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(i1). In other words, this regulatory language
must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of
W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating the
necessary and sufficient conditions for meeting the definition of specialty occupation would result
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (Sth Cir. 2000). To avoid
this result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as providing supplemental criteria
that must be met in accordance with, and not as alternatives to, the statutory and regulatory
definitions of specialty occupation.*

As such and consonant with section 214(i)(1) of the Act and the regulation at
8 C.F.R. § 214.2(h)(4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently
interprets the term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any
baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered
position. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree
requirement in a specific specialty" as "one that relates directly to the duties and responsibilities of a
particular position"). Applying this standard, USCIS regularly approves H-1B petitions for
qualified aliens who are to be employed as engineers, computer scientists, certified public
accountants, college professors, and other such occupations. These professions, for which
petitioners have regularly been able to establish a minimum entry requirement in the United States
of a baccalaureate or higher degree in a specific specialty or its equivalent directly related to the
duties and responsibilities of the particular position, fairly represent the types of specialty
occupations that Congress contemplated when it created the H-1B visa category.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not rely
simply upon a proffered position's title. The specific duties of the position, combined with the
nature of the petitioning entity's business operations, are factors to be considered. USCIS must

4 For all of these reasons, counsel's arguments that the bachelor's degree or equivalent need not be in a
specific specialty are not persuasive.
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examine the ultimate employment of the beneficiary, and determine whether the position qualifies
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d at 384. The critical
element is not the title of the position nor an employer's self-imposed standards, but whether the
position actually requires the theoretical and practical application of a body of highly specialized
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the
minimum for entry into the occupation, as required by the Act.

IV. ANALYSIS

We will now address the director's finding that the proffered position is not a specialty occupation.
Based upon a complete review of the record of proceeding, we agree with the director and finds that
the evidence fails to establish that the position as described constitutes a specialty occupation.

A. The Proffered Position

In an October 11, 2013 response to the director's RFE, the petitioner stated that the duties of the
proffered position would include the following tasks:

e Research and develop markets in _
(Approximately 25%): At this critical stage of expanding the business of Mr.
will perform market analysis by evaluating demographics in these areas, competition
prices, and distribution channel of s products. His job will also involve constant
monitoring of customer feedbacks, movements of sales, products and technical information,
and developing marketing methods to promote the company and its products.

e Increase market awareness of s presence, and execute company growth strategy
and marketing plans. (Approximately 25%): The next crucial step is increasing market
awareness of the organization’s presence in the region, and increasing traffic to the stores.
He will work with the corporate development team, the sales management team and the
marketing team to develop and execute marketing strategy. He will promote

and its products by supporting and coordinating promotional events in the region.
He will monitor and evaluate the effectiveness of the different marketing strategies they are
applying in their branches. He will analyze information and develop business presentations
for the company’s suppliers based on the consumers’ market requirements. He will also
report to the CEO on the effectiveness of their marketing and communications programs and
strategies, and make recommendations for modifications and revisions to improve product
sales performance based on his review of the company’s books and other products’ sales
statistics.

e Develop and increase sales of (Approximately 25%): Mr. will gather data on
possible suppliers and product importers. He will coordinate with Product Management to
identify new market opportunities and products. He will create new tools to better compare
the relationship between marketing expense and marketing decision. He will analyze their
prices and the cost-effectiveness of distributing products to consumers. He will
also develop the promotions and marketing strategies for sales of products.
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e Marketing analysis for (Approximately 25%): Applying the principles of
marketing communications, Mr. . will prepare reports regarding the current image and
presence of He will seek and provide information to help the business
determine its position in the market and finding and proposing ways to the management to
improve it. Mr. will forecast and track marketing and activity trends in He

will also coordinate with the company’s sales and marketing departments to implement and
execute effective sales, advertising, and marketing solutions based on his research and
analyses.

B. The LCA Submitted by the Petitioner in Support of the Petition

Before addressing the director’s determination that the proffered position is not a specialty
occupation, we will first address the supplemental finding we have made on appeal, which
independently precludes approval of this petition: our finding that the LCA submitted by the
petitioner in support of this petition does not correspond to the petition and does not establish that
the petitioner will pay the beneficiary an adequate salary.

The LCA submitted by the petitioner in support of the instant position was certified for use with a
job prospect within the "Market Research Analysts and Marketing" occupational classification,
SOC (O*NET/OES) Code 13-1161, and a Level I (entry-level) prevailing wage rate, the lowest of
the four assignable wage-levels. Wage levels should be determined only after selecting the most
relevant O*NET code classification. A prevailing wage determination is then made by selecting
one of four wage levels for an occupation based upon a comparison of the employer's job
requirements to the occupational requirements, including tasks, knowledge, skills, and specific
vocational preparation (education, training and experience) generally required for acceptable
performance in that occupation.

Prevailing wage determinations start at Level I (entry) and progress to a wage that is commensurate
with that of Level II (qualified), Level III (experienced), or Level IV (fully competent) after
considering the job requirements, experience, education, special skills/other requirements and
supervisory duties. Factors to be considered when determining the prevailing wage level for a
position include the complexity of the job duties, the level of judgment, the amount and level of
supervision, and the level of understanding required to perform the job duties.® The U.S.

* For additional information on wage levels, see U.S. Dep't of Labor, Emp't & Training Admin., Prevailing
Wage Determination Policy Guidance, Nonagric. Immigration Programs (rev. Nov. 2009), available at
http://www foreignlaborcert.doleta.gov/pdf/NPWHC_Guidance_Revised_11_2009.pdf (last visited June 25,
2014).

6 A point system is used to assess the complexity of the job and assign the wage level. Step 1 requires a "1"
to represent the job's requirements. Step 2 addresses experience and must contain a "0" (for at or below the
level of experience and SVP range), a "1" (low end of experience and SVP), a "2" (high end), or "3" (greater
than range). Step 3 considers education required to perform the job duties, a "1" (more than the usual
education by one category) or "2" (more than the usual education by more than one category). Step 4
accounts for Special Skills requirements that indicate a higher level of complexity or decision-making with a
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Department of Labor (DOL) emphasizes that these guidelines should not be implemented in a
mechanical fashion and that the wage level should be commensurate with the complexity of the
tasks, independent judgment required, and amount of close supervision received as indicated by the
job description.

The Prevailing Wage Determination Policy Guidance issued by DOL states the following with
regard to Level I wage rates:

Level I (entry) wage rates are assigned to job offers for beginning level employees
who have only a basic understanding of the occupation. These employees perform
routine tasks that require limited, if any, exercise of judgment. The tasks provide
experience and familiarization with the employer's methods, practices, and programs.
The employees may perform higher level work for training and developmental
purposes. These employees work under close supervision and receive specific
instructions on required tasks and results expected. Their work is closely monitored
and reviewed for accuracy. Statements that the job offer is for a research fellow, a
worker in training, or an internship are indicators that a Level I wage should be
considered.

The petitioner has classified the proffered position at a Level I wage, which is only appropriate for a
position requiring only "a basic understanding of the occupation" expected of a "worker in training"
or an individual performing an "internship." That designation indicates further that the beneficiary
will only be expected to "perform routine tasks that require limited, if any, exercise of judgment.”
However, the AAO finds that many of the duties described by counsel and the petitioner exceed this
threshold.

For example, in its March 25, 2013 letter the petitioner referenced the "highly sophisticated and
complex" nature of the job duties proposed for the beneficiary. In the undated business plan it
submitted in response to the director's RFE, the petitioner discussed its complex operations and
expansion plans for such operations, and claimed that the beneficiary "would work with the
corporate development team, the sales management team([,] and the marketing team to develop and
execute [the petitioner's] marketing strategy."

In her October 11, 2013 letter, counsel directed USCIS to "note that [the beneficiary] will be
employed in a position with a high level of responsibility,” and claimed that "his position requires
essential professional functions|.]" She also referenced the "highly sophisticated and complex job
duties" of the position. Counsel makes the following arguments on appeal:

[The beneficiary's] position involved a high level of responsibility, given that his
position requires essential professional functions . . . The nature of the duties of this

"1"or a "2" entered as appropriate. Finally, Step 5 addresses Supervisory Duties, with a "1" entered unless
supervision is generally required by the occupation.
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position uniquely ties into the core of the petitioner's distinctive business activities
and future endeavors and has direct bearing on the petitioner's ultimate success. . . .

In summary, the [proffered] position involves complex and sophisticated
responsibilities[.]"

These stated duties and related claims indicate that the beneficiary will be required to exercise
extensive independent judgment in the proffered position, which conflicts with the Level I wage-
rate designation.

We therefore question the level of complexity, independent judgment and understanding actually
required for the proffered position, as the LCA was certified for a Level I entry-level position. This
characterization of the position and the claimed duties and responsibilities as described by the
petitioner conflict with the wage-rate element of the LCA selected by the petitioner, which, as
reflected in the discussion above, is indicative of a comparatively low, entry-level position relative
to others within the occupation. In accordance with the relevant DOL explanatory information on
wage levels, the selected wage rate indicates that the beneficiary is only required to have a basic
understanding of the occupation; that he will be expected to perform routine tasks that require
limited, if any, exercise of judgment; that he will be closely supervised and his work closely
monitored and reviewed for accuracy; and that he will receive specific instructions on required tasks
and expected results.

Under the H-1B program, a petitioner must offer a beneficiary wages that are at least the actual
wage level paid by the petitioner to all other individuals with similar experience and qualifications
for the specific employment in question, or the prevailing wage level for the occupational
classification in the area of employment, whichever is greater, based on the best information
available as of the time of filing the application. See section 212(n)(1)(A) of the Act,
8 U.S.C. § 1182(n)(1)(A); Patel v. Boghra, 369 Fed.Appx. 722, 723 (7" Cir. 2010). The LCA
serves as the critical mechanism for enforcing section 212(n)(1) of the Act, 8 U.S.C. § 1182(n)(1).
See 65 Fed. Reg. 80110, 80110-80111 (indicating that the wage protections in the Act seek "to
protect U.S. workers' wages and eliminate any economic incentive or advantage in hiring temporary
foreign workers" and that this "process of protecting U.S. workers begins with [the filing of an
LCA] with [DOL]").

It is noted that the petitioner would have been required to offer a significantly higher wage to the
beneficiary in order to employ him at a Level II (qualified), a Level III (experienced), or a Level IV
(fully competent) level. Again, the petitioner has offered the beneficiary a wage of $19.17 per hour,
which satisfied the Level I (entry level) prevailing wage in the

California Metropolitan Statistical Area at the time the LCA was certified.” However, in order to
offer employment to the beneficiary at a Level II (qualified) wage-level, which would involve only

Tu.s. Dep't of Labor, Foreign Labor Certification Data Center, Online Wage Library, FLC Quick Search,
"Market Research Analysts and Marketing Specialists," http://www.flcdatacenter.com/OesQuickResults.
aspx?code=13-1161&area=40140&year=14&source=1 (last visited June 25, 2014).
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"moderately complex tasks that require limited judgment," the petitioner would have been required
to raise his salary to at least $23.58 per hour. The Level III (experienced) prevailing wage was
$28.94 per hour, and the Level IV (fully competent) prevailing wage was $34.30 per hour.®

The petitioner was required to provide, at the time of filing the H-1B petition, an LCA certified for
the correct wage level in order for it to be found to correspond to the petition. To permit otherwise
would result in a petitioner paying a wage lower than that required by section 212(n)(1)(A) of the
Act, by allowing that petitioner to simply submit an LCA for a different wage level at a lower
prevailing wage than the one that it claims it is offering to the beneficiary. Therefore, the petitioner
has failed to establish that it would pay an adequate salary for the beneficiary's work, as required
under the Act, if the petition were granted for a higher-level and more complex position as claimed
elsewhere in the petition.

This aspect of the LCA undermines the credibility of the petition, and, in particular, the credibility
of the petitioner’s assertions regarding the demands, level of responsibilities and requirements of
the proffered position. Doubt cast on any aspect of the petitioner's proof may, of course, lead to a
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the
visa petition. It is incumbent upon the petitioner to resolve any inconsistencies in the record by
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not
suffice unless the petitioner submits competent objective evidence pointing to where the truth lies.
Matter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988).

DOL has stated clearly that its LCA certification process is cursory, that it does not involve
substantive review, and that it makes the petitioner responsible for the accuracy of the information
entered in the LCA. With regard to LCA certification, the regulation at 20 C.F.R. § 655.715 states
the following:

Certification means the determination by a certifying officer that a labor condition
application is not incomplete’ and does not contain obvious inaccuracies.

Likewise, the regulation at 20 C.F.R. § 655.735(b) states, in pertinent part, that "[i]t is the
employer's responsibility to ensure that ETA [(the DOL's Employment and Training
Administration)] receives a complete and accurate LCA."

The regulation at 8 C.F.R. § 214.2(h)(4)(i)(B)(2) specifies that certification of an LCA does not
constitute a determination that an occupation is a specialty occupation:

Certification by the Department of Labor [DOL] of a labor condition application in
an occupational classification does not constitute a determination by that agency that
the occupation in question is a specialty occupation. The director shall determine if
the application involves a specialty occupation as defined in section 214(i)(1) of the
Act. The director shall also determine whether the particular alien for whom H-1B

$I1d.
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classification is sought qualifies to perform»services in the specialty occupation as
prescribed in section 214(i)(2) of the Act.

While DOL is the agency that certifies LCA applications before they are submitted to USCIS, DOL
regulations note that the Department of Homeland Security (DHS) (i.e., its immigration benefits
branch, USCIS) is the department responsible for determining whether an LCA filed for a particular
Form 1-129 actually supports that petition. See 20 C.F.R. § 655.705(b), which states, in pertinent
part (emphasis added):

For H-1B visas . . . DHS accepts the employer's petition (DHS Form 1-129) with the
DOL certified LCA attached. In doing so, the DHS determines whether the petition
is supported by an LCA which corresponds with the petition, whether the occupation
named in the [LCA] is a specialty occupation or whether the individual is a fashion
model of distinguished merit and ability, and whether the qualifications of the
nonimmigrant meet the statutory requirements of H-1B visa classification.

The regulation at 20 C.F.R. § 655.705(b) requires that USCIS ensure that an LCA actually supports
the H-1B petition filed on behalf of the beneficiary. Here, provided the proffered position was in
fact found to be a higher-level and more complex position as claimed elsewhere in the petition, the
petitioner would have failed to submit a valid LCA that corresponds to the claimed duties and
requirements of the proffered position; that is, specifically, the LCA submitted in support of the
petition would then fail to correspond to the level of work, responsibilities and requirements that the
petitioner ascribed to the proffered position and to the wage-level corresponding to such a level of
work, responsibilities and requirements in accordance with section 212(n)(1)(A) of the Act and the
pertinent LCA regulations.

The statements regarding the claimed level of complexity, independent judgment and understanding
required for the proffered position are materially inconsistent with the certification of the LCA for a
Level I, entry-level position. This conflict undermines the overall credibility of the petition. We
find that, fully considered in the context of the entire record of proceedings, the petitioner failed to
establish the nature of the proffered position and in what capacity the beneficiary will actually be
employed.

As such, a review of the LCA submitted by the petitioner indicates that the information provided
therein does not correspond to the level of work and requirements that the petitioner ascribed to the
proffered position and to the wage-level corresponding to such higher level work and
responsibilities, which if accepted as accurate would result in the beneficiary being offered a salary
below that required by law. Thus, even if it were determined that the petitioner had overcome the
director’s ground for denying this petition (which it has not), the petition could still not be
approved.

? See also 56 Fed. Reg. 61111, 61112 (Dec. 2, 1991) (“An approved labor condition application is not a
factor in determining whether a position is a specialty occupation™).
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C. The Letter from Submitted as Expert Testimony
The AAO will next discuss why it accords no probative value to the letter submitted on appeal from
Professor of the ) College of Business and
Economics.

In his October 7, 2013 letter, Professor (1) describes the credentials that he asserts quality him
to discuss the nature of the proffered position, (2) lists the duties proposed for the beneficiary, and
states "it is my professional and experienced opinion that the described job duties are of a
professional nature and require preparation at the Bachelor’s Degree level at a minimum, and (3)
claims an industry standard for hiring individuals with a bachelor's degree for positions similar to
the one proposed here. The USCIS defines one of the standards for a Specialty Occupation as a
position that requires a Baccalaureate or higher degree or its equivalent for the particular position.
It is my opinion that this Marketing Consultant position meets this requirement and qualifies as a
USCIS Specialty Occupation.”

We find that Professor letter does not constitute probative evidence of the proffered position
satisfying any criterion described at 8 C.F.R. § 214.2(h)(4)(iii)(A).

We do not question the accuracy of the resume that Professor submitted with his letter, and
accordingly we have considered all of the information provided therein. Likewise, we have
considered his academic standing, background and degrees.

However, even the combined content of the aforementioned letter and the accompanying resume
does not provide a sufficiently detailed factual foundation to convey and substantiate whatever level
of expertise it is that Professor claims with regard to assessing the educational needs of the
particular position in question. Professor states that over the course of time, he has become
familiar with the qualifications required to attain the position of Marketing Consultant and similar
professional positions. However, he does not specifically discuss any experience with, study, or
consultation on the particular type of position at issue.

Professor does not provide any information with regard to studies, treatises, statistical surveys,
authoritative industry sources, U.S. Department of Labor resources, or any other relevant and
authoritative sources of which he may have specialized knowledge that would merit deference or
special weight to the particular opinion that he offers in this case. Thus, we accord little to no
weight to his position, degrees, academic history, or teaching duties as endowing him with
specialized knowledge relevant to the particular matters upon which he here provides his opinion,
namely, the educational requirements for the particular position proffered in this petition.

Nor is the letter accompanied by, and it does not expressly state the full content of, whatever
documentation and/or oral transmissions upon which it may have been based. For instance,
Professor does not indicate whether he visited the petitioner's business premises or
communicated with anyone affiliated with the petitioner as to what the performance of the general list
of duties he cited would actually require. Nor does Professor articulate whatever familiarity he
may have obtained regarding the particular content of the work product that the petitioner would
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require of the beneficiary. In short, while there is no standard formula or "bright line" rule for
producing a persuasive opinion regarding the educational requirements of a particular position, a
person purporting to provide an expert evaluation of a particular position should establish greater
knowledge of the particular position in question than Professor has done here.

Nor does Professor reference and discuss any studies, surveys, industry publications, other
authoritative publications, or other sources of empirical information which he may have consulted
in the course of whatever evaluative process he may have followed.

Furthermore, Professor description of the position does not indicate that he considered, or was
even aware of, the fact that the petitioner submitted an LCA that was certified for a wage-level that
is only appropriate for a comparatively low, entry-level position relative to others within its
occupation which, as discussed above, signifies that the beneficiary is only expected to possess a
basic understanding of the occupation. In any event, the professor nowhere discusses this aspect of
the proffered position. We consider this a significant omission, in that it suggests an incomplete
review of the position in question and a faulty factual basis for Professor ultimate conclusion
as to the educational requirements of the position at issue.

As noted earlier, the LCA submitted by the petitioner in support of the instant position was certified
for use with a job prospect within the "Market Research Analysts and Marketing Specialists”
occupational category, SOC (O*NET/OES) Code 13-1161, and a Level I (entry-level) prevailing
wage rate, the lowest of the four assignable wage-levels. Again, the above-discussed Prevailing
Wage Determination Policy Guidance issued by DOL states the following with regard to Level I
wage rates:

Level I (entry) wage rates are assigned to job offers for beginning level employees
who have only a basic understanding of the occupation. These employees perform
routine tasks that require limited, if any, exercise of judgment. The tasks provide
experience and familiarization with the employer's methods, practices, and programs.
The employees may perform higher level work for training and developmental
purposes. These employees work under close supervision and receive specific
instructions on required tasks and results expected. Their work is closely monitored
and reviewed for accuracy. Statements that the job offer is for a research fellow, a
worker in training, or an internship are indicators that a Level 1 wage should be
considered.'

The proposed duties' level of complexity, uniqueness, and specialization, as well as the level of
independent judgment and occupational understanding required to perform them, are questionable, as
the petitioner submitted an LCA certified for a Level I, entry-level position. The LCA's wage-level
indicates that the proffered position is actually a low-level, entry position relative to others within the
same occupation. In accordance with the relevant DOL explanatory information on wage levels, this

0 Us. Dep't of Labor, Emp't & Training Admin., Prevailing Wage Determination Policy Guidance,
Nonagric.Immigration Programs (rev. Nov. 2009), available at http://www.foreignlaborcert.doleta.gov/pdf/
NPWHC_Guidance_Revised_11_2009.pdf (last visited June 25, 2014).
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wage rate indicates that the beneficiary is only required to possess a basic understanding of the
occupation; that he will be expected to perform routine tasks requiring limited, if any, exercise of
judgment; that he will be closely supervised and his work closely monitored and reviewed for
accuracy; and that he will receive specific instructions on required tasks and expected results.

Professor omission of such an important factor as the LCA wage-level significantly
diminishes the evidentiary value of his assertions.

In addition to proving that a job requires the theoretical and practical application of a body of
specialized knowledge as required by section 214(i)(1) of the Act, a petitioner must also establish
that the position requires the attainment of a bachelor's or higher degree in a specialized field of
study or its equivalent. As explained above, USCIS interprets the supplemental degree requirement
at 8 C.F.R. § 214.2(h)(4)(iii)(A) as requiring a degree in a specific specialty that is directly related
to the proposed position. USCIS has consistently stated that, although a general-purpose bachelor's
degree, such as a degree in business administration, may be a legitimate prerequisite for a particular
position, requiring such a degree, without more, will not justify a finding that a particular position
qualifies for classification as a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at
147.

The AAO may, in its discretion, use as advisory opinion statements submitted as expert testimony.
However, where an opinion is not in accord with other information or is in any way questionable, the
AAQ is not required to accept or may give less weight to that evidence. Matter of Caron International,
19 I&N Dec. 791 (Comm'r 1988).

For all of these reasons, the AAO finds that Professor letter is not probative evidence towards
satisfying any criterion set forth at 8 C.F.R. § 214.2(h)(4)(iii)(A). For the sake of economy, the AAO
hereby incorporates the above discussion and findings into its analysis of each of the criterion at
8 C.FR. § 214.2(h)(4)(iii)(A).

D. Review of the Director's November 19, 2013 Decision

We will now discuss the application of each supplemental, alternative criterion at
8 C.F.R. § 214.2(h)(4)(iii)(A) to the evidence in this record of proceeding.

We will first discuss the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(1), which is satisfied by
establishing that a baccalaureate or higher degree, or its equivalent, in a specific specialty is
normally the minimum requirement for entry into the particular position that is the subject of the
petition.

Counsel asserts that the director relied solely on the U.S. Department of Labor's (DOL)
Occupational Outlook Handbook (Handbook) in order to determine whether the proffered position
qualifies as a specialty occupation; this reliance was misplaced; the Handbook is not written
specifically for H-1B purposes; it is intended mainly for students and other people deciding what
career to choose; the Handbook does not identify a single academic major for each career listed to
give its readers an idea of related coursework that could prepare them for a particular occupation; it
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is impossible to allocate a single degree major that all market research analysts should have because
the requirements of a particular job vary depending on the nature of the duties in light of the
company’s business; and the Handbook’s pronouncement that a bachelor’s degree in a limited
number of closely related field of study is a typical(usually) minimum educational requirement for
entry into a market research analyst occupation should be enough to qualify the position as a
specialty occupation. :

USCIS and its predecessor agency (Immigration and Naturalization Service (INS)) have long relied
upon the Handbook as an authoritative source of information on the wide variety of occupations it
addresses."'

The Handbook introduces itself as follows:
This is a guide to career information about hundreds of occupations!

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2014-15 ed.,
"Home," http://www.bls.gov/ooh/ (last visited June 25, 2014).

Under the heading "Occupational Information Included in the [Handbook]," the Handbook states, in
part, the following:

The Occupational Outlook Handbook (OOH) is a career resource offering
information on the hundreds of occupations that provide the overwhelming majority
of jobs in the United States. Each occupational profile describes the duties required
by the occupation, the work environment of that occupation, the typical education
and training needed to enter the occupation, the median pay for workers in the
occupation, and the job outlook into the next 10 years for that occupation. Each
profile is in a standard format that makes it easy to compare occupations.

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2014-15 ed.,
"Occupational Information Included in the OOH," http://www.bls.gov/ooh/about/occupational-
information-included-in-the-ooh.htm (last visited June 25, 2014).

The DOL's Bureau of Labor Statistics produces the Handbook. In the following item from the
"Frequently Asked Questions" segment of its Internet site, the BLS identifies itself as follows:

Question: What is the Bureau of Labor Statistics (BLS)?

Answer: The Bureau of Labor Statistics (BLS) is the principal fact-finding agency
for the Federal Government in the broad field of labor economics and statistics. The

" The Handbook, which is available in printed form from third-party publishers, may also be accessed online
at http://www.stats.bls.gov/oco/. The AAQO's references to the Handbook are from the 2014-15 edition
available online.
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BLS is an independent national statistical agency that collects, processes, analyzes,
and disseminates essential statistical data to the American public, the U.S. Congress,
other Federal agencies, State and local governments, business, and labor. The BLS
also serves as a statistical resource to the Department of Labor.

BLS data must satisfy a number of criteria, including relevance to current social and
economic issues, timeliness in reflecting today's rapidly changing economic
conditions, accuracy and consistently high statistical quality, and impartiality in both
subject matter and presentation.

U.S. Dep't of Labor, Bureau of Labor Statistics, "Frequently Asked Questions (FAQs),"
http://www.bls.gov/dolfag/bls_ques26.htm (last visited June 25, 2014).

Counsel states that the director "relied solely on the [Handbook], argues that the Handbook was "not
written specifically as a guide for H-1B purposes,” and claims that the Handbook "is intended
mainly for students and other people deciding what kind of career to choose."

Counsel errs to the extent that she may be claiming that the Handbook proscribes its use as
documentary evidence in administrative proceedings before USCIS. In light of the BLS's own
endorsement of the Handbook as a reliable source of information on occupational categories and
their entry requirements, we find that, if in fact it is counsel's intent to so argue, her argument
against the use of the Handbook in H-1B adjudications is without merit. However, we concur with
counsel to the extent that counsel may be asserting that it would be erroneous to accord to the
Handbook the weight or directive power of statute, regulation, or any legally binding document or
directive.

That said, we also find that counsel has not clearly articulated the particular bases for her reference
to the director's alleged sole reliance upon the Handbook. In this regard, given that the Handbook's
information is published by BLS and on the basis of that Bureau's own research and analysis, we
find no fault with the director's treatment of the Handbook's information as reliable. However, we
also do not discern from the record that the director failed either (1) to fully and fairly consider and
accord appropriate evidentiary weight to any countervailing evidence from any other source or (2)
to properly determine the ultimate impact of the Handbook's information upon the issues for which
the Handbook was considered, including any evidence contrary to the Handbook.

As discussed, we recognize DOL's Handbook as an authoritative source on the duties and
educational requirements of the wide variety of occupations it addresses.

As noted above, the LCA that the petitioner submitted in support of this petition was certified for a
job offer falling within the "Market Research Analysts" occupational category.

The Handbook states the following with regard to the duties of positions falling within the "Market
Research Analysts" occupational category:
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Market research analysts study market conditions to examine potential sales of a
product or service. They help companies understand what products people want, who
will buy them, and at what price.

Duties
Market research analysts typically do the following:

. Monitor and forecast marketing and sales trends
s Measure the effectiveness of marketing programs and strategies

. Devise and evaluate methods for collecting data, such as surveys,
questionnaires, and opinion polls

. Gather data about consumers, competitors, and market conditions
. Analyze data using statistical software

. Convert complex data and findings into understandable tables, graphs, and
written reports

. Prepare reports and present results to clients and management

Market research analysts perform research and gather data to help a company market
its products or services. They gather data on consumer demographics, preferences,
needs, and buying habits. They collect data and information using a variety of
methods, such as interviews, questionnaires, focus groups, market analysis surveys,
public opinion polls, and literature reviews.

Analysts help determine a company’s position in the marketplace by researching their
competitors and analyzing their prices, sales, and marketing methods. Using this
information, they may determine potential markets, product demand, and pricing.
Their knowledge of the targeted consumer enables them to develop advertising
brochures and commercials, sales plans, and product promotions.

Market research analysts evaluate data using statistical techniques and software. They
must interpret what the data means for their client, and they may forecast future
trends. They often make charts, graphs, and other visual aids to present the results of
their research.

Workers who design and conduct surveys are known as survey researchers.

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2014-15 ed.,
"Market Research Analysts," http://www.bls.gov/ooh/business-and-financial/market-research-
analysts.htm#tab-2 (last visited June 25, 2014).
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The Handbook states the following with regard to the educational requirements necessary for
entrance into positions within this occupational category:

Most market research analysts need at least a bachelor’s degree. Top research
positions often require a master’s degree. Strong math and analytical skills are
essential.

Market research analysts typically need a bachelor’s degree in market research or a
related field. Many have degrees in fields such as statistics, math, and computer
science. Others have backgrounds in business administration, the social sciences, or
communications.

Courses in statistics, research methods, and marketing are essential for these workers.
Courses in communications and social sciences, such as economics, psychology, and
sociology, are also important.

Some market research analyst jobs require a master’s degree. Several schools offer
graduate programs in marketing research, but many analysts complete degrees in
other fields, such as statistics and marketing, and/or earn a Master of Business
Administration (MBA). A master’s degree is often required for leadership positions
or positions that perform more technical research.

Most market research analysts can benefit from internships or work experience in
business, marketing, or sales. Work experience in other positions that require
analyzing data, writing reports, or surveying or collecting data can also be helpful in
finding a market research position.

Certification is voluntary, but analysts may pursue certification to demonstrate a level
of professional competency. The Marketing Research Association offers the
Professional Researcher Certification (PRC) for market research analysts. Candidates
qualify based on experience and knowledge; they must pass an exam, be a member of
a professional organization, and have at least 3 years working in opinion and
marketing research.

Analytical skills. Market research analysts must be able to understand large amounts
of data and information.

Communication skills. Market research analysts need strong communication skills
when gathering information, interpreting data, and presenting results to clients.

Critical-thinking skills. Market research analysts must assess all available
information to determine what marketing strategy would work best for a company.

Detail oriented. Market research analysts must be detail oriented because they often
do precise data analysis.
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Id. at http://www.bls.gov/ooh/business-and-financial/market-research-analysts.htm#tab-4  (last
visited June 25, 2014).

In general, provided the specialties are closely related, e.g., chemistry and biochemistry, a minimum
of a bachelor's or higher degree in more than one specialty is recognized as satisfying the "degree in
the specific specialty (or its equivalent)" requirement of section 214(i)(1)(B) of the Act. In such a
case, the required "body of highly specialized knowledge" would essentially be the same. Since
there must be a close correlation between the required "body of highly specialized knowledge" and
the position, however, a minimum entry requirement of a degree in two disparate fields, such as
philosophy and engineering, would not meet the statutory requirement that the degree be "in the
specific specialty (or its equivalent)," unless the petitioner establishes how each field is directly
related to the duties and responsibilities of the particular position such that the required body of
highly specialized knowledge is essentially an amalgamation of these different specialties.'? Section
214(1)(1)(B) of the Act (emphasis added).

Here, the Handbook states that "Top research positions often require a master’s degree. Strong math
and analytical skills are essential. Market research analysts typically need a bachelor’s degree in
market research or a related field. Many have degrees in fields such as statistics, math, and
computer science. Others have backgrounds in business administration, the social sciences, or
communications."

The Handbook's statement that "Most market research analysts need at least a bachelor’s degree" is
acknowledged. However, these findings do not indicate that a bachelor’s degree in a specific
specialty, or the equivalent, is normally required for entry into this occupational category. With
regard to the Handbook’s statement that “most” market research analysts need at least a bachelor’s
degree, it is noted that the first definition of “most” in Webster’s New College Dictionary 731
(Third Edition, Hough Mifflin Harcourt 2008) is “[g]reatest in number, quantity, size, or degree.”
As such, if merely 51% of market research analysts positions require at least a bachelor’s degree, it
could be said that “most” market research analysts positions require such a degree. It cannot be
found, therefore, that a particular degree requirement for “most” positions in a given occupation
equates to a normal minimum entry requirement for that occupation, much less for the particular
position proffered by the petitioner. Instead, a normal minimum entry requirement is one that
denotes a standard entry requirement but recognizes that certain, limited exceptions to that standard
may exist. To interpret this provision otherwise would run directly contrary to the plain language
of the Act, which requires in part “attainment of a bachelor’s or higher degree in the specific
specialty (or its equivalent) as a minimum for entry into the occupation in the United States.”
Section 214(i)(1) of the Act.

"> Whether read with the statutory "the" or the regulatory "a," both readings denote a singular "specialty."
Section 214(i)(1)(B) of the Act; 8 C.F.R. § 214.2(h)(4)(ii). Still, the AAO does not so narrowly interpret
these provisions to exclude positions from qualifying as specialty occupations if they permit, as a minimum
entry requirement, degrees in more than one closely related specialty. As just stated, this also includes even
seemingly disparate specialties provided the evidence of record establishes how each acceptable, specific
field of study is directly related to the duties and responsibilities of the particular position.
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Moreover, the Handbook states that "many have degrees in fields such as statistics, math, and
computer science. Others have backgrounds in business administration, the social sciences, or
communications." As mentioned, provided the specialties are closely related, e.g., chemistry and
biochemistry, a minimum of a bachelor's or higher degree in more than one specialty is recognized
as satisfying the "degree in the specific specialty (or its equivalent)" requirement of section
214(i)(1)(B) of the Act. In such a case, the required "body of highly specialized knowledge" would
essentially be the same. Since there must be a close correlation between the required "body of
highly specialized knowledge" and the position, however, a minimum entry requirement of a degree
in two disparate fields, such as philosophy and engineering, would not meet the statutory
requirement that the degree be "in the specific specialty (or its equivalent),” unless the petitioner
establishes how each field is directly related to the duties and responsibilities of the particular
position such that the required "body of highly specialized knowledge" is essentially an
amalgamation of these different specialties. Section 214(i)(1)(B) of the Act (emphasis added).

Again, the Handbook states that positions within the market research analysts occupational category
include those who "have degrees in fields such as statistics, math, and computer science. Others
have backgrounds in business administration, the social sciences, or communications." Here and as
indicated above, the petitioner, who bears the burden of proof in this proceeding, fails to establish
that statistics, math, computer science, business administration, social sciences, and
communications in general are closely related fields. Absent this evidence, it cannot be found that
the particular position proffered in this matter has a normal minimum entry requirement of a
bachelor's or higher degree in a specific specialty or its equivalent under the petitioner's own
standards. Accordingly, as the evidence of record fails to establish a standard, minimum
requirement of at least a bachelor's degree in a specific specialty or its equivalent for entry into the
particular position, it does not support the proffered position as being a specialty occupation and, in
fact, supports the opposite conclusion.

Therefore, absent evidence of a direct relationship between the claimed degrees required and the
duties and responsibilities of the position, it cannot be found that the proffered position requires
anything more than a general bachelor's degree. As explained above, USCIS interprets the degree
requirement at 8 C.F.R. § 214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is
directly related to the proposed position. USCIS has consistently stated that, although a general-
purpose bachelor's degree, such as a degree in business administration, may be a legitimate
prerequisite for a particular position, requiring such a degree, without more, will not justify a
finding that a particular position qualifies for classification as a specialty occupation. See Royal
Siam Corp. v. Chertoff, 484 F.3d at 147.

Accordingly, as the Handbook indicates that entry into the Market Research Analysts occupational
category does not normally require at least a bachelor's degree or the equivalent in a specific
specialty or its equivalent, it does not support the proffered position as being a specialty occupation.

The materials from DOL's Occupational Information Network (O*NET OnLine) do not establish
that the proffered position satisfies the first criterion described at 8 C.F.R. § 214.2(h)(4)(iii)(A),
either. O*NET OnLine is not particularly useful in determining whether a baccalaureate degree in a
specific specialty, or its equivalent, is a requirement for a given position, as O*NET OnLine's Job



(b)(6)

NON-PRECEDENT DECISION
Page 21

Zone designations make no mention of the specific field of study from which a degree must come.
As was noted previously, we interpret the term "degree" in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific
specialty that is directly related to the proffered position. The Specialized Vocational Preparation
(SVP) rating is meant to indicate only the total number of years of vocational preparation required
for a particular position. It does not describe how those years are to be divided among training,
formal education, and experience and it does not specify the particular type of degree, if any, that a
position would require. For all of these reasons, the O*NET OnLine excerpt submitted by counsel
is of little evidentiary value to the issue presented on appeal.

Counsel further claims that the Dictionary of Occupational Titles (hereinafter the DOT) lists market
research analyst I as SVP 7 and includes the following:

MARKET-RESEARCH ANALYST I (profess. & kin.) analyst

Researches market conditions in local, regional, or national area to determine potential
sales of product or service: Establishes research methodology and designs format for
data gathering, such as surveys, opinion polls, or questionnaires. Examines and
analyzes statistical data to forecast future marketing trends. Gathers data on competitors
and analyzes prices, sales, and methods of marketing and distribution. Collects data on
customer preferences and buying habits. Prepares reports and graphic illustrations of
findings.

GOE: 11.06.03 STRENGTH: S GED: R5 M5 L5 SVP: 7 DLU: 77

The AAO finds that the DOT does not support the assertion that assignment of an SVP rating of 7 is
indicative of a specialty occupation. This conclusion is apparent upon reading Section II of the
DOT's Appendix C, Components of the Definition Trailer, which addresses the Specific Vocational
Preparation (SVP) rating system."> The section reads:

I1. SPECIFIC VOCATIONAL PREPARATION (SVP)

Specific Vocational Preparation is defined as the amount of lapsed time required by a
typical worker to learn the techniques, acquire the information, and develop the
facility needed for average performance in a specific job-worker situation.

This training may be acquired in a school, work, military, institutional, or vocational
environment. It does not include the orientation time required of a fully qualified
worker to become accustomed to the special conditions of any new job. Specific
vocational training includes: vocational education, apprenticeship training, in-plant
training, on-the-job training, and essential experience in other jobs.

" The Appendix can be found at the following Internet website: http://www.oalj.dol.gov/PUBLIC/DOT/
REFERENCES/DOTAPPC.HTM (last visited June 25, 2014).
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Specific vocational training includes training given in any of the following
circumstances:

a. Vocational education (high school; commercial or shop training; technical school;
art school; and that part of.college training which is organized around a specific
vocational objective);

b. Apprenticeship training (for apprenticeable jobs only);

c. In-plant training (organized classroom study provided by an employer);

d. On-the-job training (serving as learner or trainee on the job under the instruction
of a qualified worker);

e. Essential experience in other jobs (serving in less responsible jobs which lead to

the higher grade job or serving in other jobs which qualify).

The following is an explanation of the various levels of specific vocational

preparation:

Level Time
1 Short demonstration only
2 Anything beyond short demonstration up to and including 1 month
3 Over 1 month up to and including 3 months
4 Over 3 months up to and including 6 months
S Over 6 months up to and including 1 year
6 Over 1 year up to and including 2 years
7 Over 2 years up to and including 4 years
8 Over 4 years up to and including 10 years
9 Over 10 years

Note: The levels of this scale are mutually exclusive and do not overlap..

Thus, an SVP rating of 7 does not indicate that at least a four-year bachelor's degree is required, or
more importantly, that such a degree must be in a specific specialty closely related to the occupation
to which this rating is assigned. Therefore, the DOT information is not probative of the proffered
position being a specialty occupation.

Nor does the record of proceeding contain any persuasive documentary evidence from any other
relevant authoritative source establishing that the proffered position's inclusion within any of these
occupational categories is sufficient in and of itself to establish the proffered position as, in the
words of this criterion, a "particular position" for which "[a] baccalaureate or higher degree or its
equivalent is normally the minimum requirement for entry."
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Finally, it is noted again that the petitioner submitted an LCA certified for a job prospect with a
wage-level that is only appropriate for a comparatively low, entry-level position relative to others
within its occupation, which signifies that the beneficiary is only expected to possess a basic
understanding of the occupation.

As the evidence in the record of proceeding does not establish that at least a baccalaureate degree in
a specific specialty, or its equivalent, is normally the minimum requirement for entry into the
particular position that is the subject of this petition, the petitioner has not satisfied the criterion
described at 8 C.F.R. § 214.2(h)(4)(iii))(A)(1).

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common
(1) to the petitioner's industry; and (2) for positions within that industry that are both: (a) parallel to
the proffered position, and (b) located in organizations that are similar to the petitioner.

In determining whether there is such a common degree requirement, factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry's professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165
(D.Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

Here and as already discussed, the petitioner has not established that its proffered position is one for
which the Handbook reports an industry-wide requirement for at least a bachelor's degree in a specific
specialty or its equivalent. Also, there are no submissions from professional associations, individuals,
or similar firms in the petitioner’s industry attesting that individuals employed in positions parallel to
the proffered position are routinely required to have a minimum of a bachelor’s degree in a specific
specialty or its equivalent for entry into those positions.

The petitioner has provided job postings from six companies for the following positions: consumer
research analyst, digital marketing specialist, business analyst, sr. analyst (marketing analytics),
marketing business analyst and senior analyst (customer market insights). Some of the ads are from
different industries including two ads from and an ad from Holding
Corporation. Again, the language of this prong limits the range of relevant evidence to the petition-
pertinent industry's practices (stating "[t]he degree requirement” as one that would be "common to
the industry" as well as "in parallel positions among similar organizations." Several of the ads also
require experience ranging from two to six years. The petitioner has therefore not established that
these positions are "parallel" to the proffered position.'* Nor does the petitioner submit any

* As noted above, by the wage-level in the LCA that it submitted, the petitioner presented the proffered
position as a comparatively low, entry-level position relative to others within its occupation and signified that
the beneficiary is only expected to possess a basic understanding of the occupation. It is therefore difficult to
envision how these attributes assigned to the proffered position by the petitioner by virtue of its wage-level
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evidence regarding how representative these advertisements are of the industry's usual recruiting
and hiring practices with regard to the positions advertised."

Therefore, the petitioner has not satisfied the first of the two alternative prongs described at
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), as the evidence of record does not establish a requirement for at
least a bachelor's degree in a specific specialty or its equivalent that is common (1) to the
petitioner's industry and (2) for positions in that industry that are both (a) parallel to the proffered
position and (b) located in organizations that are similar to the petitioner.

Next, the AAO finds that the evidence of record does not satisfy the second alternative prong of
8 C.F.R. § 214.2(h)(4)(iii))(A)(2), which provides that "an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a degree."

In this particular case, the evidence of record does not credibly demonstrate that the duties the
beneficiary will perform on a day-to-day basis constitute a position so complex or unique that it can
only be performed by a person with at least a bachelor's degree in a specific specialty or its
equivalent.

The record of proceeding does not contain evidence establishing relative complexity or uniqueness
as aspects of the proffered position, let alone that the position is so complex or unique as to require
the theoretical and practical application of a body of highly specialized knowledge such that a
person with a bachelor's or higher degree in a specific specialty or its equivalent is required to
perform the duties of that position. Rather, the AAO finds, that, as reflected in this decision's
earlier quotation of duty descriptions from the record of proceeding, the evidence of record does not
distinguish the proffered position from other positions falling within the "Market Research
Analysts" occupational category, which, the Handbook indicates, do not necessarily require a
person with at least a bachelor's degree in a specific specialty or its equivalent to enter those
positions.

Counsel asserts that the proffered position involves a high level of responsibility, including analysis,
research, application of theory/principles, creations of standards/policy, and recommendations to
management; the duties have a direct bearing on the petitioner’s ultimate success in expanding its
visibility, sales and profitability; and the position involves complex and sophisticated

designation on the LCA would be parallel to the positions described in these job vacancy announcements.
Nor is it clear that all of the advertisers require a bachelor's degree in a specific specialty or the equivalent.

® USCIS "must examine each piece of evidence for relevance, probative value, and credibility, both
individually and within the context of the totality of the evidence, to determine whether the fact to be proven
is probably true." Matter of Chawathe, 25 I&N Dec. at 376. As just discussed, the petitioner has failed to
establish the relevance of the job advertisements submitted to the position proffered in this case. Even if
their relevance had been established, the petitioner still fails to demonstrate what inferences, if any, can be
drawn from these few job postings with regard to determining the common educational requirements for
entry into parallel positions in similar organizations in the same industry. See generally Earl Babbie, The
Practice of Social Research 186-228 (1995).
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responsibilities requiring specialized knowledge that can only be completed by completing, at a
minimum, a bachelor’s degree or equivalent in marketing, communications, or a closely related

field.

The statements of counsel and the petitioner with regard to the claimed complex and unique nature
of the proffered position are acknowledged. However, those assertions are undermined by the fact
that the petitioner submitted an LCA certified for a job prospect with a wage-level that is only
appropriate for a comparatively low, entry-level position relative to others within its occupation.
The AAO incorporates here by reference and reiterates its earlier discussion regarding the LCA and
its indication that the petitioner would be paying a wage-rate that is only appropriate for a low-level,
entry position relative to others within the occupation, as this factor is inconsistent with the analysis
of the relative complexity and uniqueness required to satisfy this criterion. Based upon the wage
rate selected by the petitioner, the beneficiary is only required to have a basic understanding of the
occupation. Moreover, that wage rate indicates that the beneficiary will perform routine tasks
requiring limited, if any, exercise of independent judgment; that the beneficiary's work will be
closely supervised and monitored; that she will receive specific instructions on required tasks and
expected results; and that her work will be reviewed for accuracy.

Accordingly, given the Handbook's indication that typical positions located within the "Market
Research Analysts" occupational category do not require at least a bachelor's degree in a specific
specialty, or the equivalent, for entry, it is not credible that a position involving limited, if any,
exercise of independent judgment, close supervision and monitoring, receipt of specific instructions
on required tasks and expected results, and close review would contain such a requirement.

The evidence of record therefore fails to establish how the beneficiary's responsibilities and day-to-
day duties comprise a position so complex or unique that the position can be performed only by an
individual with at least a bachelor's degree in a specific specialty or its equivalent.

Consequently, as it has not been shown that the particular position for which this petition was filed
1s so complex or unique that it can only be performed by a person with at least a bachelor's degree
in a specific specialty or its equivalent, the evidence of record does not satisfy the second alternative
prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). :

The AAO turns next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which entails an employer
demonstrating that it normally requires a bachelor's degree in a specific specialty or its equivalent
for the position.

The AAO's review of the record of proceeding under this criterion necessarily includes whatever
evidence the petitioner has submitted with regard to its past recruiting and hiring practices and
employees who previously held the position in question.

To satisfy this criterion, the record must contain documentary evidence demonstrating that the
petitioner has a history of requiring the degree or degree equivalency, in a specific specialty, in its prior
recruiting and hiring for the position. Additionally, the record must establish that a petitioner's
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imposition of a degree requirement is not merely a matter of preference for high-caliber candidates but
is necessitated by the performance requirements of the proffered position.'®

Were USCIS limited solely to reviewing a petitioner's claimed self-imposed requirements, then any
individual with a bachelor's degree could be brought to the United States to perform any occupation
as long as the employer artificially created a token degree requirement, whereby all individuals
employed in a particular position possessed a baccalaureate or higher degree in the specific
specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In other words, if a
petitioner's assertion of a particular degree requirement is not necessitated by the actual
performance requirements of the proffered position, the position would not meet the statutory or
regulatory definition of a specialty occupation. See section214(i)(1) of the Act;
8 C.F.R. § 214.2(h)(4)(ii) (defining the term "specialty occupation").

The director's July 24, 2013 RFE specifically requested the petitioner to document its past recruiting
and hiring history with regard to the proffered position. The third section of the RFE includes the
following specific requests for such documentation:

e Position Announcement: To support the petitioner's contention that the position
is a "specialty occupation," provide copies of the petitioner's present and past job
vacancy announcements. The petitioner may also provide classified
advertisements soliciting for the current position, showing that the petitioner
requires its applicants to have a minimum of a baccalaureate or higher degree or
1ts equivalent in a specific specialty.

e Past Employment Practices: Provide evidence to establish that the petitioner has
a past practice of hiring persons with a baccalaureate degree, or higher[,] in a
specific specialty, to perform the duties of the proffered position. Indicate the
number of persons employed in similar positions. Further, submit documentation
to establish how many of those persons have a baccalaureate degree or higher
and the particular field of study in which the degree was attained.
Documentation should include copies of transcripts and pay records or Quarterly
Wage Reports for the employees claimed to hold a baccalaureate degree in the
specific field of study.

e Petitioner’s Products or Services: Explain what differentiates the petitioner’s
products or services from others in the industry and why it requires a
baccalaureate level of study to perform the duties of the position. Provide
documentary examples of the petitioner’s products or services (i.e., copies of:
business plans, reports, presentations, evaluations, recommendations, critical
reviews, promotional materials, designs, blueprints, newspaper articles, web-site
text, news copy, photographs of prototypes, etc.), in order to establish the

'® Any such assertion would be undermined in this particular case by the fact that the petitioner indicated in
the LCA that its proffered position is a comparatively low, entry-level position relative to others within the
same occupation.
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petitioner’s claims that it normally requires a degree in a specific specialty to
perform the proposed duties.

Although the director provided the petitioner with the opportunity to establish a history of recruiting
and hiring only individuals for this position with a bachelor's degree in a specific specialty, or the
equivalent, the petitioner submitted no such evidence, and counsel indicates on appeal that this is a
newly-created position. While a first-time hiring for a position is certainly not a basis for
precluding a position from recognition as a specialty occupation, it is unclear how an employer that
has never recruited and hired for the position would be able to satisfy the criterion at 8 C.F.R.
§ 214.2(h)(4)(iii)(A)(3), which requires a demonstration that it normally requires at least a
bachelor's degree in a specific specialty or its equivalent for the position. The record includes the
petitioner’s business plan, pictures from the internet, menus and government documents. These
documents do not establish that the petitioner normally requires at least a bachelor's degree in a
specific specialty or its equivalent for the proffered position.

As the record of proceeding does not demonstrate that the petitioner normally requires at least a
bachelor's degree in a specific specialty or its equivalent for the proffered position, it does not
satisfy 8 C.F.R. § 214.2(h)(4)(iii)(A)(3).

Next, the AAO finds that the evidence of record does not satisfy the criterion at
8 C.F.R. § 214.2(h)(4)(iii)}(A)(4), which requires the petitioner to establish that the nature of the
proffered position's duties is so specialized and complex that the knowledge required to perform them
is usually associated with the attainment of a baccalaureate or higher degree in the specific specialty or
its equivalent.

In reviewing the record of proceeding under this criterion, the AAO reiterates its earlier discussion
regarding the Handbook's entries for positions falling within the "Market Research Analysts"
occupational category. Again, the Handbook does not indicate that a bachelor's degree in a specific
specialty, or the equivalent, is a standard, minimum requirement to perform the duties of such
positions (to the contrary, it indicates precisely the opposite). With regard to the specific duties of
the position proffered here, the AAO finds that the record of proceeding lacks sufficient, credible
evidence establishing that they are so specialized and complex that the knowledge required to perform
them is usually associated with the attainment of a bachelor's degree in a specific specialty, or the
equivalent.

Finally, the AAO finds that both on its own terms and also in comparison with the three higher
wage-levels that can be designated in an LCA, by the submission of an LCA certified for a wage-
level I, the petitioner effectively attests that the proposed duties are of relatively low complexity as
compared to others within the same occupational category. This fact is materially inconsistent with
the level of complexity required by this criterion.

As earlier noted, the Prevailing Wage Determination Policy Guidance issued by the U.S.
Department of Labor (DOL) states the following with regard to Level I wage rates:

Level I (entry) wage rates are assigned to job offers for beginning level employees who
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have only a basic understanding of the occupation. These employees perform routine
tasks that require limited, if any, exercise of judgment. The tasks provide experience and
familiarization with the employer's methods, practices, and programs. The employees
may perform higher level work for training and developmental purposes. These
employees work under close supervision and receive specific instructions on required
tasks and results expected. Their work is closely monitored and reviewed for accuracy.
Statements that the job offer is for a research fellow, a worker in training, or an internship
are indicators that a Level I wage should be considered [emphasis in original].

U.S. Dep't of Labor, Emp't & Training Admin., Prevailing Wage Determination Policy Guidance,
Nonagric. Immigration Programs (rev. Nov. 2009), available at http://www.foreignlaborcert.doleta.
gov/pdf/NPWHC Guidance Revised 11 2009.pdf (last visited June 25, 2014).

The pertinent guidance from DOL, at page 7 of its Prevailing Wage Determination Policy Guidance
describes the next higher wage-level as follows:

Level II (qualified) wage rates are assigned to job offers for qualified employees
who have attained, either through education or experience, a good understanding of
the occupation. They perform moderately complex tasks that require limited
judgment. An indicator that the job request warrants a wage determination at Level
IT would be a requirement for years of education and/or experience that are generally
required as described in the O*NET Job Zones.

1d.

The above descriptive summary indicates that even this higher-than-designated wage level is
appropriate for only "moderately complex tasks that require limited judgment." The fact that this
higher-than-here-assigned, Level II wage-rate itself indicates performance of only "moderately
complex tasks that require limited judgment,” is very telling with regard to the relatively low level
of complexity imputed to the proffered position by virtue of the petitioner's Level 1 wage-rate
designation.

Further, the AAQO notes the relatively low level of complexity that even this Level IT wage-level
reflects when compared with the two still-higher LCA wage levels, neither of which was designated
on the LCA submitted to support this petition.

The aforementioned Prevailing Wage Determination Policy Guidance describes the Level 111 wage
designation as follows:

Level III (experienced) wage rates are assigned to job offers for experienced
employees who have a sound understanding of the occupation and have attained,
either through education or experience, special skills or knowledge. They perform
tasks that require exercising judgment and may coordinate the activities of other
staff. They may have supervisory authority over those staff. A requirement for years
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of experience or educational degreés that are at the higher ranges indicated in the
O*NET Job Zones would be indicators that a Level III wage should be considered.

Frequently, key words in the job title can be used as indicators that an employer's job
offer is for an experienced worker. . . .

Id.

The Prevailing Wage Determination Policy Guidance describes the Level IV wage designation as
follows:

Level IV (fully competent) wage rates are assigned to job offers for competent
employees who have sufficient experience in the occupation to plan and conduct
work requiring judgment and the independent evaluation, selection, modification,
and application of standard procedures and techniques. Such employees use
advanced skills and diversified knowledge to solve unusual and complex problems.
These employees receive only technical guidance and their work is reviewed only for
application of sound judgment and effectiveness in meeting the establishment's
procedures and expectations. They generally have management and/or supervisory
responsibilities.

Id.

Here the AAO again incorporates its earlier discussion and analysis regarding the implications of
the petitioner's submission of an LCA certified for the lowest assignable wage-level. As already
noted, by virtue of this submission, the petitioner effectively attested to DOL that the proffered
position is a low-level, entry position relative to others within the same occupation, and that, as
clear by comparison with DOL's instructive comments about the next higher level (Level II), the
proffered position did not even involve "moderately complex tasks that require limited judgment”
(the level of complexity noted for the next higher wage-level, Level II).

For all of these reasons, the evidence in the record of proceeding fails to establish that the proposed
duties meet the specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(iii))(A)(4).

Nor are we persuaded by counsel’s citation to Residential Fin. Corp. v. U.S. Citizenship &
Immigration Services, 839 F. Supp. 2d 985 (S.D. Ohio 2012), for the proposition that "[t]he
knowledge and not the title of the degree is what is important. Diplomas rarely come bearing
occupation-specific majors. What is required is an occupation that requires highly specialized
knowledge and a prospective employee who has attained the credentialing indicating possession of
that knowledge."

We agree with the aforementioned proposition that “[t}he knowledge and not the title of the degree
is what is important.” In general, provided the specialties are closely related, e.g., chemistry and
biochemistry, a minimum of a bachelor's or higher degree in more than one specialty is recognized
as satisfying the "degree in the specific specialty (or its equivalent)" requirement of section
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214(i)(1)(B) of the Act. In such a case, the required "body of highly specialized knowledge" would
essentially be the same. Since there must be a close correlation between the required "body of
highly specialized knowledge" and the position, however, a minimum entry requirement of a degree
in two disparate fields, such as philosophy and engineering, would not meet the statutory
requirement that the degree be "in the specific specialty (or its equivalent)," unless the petitioner
establishes how each field is directly related to the duties and responsibilities of the particular
position such that the required body of highly specialized knowledge is essentially an amalgamation
of these different specialties. Section 214(i)(1)(B) of the Act (emphasis added). As will be
discussed below, however, the petitioner has failed to meet its burden and establish that the
particular position offered in this matter requires a bachelor's or higher degree in a specific
specialty, or its equivalent, directly related to its duties in order to perform those duties. See also
Health Carousel, LLC v. U.S. Citizenship & Immigration Services, __ F. Supp. 2d __ (S.D.
Ohio 2014) (agreeing with AAQO’s analysis of Residential Fin. Corp. v. U.S. Citizenship &
Immigration Services). :

In any event, counsel has furnished no evidence to establish that the facts of the instant petition are
analogous to those in Residential Fin. Corp. v. U.S. Citizenship & Immigration Services."” The
AAQO also notes that, in contrast to the broad precedential authority of the case law of a United
States circuit court, the AAO is not bound to follow the published decision of a United States
district court in matters arising even within the same district. See Matter of K-S-, 20 I&N Dec. at
715. Although the reasoning underlying a district judge's decision will be given due consideration
when it is properly before the AAQO, the analysis does not have to be followed as a matter of law.
Id. at 719.

As a final note, the AAO is not persuaded by counsel’s comments on Unical Aviation, Inc. v. INS,
248 F. Supp. 2d 931 (D.C. Cal 2002). The material facts of the present proceeding are
distinguishable from those in Unical. Specifically, Unical involved: (1) a position for which there
was a companion position held by a person with a master’s degree; (2) a record of proceeding that
included an organizational chart showing that all of its employees in the marketing department held
bachelor’s degrees; and, in the court’s words, (3) “sufficient evidence to demonstrate that there is a
requirement of specialized study for [the beneficiary’s] position.” Also, the proffered position and
related duties in the present proceeding are different from those in Unical Aviation, Inc., where the
beneficiary was to liaise with airline and customers in
China for supply of parts and services; analyze and forecast airline and demands to generate
plans to capture business; provide after-sales services to customers in China; and develop new
products and services for the Chinese market. Moreover, there is no indication in the record of

71t is noted that the district judge’s decision in that case appears to have been based largely on the many
factual errors made by the service center in its decision denying the petition. The AAO further notes that the
service center director’s decision was not appealed to the AAO. Based on the district court's findings and
description of the record, if that matter had first been appealed through the available administrative process,
the AAO may very well have remanded the matter to the service center for a new decision for many of the
same reasons articulated by the district court if these errors could not have been remedied by the AAQ in its
de novo review of the matter.
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proceeding that the petitioner is in the same industry or is in any way similar in size or type of
business as Unical Aviation, Inc.

Further, in Unical Aviation the Court partly relied upon Augut, Inc. v. Tabor, 719 F. Supp. 1158 (D.
Mass. 1989), for the proposition that the Immigration and Naturalization Service (INS, now
USCIS), had not used an absolute degree requirement in applying the “profession” standard at 8
U.S.C. § 1101(a)(32) for determining the merits of an 8 U.S.C. § 1153(a)(3) third-preference visa
petition. That proposition is not relevant here, because the H-1B specialty occupation statutes and
regulations, not in existence when INS denied the Augut, Inc. third-preference petition, mandate not
just a baccalaureate or higher degree, or its equivalent, but a degree “in the specific specialty.”
Section 214(i)(1) of the Act; see also 8 C.F.R. § 214,2(h)(4)(ii). Furthermore, and again, in contrast
to the broad precedential authority of the case law of a United States circuit court, the AAO is not
bound to follow the published decision of a United States district court in matters arising even
within the same district. See Matter of K-S-, 20 I&N Dec. 715 (BIA 1993). Although the reasoning
underlying a district judge’s decision will be given due consideration when it is properly before the
AAQ, the analysis does not have to be followed as a matter of law. Id. at 719.

As the evidence of record does not satisfy at least one of the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A), it cannot be found that the proffered position is a specialty occupation.
Accordingly, the appeal will be dismissed and the petition will be denied on this basis.

V. CONCLUSION AND ORDER

As set forth above, the AAO agrees with the director's findings that the petitioner failed to
demonstrate that the proffered position qualifies for classification as a specialty occupation.
Accordingly, the director's decision will not be disturbed.

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128
(BIA 2013). Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.



