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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter s
now before the Administrative Appeals Office (AAO) on appeal. ~ The appeal will be dismissed.
The petition will be denied.

[. INTRODUCTION

On the Form 1-129 visa petition, the petitioner describes itself as a 111-employee "food safety, food
chemistry and microbiology, testing for food processing" company' established in 1926. In order to
employ the beneficiary in what it designates as a full-time microbiology laboratory technician
position at a salary of $15.00 per hour,” the petitioner seeks to classify her as a nonimmigrant
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition, concluding that the evidence of record does not demonstrate:
that the proffered position qualifies for classification as a specialty occupation.

The record of proceeding before the AAO contains the following: (1) the Form I-129 and
supporting documentation; (2) the director's request for additional evidence (RFE); (3) the
petitioner's response to the RFE; (4) the director's letter denying the petition; and (5) the
Form I-290B and supporting documentation.

Upon review of the entire record of proceeding, the AAO finds that the evidence of record does not
overcome the director's ground for denying this petition. Accordingly, the appeal will be dismissed,
and the petition will be denied.

Beyond the decision of the director, the AAO finds that the petitioner provided as the supporting Labor
Condition Application (LCA) for this petition an LCA which does not correspond to the petition, in
that the LCA was certified for a wage level below that which is compatible with the levels of
responsibility, judgment, and independence that the petitioner claimed for the proffered position
through its descriptions of its constituent duties.’” This aspect of the petition undermines the
credibility of the petition as a whole and any claim as to the proffered position, or the duties
comprising it, as being particularly complex, unique, and/or specialized.

! The petitioner provided a North American Industry Classification System (NAICS) Code of 541380,
"Testing Laboratories." U.S. Dep’t of Commerce, U.S. Census Bureau, North American Industry
Classification System, 2012 NAICS Definition, "541380 Testing Laboratories," http://www.census.gov/cgi-
bin/sssd/naics/naicsrch (last visited April 16, 2014).

? The Labor Condition Application (LCA) submitted by the petitioner in support of the petition was certified
for use with a job prospect within the "Agricultural and Food Science Technicians" occupational
classification, SOC (O*NET/OES) Code 19-4011, and a Level I (entry-level) prevailing wage rate, the
lowest of the four assignable wage-levels.

> The AAO conducts appellate review on a de novo basis (See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004)), and it was in the course of this review that the AAO identified this issue.
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II. LAW

As noted, the director’s sole basis for denying this petition was her determination that the proffered
position is not a specialty occupation. To meet its burden of proof in establishing the proffered
position as a specialty occupation, the petitioner must establish that the employment it is offering to
the beneficiary meets the following statutory and regulatory requirements.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1) defines the
term "specialty occupation" as one that requires:

(A) theoretical and practical application of a body of highly specialized
knowledge, and '

(B) attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires [(1)] theoretical and practical application of a body of
highly specialized knowledge in fields of human endeavor including, but not limited
to, architecture, engineering, mathematics, physical sciences, social sciences,
medicine and health, education, business specialties, accounting, law, theology, and
the arts, and which requires [(2)] the attainment of a bachelor's degree or higher in a
specific specialty, or its equivalent, as a minimum for entry into the occupation in the
United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must
also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

2) The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

3) The employer normally requires a degree or its equivalent for the position; or
(4)  The nature of the specific duties [is] so specialized and complex that

knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory language



(b)(6)

NON-PRECEDENT DECISION
Page 4

must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of
W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating the
necessary and sufficient conditions for meeting the definition of specialty occupation would result
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid
this result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as providing supplemental criteria
that must be met in accordance with, and not as alternatives to, the statutory and regulatory
definitions of specialty occupation.

As such and consonant with section 214(i)(1) of the Act and the regulation at
8 C.F.R. § 214.2(h)(4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently
interprets the term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any
baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered
position. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree
requirement in a specific specialty" as "one that relates directly to the duties and responsibilities of a
particular position"). Applying this standard, USCIS regularly approves H-1B petitions for
qualified aliens who are to be employed as engineers, computer scientists, certified public
accountants, college professors, and other such occupations. These professions, for which
petitioners have regularly been able to establish a minimum entry requirement in the United States
of a baccalaureate or higher degree in a specific specialty or its equivalent directly related to the
duties and responsibilities of the particular position, fairly represent the types of specialty
occupations that Congress contemplated when it created the H-1B visa category.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not rely
simply upon a proffered position's title. The specific duties of the position, combined with the
nature of the petitioning entity's business operations, are factors to be considered. USCIS must
examine the ultimate employment of the beneficiary, and determine whether the position qualifies
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d at 384. The critical
element is not the title of the position nor an employer's self-imposed standards, but whether the
position actually requires the theoretical and practical application of a body of highly specialized
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the
minimum for entry into the occupation, as required by the Act.

III. ANALYSIS
A. The LCA Submitted by the Petitioner in Support of the Petition
Before addressing the director’s determination that the proffered position is not a specialty

occupation, the AAO will first address the supplemental finding it has made on appeal, which
independently precludes approval of this petition, namely, our finding that the LCA submitted by
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the petitioner in support of this petition does not correspond to the petition, and does not establish
that the petitioner will pay the beneficiary an adequate salary.

The LCA submitted by the petitioner in support of the instant position was certified for use with a
job prospect within the "Agricultural and Food Science Technicians" occupational classification,
SOC (O*NET/OES) Code 19-4011, and at a Level I (entry-level) prevailing wage rate, the lowest of
the four assignable wage-levels. Wage levels should be determined only after selecting the most
relevant O*NET code classification. A prevailing wage determination is then made by selecting
one of four wage levels for an occupation based upon a comparison of the employer's job
requirements to the occupational requirements, including tasks, knowledge, skills, and specific
vocational preparation (education, training and experience) generally required for acceptable
performance in that occupation.’

Prevailing wage determinations start at Level I (entry) and progress to a wage that is commensurate
with that of Level II (qualified), Level III (experienced), or Level IV (fully competent) after
considering the job requirements, experience, education, special skills/other requirements and
supervisory duties. Factors to be considered when determining the prevailing wage level for a
position include the complexity of the job duties, the level of judgment, the amount and level of
supervision, and the level of understanding required to perform the job duties.” The U.S.
Department of Labor (DOL) emphasizes that these guidelines should not be implemented in a
mechanical fashion and that the wage level should be commensurate with the complexity of the
tasks, independent judgment required, and amount of close supervision received as indicated by the
job description.

The Prevailing Wage Determination Policy Guidance issued by DOL states the following with
regard to Level [ wage rates:

Level I (entry) wage rates are assigned to job offers for beginning level employees
who have only a basic understanding of the occupation. These employees perform
routine tasks that require limited, if any, exercise of judgment. The tasks provide
experience and familiarization with the employer's methods, practices, and programs.

* For additional information on wage levels, see U.S. Dep't of Labor, Emp't & Training Admin., Prevailing
Wage Determination Policy Guidance, Nonagric. Immigration Programs (rev. Nov. 2009), available at
http://www foreignlaborcert.doleta.gov/pdf/NPWHC_Guidance Revised_11_2009.pdf (last visited April 16,
2014).

> A point system is used to assess the complexity of the job and assign the wage level. Step 1 requires a "1"
to represent the job's requirements. Step 2 addresses experience and must contain a "0" (for at or below the
level of experience and SVP range), a "1" (low end of experience and SVP), a "2" (high end), or "3" (greater
than range). Step 3 considers education required to perform the job duties, a "1" (more than the usual
education by one category) or "2" (more than the usual education by more than one category). Step 4
accounts for Special Skills requirements that indicate a higher level of complexity or decision-making with a
"1"or a "2" entered as appropriate. Finally, Step 5 addresses Supervisory Duties, with a "1" entered unless
supervision is generally required by the occupation.



(b)(6)

NON-PRECEDENT DECISION
Page 6

The employees may perform higher level work for training and developmental
purposes. These employees work under close supervision and receive specific
instructions on required tasks and results expected. Their work is closely monitored
and reviewed for accuracy. Statements that the job offer is for a research fellow, a
worker in training, or an internship are indicators that a Level I wage should be
considered.

The petitioner has classified the proffered position at a Level I wage, which is only appropriate for a
position requiring only "a basic understanding of the occupation" expected of a "worker in training"
or an individual performing an "internship." That wage-level designation indicates further that the
beneficiary will only be expected to "perform routine tasks that require limited, if any, exercise of
judgment." However, the AAO finds that many of the duties described by counsel and the
petitioner exceed this threshold.

For example, in an undated letter the petitioner referenced "the complexity of the job duties." In its
March 17, 2013 letter, the petitioner states that the position requires an individual with "advanced
education and experience." In its August 19, 2013 letter, the petitioner lists the following job
duties:

Trains and leads new employees (15% allocation)

a. Trains staffs on methodology and related quality systems
b. Educates staff on proper safety procedure
c. Prioritizes work for others in absence of laboratory manager

In this same letter, the petitioner also references the beneficiary's "leadership and quality roles."
The record of evidence includes an advertisement from the petitioner for a Microbiology
Technician, dated October 10, 2011, in which it states that the position requires one to two years of
experience.

These statements conflict with a Level I wage designation. The aforementioned evidence, in its
totality, reflects that the beneficiary will be required to exercise extensive independent judgment in
the proffered position, which conflicts with the Level I wage-rate designation.

The AAO, therefore, questions the level of complexity, independent judgment and understanding
actually required for the proffered position, as the LCA was certified for a Level I entry-level
position. This characterization of the position and the claimed duties and responsibilities as
described by the petitioner conflict with the wage-rate element of the LCA submitted by the
petitioner, which, as reflected in the discussion above, is indicative of a comparatively low, entry-
level position relative to others within the occupation. In accordance with the relevant DOL
explanatory information on wage levels, the selected wage rate indicates that the beneficiary is only
required to have a basic understanding of the occupation; that she will be expected to perform
routine tasks that require limited, if any, exercise of judgment; that she will be closely supervised
and her work closely monitored and reviewed for accuracy; and that she will receive specific
instructions on required tasks and expected results. Thus, the petitioner's characterizations of the
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proffered position and the claimed duties and responsibilities conflict with the wage-rate element of
the LCA selected by the petitioner, which, as reflected in the discussion above, is indicative of a
comparatively low, entry-level position relative to others within the occupation. In accordance with
the relevant DOL explanatory information on wage levels, the selected wage rate indicates that the
beneficiary is only required to have a basic understanding of the occupation; that she will be
expected to perform routine tasks that require limited, if any, exercise of judgment; that she will be
closely supervised and her work closely monitored and reviewed for accuracy; and that she will
receive specific instructions on required tasks and expected results.

Under the H-1B program, a petitioner must offer a beneficiary wages that are at least the actual
wage level paid by the petitioner to all other individuals with similar experience and qualifications
for the specific employment in question, or the prevailing wage level for the occupational
classification in the area of employment, whichever is greater, based on the best information
available as of the time of filing the application. See section 212(n)(1)(A) of the Act,
8 U.S.C. § 1182(n)(1)(A); Patel v. Boghra, 369 Fed.Appx. 722, 723 (7" Cir. 2010). The LCA
serves as the critical mechanism for enforcing section 212(n)(1) of the Act, 8 U.S.C. § 1182(n)(1).
See 65 Fed. Reg. 80110, 80110-80111 (indicating that the wage protections in the Act seek "to
protect U.S. workers' wages and eliminate any economic incentive or advantage in hiring teraporary
foreign workers" and that this "process of protecting U.S. workers begins with [the filing of an
LCA] with [DOL]").

It is noted that the petitioner would have been required to offer a higher wage to the beneficiary in
order to employ her at a Level II (qualified), a Level III (experienced), or a Level IV (fully
competent) level. Again, the petitioner has offered the beneficiary a wage of $ 15.00 per hour,
which satisfied the Level I (entry level) prevailing wage for a position falling within the
"Agricultural and Food Science  Technicians"  occupational category in  the
Chicago-Naperville-Joliet, Illinois Metropolitan Division at the time the LCA was certified.’
However, in order to offer employment to the beneficiary at a Level II (qualified) wage-level, which
would involve only "moderately complex tasks that require limited judgment,” the petitioner would
have been required to raise her salary to at least $16.51 per hour. The Level III (experienced)
prevailing wage was $18.86 per hour, and the Level IV (fully competent) prevailing wage was
$21.22 per hour.”

The petitioner was required to provide, at the time of filing the H-1B petition, an LCA certified for
the correct wage level in order for it to be found to correspond to the petition. To permit otherwise
would result in a petitioner paying a wage lower than that required by section 212(n)(1)(A) of the
Act, by allowing that petitioner to simply submit an LCA for a different wage level at a lower
prevailing wage than the one that it claims it is offering to the beneficiary. Therefore, the petitioner
has failed to establish that it would pay an adequate salary for the beneficiary's work as

sus. Dep't of Labor, Foreign Labor Certification Data Center, Online Wage Library, FLC Quick Search,
"Logistician," http://www .flcdatacenter.com/OesQuickResults.aspx ?code=13-1081&area=31084&year=
13&source=1 (last visited Apr. 16, 2014).

"Id.
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characterized by the petitioner on the Form 1-129 and allied submissions and as required under the
Act, if the petition were granted for a higher-level and more complex position than addressed in the
LCA as claimed elsewhere in the petition.

Additionally, this aspect of the LCA undermines the credibility of the petition, and, in particular, the
credibility of the petitioner’s assertions regarding the demands, level of responsibilities and
requirements of the proffered position. Doubt cast on any aspect of the petitioner's proof may, of
course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered in
support of the visa petition. It is incumbent upon the petitioner to resolve any inconsistencies in the
record by independent objective evidence. Any attempt to explain or reconcile such inconsistencies
will not suffice unless the petitioner submits competent objective evidence pointing to where the
truth lies. Matter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988).

DOL and USCIS regulations reveal several features of the LLCA-certification process that have
material implications in USCIS review of a H-1B specialty occupation petitions, including the one
before us now.

DOL has stated clearly that its LCA certification process is cursory, that it does not involve
substantive review, and that it makes the petitioner responsible for the accuracy of the information
entered in the LCA. With regard to LCA certification, the regulation at 20 C.F.R. § 655.715 states
the following:

Certification means the determination by a certifying officer that a labor condition
application is not incomplete and does not contain obvious inaccuracies.

Likewise, the regulation at 20 C.F.R. § 655.735(b) states, in pertinent part, that "[i]t is the
employer's responsibility to ensure that ETA [(the DOL's Employment and Training
Administration)] receives a complete and accurate LCA."

That the LCA-certification process does not involve a substantive review, but instead relies upon
the petitioner to provide complete and accurate information, is highlighted by the following
italicized-for-emphasis statement that appears at Part M, the certification section, of the standard
LCA (ETA Form 9035/9035E):

The Department of Labor is not the guarantor of the accuracy, truthfulness, or
adequacy of a certified LCA.

By the signature at part K (Declaration of Employer) of the ETA Form 9035/9035E, the petitioner
attested, in part, "that the information and labor condition statements provided [in the LCA] are true
and accurate."

As the signature at Part 7 of the Form [-129 certifies under penalty of perjury that the "this petition
and the evidence submitted with it are true and correct” to the best of the petitioner’s knowledge,
that signature also certified that the content of the LCA filed with it and identified by the LCA or
ETA case number at item 2 of Part 5 (Basic Information about the Proposed Employment and
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Employer) truly and correctly matched the related aspects of the petition. However, as just
discussed above, this appears to not be the case.

The regulation at 8 C.F.R. § 214.2(h)(4)(i)(B)(2) specifies that certification of an LCA does not
constitute a determination that an occupation is a specialty occupation:

Certification by the Department of Labor [DOL] of a labor condition application in
an occupational classification does not constitute a determination by that agency that
the occupation in question is a specialty occupation. The director shall determine if
the application involves a specialty occupation as defined in section 214(i)(1) of the
Act. The director shall also determine whether the particular alien for whom H-1B
classification is sought qualifies to perform services in the specialty occupation as
prescribed in section 214(i)(2) of the Act.?

While DOL is the agency that certifies LCA applications before they are submitted to USCIS, DOL
regulations note that the Department of Homeland Security (DHS) (i.e., its immigration benefits
branch, USCIS) is the department responsible for determining whether an LCA filed for a particular
Form 1-129 actually supports that petition. See 20 C.F.R. § 655.705(b), which states, in pertinent
part (emphasis added):

For H-1B visas . . . DHS accepts the employer's petition (DHS Form 1-129) with the
DOL certified LCA attached. In doing so, the DHS determines whether the petition
is supported by an LCA which corresponds with the petition, whether the occupation
named in the [LCA] is a specialty occupation or whether the individual is a fashion
model of distinguished merit and ability, and whether the qualifications of the
nonimmigrant meet the statutory requirements of H-1B visa classification.

The regulation at 20 C.F.R. § 655.705(b) requires that USCIS ensure that an LCA actually supports
the H-1B petition filed on behalf of the beneficiary. Here, provided the proffered position was in
fact found to be a higher-level and more complex position as claimed elsewhere in the petition, the
petitioner would have failed to submit a valid LCA that corresponds to the claimed duties and
requirements of the proffered position. That is, specifically, the LCA submitted in support of this
petition would then fail to correspond to the level of work, responsibilities and requirements that the
petitioner ascribed to the proffered position and to the wage-level corresponding to such a level of
work, responsibilities and requirements in accordance with section 212(n)(1)(A) of the Act and the
pertinent LCA regulations.

The statements regarding the claimed level of complexity, independent judgment and understanding
required for the proffered position are materially inconsistent with the certification of the LCA for a
Level I, entry-level position. This conflict undermines the overall credibility of the petition. The
AAO finds that, fully considered in the context of the entire record of proceedings, the petitioner

® See also 56 Fed. Reg. 61111, 61112 (Dec. 2, 1991) (“An approved labor condition application is not a
factor in determining whether a position is a specialty occupation™).
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failed to establish the nature of the proffered position and in what capacity the beneficiary will
actually be employed.

As such, a review of the LCA submitted by the petitioner indicates that the information provided
therein does not correspond to the level of work and requirements that the petitioner ascribed to the
proffered position and to the wage-level corresponding to such higher-level work and
responsibilities, which if accepted as accurate would result in the beneficiary being offered a salary
below that required by law. Thus, even if it were determined that the petitioner had overcome the
director’s ground for denying this petition (which it has not), the petition could still not be
approved.

B. The LCA Submitted by the Petitioner in Support of the Petition

The AAO will now address the director's finding that the proffered position is not a specialty
occupation. Based upon a complete review of the record of proceeding, the AAO agrees with the
director and finds that the evidence fails to establish that the position as described constitutes a
specialty occupation.

In an August 19, 2013 response to the director's RFE, the petitioner stated that the duties of the
proffered position would include the following tasks:

e Performs end diagnostic procedures (35% allocation): Polymerase chain reaction (PCR)
based pathogen detection on enriched food samples; Immunoassay based pathogen detection
on enriched food samples; Cultural and serological confirmation pathogens including:
Listeria, Salmonella, E.coli and Staphylococcus aureus; Enumeration and confirmation of
spoilage bacteria, yeast, mold, hygienic indicators and organisms of public health interest

e Conducts proximate chemistry analysis on food samples including determination of
moisture content, fat, salt, pH and acidity (20% allocation): Principal actor and first line data
analyzer for all chemistry results; Responsible for development and implementation of
process improvement activities for chemistry department

e Trains and leads new employees (15% allocation): Trains staffs on methodology and related
quality systems; Educates staff on proper safety procedure; Prioritizes work for others in
absence of laboratory manager

e Participates in the coordination of contract research projects (5% allocation): Conducts
analysis and data compilation for shelf-life studies; Conducts analysis and data compilation
for challenge studies

e Works as a member of Cooperate Quality Team (25% allocation): Reviewer of divisional
documentation; Ensures the laboratory is operating in accordance with ISO17025 standard;
Reports to laboratory director with deficiency findings
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The AAO will now discuss the application of each supplemental, alternative criterion at
8 C.F.R. § 214.2(h)(4)(iii)(A) to the evidence in this record of proceeding.

The AAO will first discuss the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(I), which is satisfied by
establishing that a baccalaureate or higher degree, or its equivalent, in a specific specialty is
normally the minimum requirement for entry into the particular position that is the subject of the
petition.

The AAO recognizes the U.S. Department of Labor's (DOL) Occupational Outlook Handbook
(Handbook) as an authoritative source on the duties and educational requirements of the wide
variety of occupations it addresses.” As noted above, the LCA that the petitioner submitted in
support of this petition was certified for a job offer falling within the "Agricultural and Food
Science Technicians" occupational category. Based on the descriptions below, the proffered
position would fall under the food science technician portion of the occupational category.

The Handbook states the following with regard to the duties of positions falling within the
"Agricultural and Food Science Technicians" occupational category:

Agricultural and food science technicians assist agricultural and food scientists by
performing duties such as measuring and analyzing the quality of food and
agricultural products. Duties range from typical agricultural labor with added record
keeping duties to laboratory testing with significant amounts of office work,
depending on the specific field the technician works in.

Duties

Agricultural science technicians typically do the following:

e Follow protocols to prepare, analyze, and properly store crop or animal
samples

e Operate farm equipment and maintain agricultural production areas to
conform to scientific testing parameters

e Examine animals and other specimens to determine the presence of diseases
or other problems

e Measure ingredients used in testing of animal feed and for other purposes

° The Handbook, which is available in printed form, may also be accessed online at
http://www .stats.bls.gov/oco/. The AAOQO’s references to the Handbook are from the 2014-15 edition
available online.
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e Compile and analyze test results that go into charts, presentations, and
reports
e Prepare and operate complex equipment to perform laboratory tests

Food science technicians typically do the following:

e Collect and prepare samples following established procedures

e Test food, food additives, and food containers to ensure they comply with
established safety standards

e Help food scientists with food research, development, and quality control

e Analyze chemical properties of food to determine ingredients and formulas

e Compile and analyze test results that go into charts, presentations, and
reports

e Prepare and maintain quantities of chemicals needed to perform laboratory
tests

e Keep a safe, sterile laboratory environment

Agricultural science technicians who work in private industry typically focus on
increasing the productivity of crops and animals. These workers may keep detailed
records, collect samples for analyses, ensure that samples meet proper safety and
quality standards, and test crops and animals for disease or to otherwise confirm
scientific experiment results.

Food science technicians who work in private industry typically inspect food and
crops during processing to ensure products are fit for distribution or to investigate
ways to improve efficiency. Many food science technicians spend time inspecting
foodstuffs, chemicals, and additives to determine whether they are safe and have the
proper combination of ingredients.

Agricultural and food science technicians often specialize by subject area. Some
popular subjects include carbon management and sequestration, microbiology, and
processing technology.

Agricultural and food science technicians who work .for the federal government
monitor regulatory compliance for the Food and Drug Administration (FDA), the
Department of Agriculture, and other agencies. With the recent passage of the FDA
Food Safety Modernization Act (FSMA), the frequency of food inspections is
expected to increase, along with improvements in performance standards. The FSMA
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also requires more inspections of foreign food production facilities that export to the
United States, so some agricultural and food science technicians may travel
internationally.

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2014-15 ed.,
"Agricultural and Food Science Technicians," http://www.bls.gov/ooh/life-physical-and-social-
science/agricultural-and-food-science-technicians.htm#tab-2 (last visited April 16, 2014).

The Handbook states the following with regard to the educational requirements necessary for
entrance into positions within this occupational category:

Students interested in this occupation should take as many high school science and
math classes as possible. A solid background in applied chemistry, biology, physics,
math, and statistics is important. Knowledge of how to use spreadsheets and
databases is also typically necessary.

Agricultural and food science technicians typically need an associate’s degree in
biology, animal science, or a related field from an accredited college or university.
Some agricultural and food science technician positions require a bachelor’s degree.
While in college, prospective technicians learn through a combination of classroom
and hands-on learning, such as internships.

Some agricultural and food science technicians successfully enter the occupation with
a high school diploma but typically need related work experience and on-the-job
training that may last a year or more.

A background in the biological sciences is important for agricultural and food science
technicians. Students may find it helpful to take courses in biology, chemistry, animal
science, and agricultural engineering as part of their programs. Many schools offer
internships, cooperative-education, and other programs designed to provide hands-on
experience and enhance employment prospects.

Id. at  http://www.bls.gov/ooh/life-physical-and-social-science/agricultural-and-food-science-
technicians.htm#tab-4 (last visited April 16, 2014).

The Handbook states that "agricultural and food science technicians typically need an associate's
degree in biology, animal science, or a related field from an accredited college or university" and
"some agricultural and food science technicians successfully enter the occupation with a high
school diploma but typically need related work experience and on-the-job training that may last a
year or more." As the Handbook indicates that entry into the Agricultural and Food Science
Technicians occupational category does not normally require at least a bachelor's degree or the
equivalent in a specific specialty or its equivalent, it does not support the proffered position as being
a specialty occupation.
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The materials from DOL's Occupational Information Network (O*NET OnLine) do not establish
that the proffered position satisfies the first criterion described at 8 C.F.R. § 214.2(h)(4)(iii)(A),
either. O*NET OnLine is not particularly useful in determining whether a baccalaureate degree in a
specific specialty, or its equivalent, is a requirement for a given position, as O*NET OnLine's Job
Zone designations make no mention of the specific field of study from which a degree must come.
As was noted previously, the AAO interprets the term "degree" in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific
specialty that is directly related to the proffered position. The Specialized Vocational Preparation
(SVP) rating is meant to indicate only the total number of years of vocational preparation required
for a particular position. It does not describe how those years are to be divided among training,
formal education, and experience and it does not specify the particular type of degree, if any, that a
position would require. For all of these reasons, it is of little evidentiary value to the issue
presented on appeal.

Nor does the record of proceeding contain any persuasive documentary evidence from any other
relevant authoritative source establishing that the proffered position's inclusion within any of these
occupational categories is sufficient in and of itself to establish the proffered position as, in the
words of this criterion, a "particular position" for which "[a] baccalaureate or higher degree or its
equivalent is normally the minimum requirement for entry." ’

Finally, it is noted again that the petitioner submitted an LCA certified for a job prospect with a
wage-level that is only appropriate for a comparatively low, entry-level position relative to others
within its occupation, which signifies that the beneficiary is only expected to possess a basic
understanding of the occupation.™

A gain, the Prevailing Wage Determination Policy Guidance (available at
http://www foreignlaborcert.doleta.gov/ pdf/NPWHC_Guidance Revised 11 2009.pdf (last visited April 16,
2014)) issued by DOL states the following with regard to Level I wage rates:

Level I (entry) wage rates are assigned to job offers for beginning level employees who have
only a basic understanding of the occupation. These employees perform routine tasks that
require limited, if any, exercise of judgment. The tasks provide experience and
familiarization with the employer’s methods, practices, and programs. The employees may
perform higher level work for training and developmental purposes. These employees work
under close supervision and receive specific instructions on required tasks and results
expected. Their work is closely monitored and reviewed for accuracy. Statements that the
job offer is for a research fellow, a worker in training, or an internship are indicators that a
Level I wage should be considered [emphasis in original].

The proposed duties’ level of complexity, uniqueness, and specialization, as well as the level of independent
judgment and occupational understanding required to perform them, are questionable, as the petitioner submitted
an LCA certified for a Level I, entry-level position. The LCA’s wage-level is appropriate for a proffered
position that is actually a low-level, entry position relative to others within the occupation. In accordance with
the relevant DOL explanatory information on wage levels, by submitting an LCA with a Level I wage rate,
the petitioner effectively attests that the beneficiary is only required to possess a basic-understanding of the
occupation; that she will be expected to perform routine tasks requiring limited, if any, exercise of judgment;
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As the evidence in the record of proceeding does not establish that at least a baccalaureate degree in
a specific specialty, or its equivalent, is normally the minimum requirement for entry into the
particular position that is the subject of this petition, the petitioner has not satisfied the criterion
described at 8 C.F.R. § 214.2(h)(4)(iii)(A)(1).

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(iii))(A)(2). This prong alternatively calls for a petitioner to establish that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common
(1) to the petitioner's industry; and (2) for positions within that industry that are both: (a) parallel to
the proffered position, and (b) located in organizations that are similar to the petitioner.

In determining whether there is such a common degree requirement, factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry's professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165
(D.Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

Here and as already discussed, the petitioner has not established that its proffered position is one for
which the Handbook reports an industry-wide requirement for at least a bachelor's degree in a specific
specialty or its equivalent. A laboratory manager for the petitioner states that he has worked for two
of the largest food testing companies in North America, that positions equivalent to the proffered
position are termed "Senior Microbiologist" and "Microbiologist II," and that both companies
would require a college degree in the sciences for these positions. A program manager for

states that "[I]t is standard practice for many corporations within the food industry to require
many of their employees to have achieved a bachelor’s degree or greater, as the skills and abilities
needed to perform complex microbiological tests and other critical tasks are not attainable without
secondary education including advanced mathematics, microbiology and chemistry." However,
these letters do not establish that the job duties of the positions they reference are parallel to the
proffered position, as neither references the fact that the petitioner submitted an LCA certified for a
Level I wage Microbiology Laboratory Technician. In addition, the record does not show that

is "similar" to the g)etitioner in terms of size, scale, scope of operations, expenditures or other
fundamental dimensions.""

Nor do the seven job-vacancy announcements submitted on appeal satisfy the first alternative prong
at 8 C.F.R. § 214.2(h)(4)(iii))(A)(2).

that she will be closely supervised and her work closely monitored and reviewed for accuracy; and that she
will receive specific instructions on required tasks and expected results.

" The AAO may, in its discretion, use as advisory opinion statements submitted as expert testimony.
However, where an opinion is not in accord with other information or is in any way questionable, the AAO is
not required to accept or may give less weight to that evidence. Matter of Caron International, 19 1&N Dec.
791 (Comm'r 1988).
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The first ad from www.usajobs.gov is for a biological science laboratory technician (microbiology),
and it requires a bachelor’s degree with major study or at least 24 semester hours in any
combination of courses such as biology, chemistry, statistics, entomology, animal husbandry,
botany, physics, agriculture, or mathematics. The second ad is from Joule Scientific Staffing
Solution for a microbiology lab tech, and the position requires a bachelor of science in
microbiology or a related science. The third ad is from Kelly Scientific Resources for a
microbiology technician II position, and it requires at least a bachelor’s degree in microbiology,
biology or a life science. The fourth ad is from Lab Support for a lab technician position, and it
requires a bachelor of science degree in chemistry, biochemistry, food science, biology or a related
field. The fifth ad is from Food Safety Net for a laboratory tech III position, and it requires a
bachelor of science degree in life science or a related field. The sixth ad is from Cain Food
Industries, Inc. for a lab technician position, and it requires a bachelor’s degree in chemistry, related
science field, or experienced equivalent. The seventh ad is from Joule Scientific Staffing for a lab
technician position, and it requires a bachelor of science degree in chemistry plus experience in the
food or pharmaceutical industry.

First, the AAO discounts these advertisements, other than the sixth one, because they do not relate
to the petitioner's industry, as would be required if those submissions were to be within this prong's
zone of consideration. Again, the language of this prong limits the range of relevant evidence to the
petition-pertinent industry's practices (stating "[t]he degree requirement" as one that would be
"common to the industry" as well as "in parallel positions among similar organizations.") Second,
the petitioner has not established that these positions are "parallel" to the proffered position.
Furthermore, several of the seven advertisements require or prefer experience. However, as noted
above, the petitioner submitted an LCA submitted for a Level I position, therefore indicating that
the advertised positions are not parallel to the one proposed here.'> Nor does the petitioner submit
any evidence regarding how representative these advertisements are of the industry's usual
recruiting and hiring practices with regard to the positions advertised.”

Therefore, the petitioner has not satisfied the first of the two alternative prongs described at
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), as the evidence of record does not establish a requirement for at

2 As noted above, by the wage-level in the LCA that it submitted, the petitioner presented the proffered
position as a comparatively low, entry-level position relative to others within its occupation and signified that
the beneficiary is only expected to possess a basic understanding of the occupation. It is therefore difficult to
envision how these attributes assigned to the proffered position by the petitioner by virtue of its wage-level
designation on the LCA would be parallel to the positions described in these job vacancy announcements.

B USCIS "must examine each piece of evidence for relevance, probative value, and credibility, both
individually and within the context of the totality of the evidence, to determine whether the fact to be proven
is probably true." Matter of Chawathe, 25 1&N Dec. 369, 376 (AAO 2010). As just discussed, the petitioner
has failed to establish the relevance of the job advertisements submitted to the position proffered in this case.
Even if their relevance had been established, the petitioner still fails to demonstrate what inferences, if any,
can be drawn from these few job postings with regard to determining the common educational requirements
for entry into parallel positions in similar organizations in the same industry. See generally Earl Babbie, The
Practice of Social Research 186-228 (1995).
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least a bachelor's degree in a specific specialty or its equivalent that is common (1) to the
petitioner's industry and (2) for positions in that industry that are both (a) parallel to the proffered
position and (b) located in organizations that are similar to the petitioner.

Next, the AAO finds that the evidence of record does not satisfy the second alternative prong of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a degree."

In this particular case, the evidence of record does not credibly demonstrate that the duties the
beneficiary will perform on a day-to-day basis constitute a position so complex or unique that it can
only be performed by a person with at least a bachelor's degree in a specific specialty or its
equivalent.

The record of proceeding does not contain evidence establishing relative complexity or uniqueness
as aspects of the proffered position, let alone that the position is so complex or unique as to require
the theoretical and practical application of a body of highly specialized knowledge such that a
person with a bachelor's or higher degree in a specific specialty or its equivalent is required to
perform the duties of that position. Rather, the AAO finds, that, as reflected in this decision's
earlier quotation of duty descriptions from the record of proceeding, the evidence of record does not
distinguish the proffered position from other positions falling within the "Agricultural and Food
Science Technicians" occupational category, which, the Handbook indicates, do not necessarily
require a person with at least a bachelor's degree in a specific specialty or its equivalent to enter
those positions.

The statements of counsel and the petitioner with regard to the claimed complex and unique nature
of the proffered position are acknowledged. On appeal, counsel states that the petitioner submitted
a detailed job duty and accountability description with approximate percentages of time for each
required duty; it has been demonstrated that the complexity of the proffered position and its job
duties warrants the employer’s degree requirement since the techniques or knowledge required for
the position are usually associated with college education in a specific background; the required
techniques and technologies are usually taught in college for microbiology, biology and related
majors; and the complexities of the position are reflected in the beneficiary’s selected work
samples, the petitioner’s cover letter, a letter from and the beneficiary’s resume.
However, those assertions are undermined by the fact that the petitioner submitted an LCA certified
for a job prospect with a wage-level that is only appropriate for a comparatively low, entry-level
position relative to others within its occupation. The AAO incorporates here by reference and
reiterates its earlier discussion regarding the LCA and its indication that the petitioner would be
paying a wage-rate that is only appropriate for a low-level, entry position relative to others within
the occupation, as this factor is inconsistent with the analysis of the relative complexity and
uniqueness required to satisfy this criterion. Based upon the wage rate selected by the petitioner,
the beneficiary is only required to have a basic understanding of the occupation. Moreover, that
wage rate indicates that the beneficiary will perform routine tasks requiring limited, if any, exercise
of independent judgment; that the beneficiary's work will be closely supervised and monitored; that
she will receive specific instructions on required tasks and expected results; and that her work will
be reviewed for accuracy.
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Accordingly, given the Handbook's indication that typical positions located within the "Agricultural
and Food Science Technicians" occupational category do not require at least a bachelor's degree in a
specific specialty, or the equivalent, for entry, it is not credible that a position involving limited, if
any, exercise of independent judgment, close supervision and monitoring, receipt of specific
instructions on required tasks and expected results, and close review would contain such a
requirement.

The evidence of record therefore fails to establish how the beneficiary's responsibilities and day-to-
day duties comprise a position so complex or unique that the position can be performed only by an
individual with at least a bachelor's degree in a specific specialty or its equivalent.

Consequently, as it has not been shown that the particular position for which this petition was filed
is so complex or unique that it can only be performed by a person with at least a bachelor's degree
in a specific specialty or its equivalent, the evidence of record does not satisfy the second alternative
prong of 8 C.F.R. § 214.2(h)(4)(iii))(A)(2).

The AAO turns next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which entails an employer
demonstrating that it normally requires a bachelor's degree in a specific specialty or its equivalent
for the position.

The AAQO's review of the record of proceeding under this criterion necessarily includes whatever
evidence the petitioner has submitted with regard to its past recruiting and hiring practices and
employees who previously held the position in question.

To satisfy this criterion, the record must contain documentary evidence demonstrating that the
petitioner has a history of requiring the degree or degree equivalency in a specific specialty, or the
equivalent, in its prior recruiting and hiring for the position. Additionally, the record must establish
that a petitioner's imposition of a degree requirement is not merely a matter of preference for high-
caliber candidates but is necessitated by the performance requirements of the proffered position.™

Were USCIS limited solely to reviewing a petitioner's claimed self-imposed requirements, then any
individual with a bachelor's degree could be brought to the United States to perform any occupation
as long as the employer artificially created a token degree requirement, whereby all individuals
employed in a particular position possessed a baccalaureate or higher degree in the specific
specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In other words, if a
petitioner's assertion of a particular degree requirement is not necessitated by the actual
performance requirements of the proffered position, the position would not meet the statutory or
regulatory definition of a specialty occupation. See section214(i)(1) of the Act;
8 C.F.R. § 214.2(h)(4)(ii) (defining the term "specialty occupation").

'* Any such assertion would be undermined in this particular case by the fact that the petitioner indicated in
the LCA that its proffered position is a comparatively low, entry-level position relative to others within the
same occupation.
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The director's May 31, 2013 RFE specifically requested the petitioner to document its past
recruiting and hiring history with regard to the proffered position. The third section of the RFE
includes the following specific requests for such documentation:

e Position Announcement: To support the petitioner's contention that the position
is a "specialty occupation,” provide copies of the petitioner's present and past job
vacancy announcements. The petitioner may also provide classified
advertisements soliciting for the current position, showing that the petitioner
requires its applicants to have a minimum of a baccalaureate or higher degree or
its equivalent in a specific specialty.

e Past Employment Practices: Provide evidence to establish that the petitioner has
a past practice of hiring persons with a baccalaureate degree, or higher[,] in a
specific specialty, to perform the duties of the proffered position. . Indicate the
number of persons employed in similar positions. Further, submit documentation
to establish how many of those persons have a baccalaureate degree or higher
and the particular field of study in which the degree was attained.
Documentation should include copies of transcripts and pay records or Quarterly
Wage Reports for the employees claimed to hold a baccalaureate degree in the
specific field of study.

The petitioner also claims in its March 17, 2013 letter that experience is required for the proffered
position. However, the LCA contradicts this claim.

The petitioner states that the company currently employs 32 microbiology technicians, all of whom
possess a degree. The petitioner states that it only hires those who have a bachelor’s degree or
advanced degree in microbiology, biology, chemistry or a related scientific field. The petitioner
states that it has attached resumes for all of the past and present laboratory technicians. The record
includes several resumes of individuals with bachelor’s degrees and master’s degrees. However, it
has not been established that these individuals work in the same position (microbiology laboratory
technician) as the proffered position. Furthermore, the evidentiary weight of a resume is
insignificant. It represents a claim made by an individual rather than evidence to support that claim,
and the record of proceeding lacks documentary evidence to establish or corroborate the claims
regarding the other employees’ education and professional experience made in the resumes, such as
paystubs or copies of degrees. Going on record without supporting documentary evidence is not
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22
I&N Dec. 158, 165 (Comm’r 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec.
190 (Reg. Comm’r 1972)).

The record includes a job advertisement, dated July 12, 2011, from the petitioner on
WWW com for a laboratory (microbiology) technician. According to the advertisement, the
position requires a bachelor’s degree in microbiology, food science or a related field. The job
duties include, but are not limited to: Plate counting and pathogen testing; Assisting with all
laboratory quality control, including equipment calibration; Maintaining laboratory stock levels;
Maintaining a clean and organized laboratory work environment; Customer communication and
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support; and Compliance with Company policies and procedures, ISO 17025 guidelines, and all
safety regulations. Another ad for a laboratory technician (job category: microbiology), from the
petitioner’s website, lists a bachelor of science degree in microbiology, food science or a related
field under the job description. Given the petitioner’s submission of an LCA with a Level I wage, it
is not clear that the aforementioned ads are for the same position as the one being offered to the
beneficiary.'®

As the record of proceeding does not demonstrate that the petitioner normally requires at least a
bachelor's degree in a specific specialty or its equivalent for the proffered position, it does not
satisfy 8 C.F.R. § 214.2(h)(4)(ii))(A)(3).

Next, the AAO finds that the evidence of record does not satisfy the criterion at
8 C.F.R. § 214.2(h)(4)(iii)(A)(4), which requires the petitioner to establish that the nature of the
proffered position's duties is so specialized and complex that the knowledge required to perform them
is usually associated with the attainment of a baccalaureate or higher degree in the specific specialty or
its equivalent.

In reviewing the record of proceeding under this criterion, the AAO reiterates its earlier discussion
regarding the Handbook's entries for positions falling within the "Agricultural and Food Science
Technicians" occupational category. Again, the Handbook does not indicate that a bachelor's
degree in a specific specialty, or the equivalent, is a standard, minimum requirement to perform the
duties of such positions (to the contrary, it indicates precisely the opposite). With regard to the
specific duties of the position proffered here, the AAO finds that the record of proceeding lacks
sufficient, credible evidence establishing that they are so specialized and complex that the knowledge
required to perform them is usually associated with the attainment of a bachelor's degree in a specific
specialty, or the equivalent.

Finally, the AAO finds that both on its own terms and also in comparison with the three higher
wage-levels that can be designated in an LCA, by the submission of an LCA certified for a wage-
level I, the petitioner effectively attests that the proposed duties are of relatively low complexity as
compared to others within the same occupational category. This fact is materially inconsistent with
the level of complexity required by this criterion.

As earlier noted, the Prevailing Wage Determination Policy Guidance issued by the U.S.
Department of Labor (DOL) states the following with regard to Level [ wage rates:

Level I (entry) wage rates are assigned to job offers for beginning level employees who
have only a basic understanding of the occupation. These employees perform routine
tasks that require limited, if any, exercise of judgment. The tasks provide experience and
familiarization with the employer's methods, practices, and programs. The employees

5 Bven if their relevance had been established, the petitioner still fails to demonstrate what inferences, if any,
can be drawn from these job postings with regard to determining the common educational requirements for
entry into parallel positions in similar organizations in the same industry. See generally Earl Babbie, The
Practice of Social Research 186-228 (1995).
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may perform higher level work for training and developmental purposes. These
employees work under close supervision and receive specific instructions on required
tasks and results expected. Their work is closely monitored and reviewed for accuracy.
Statements that the job offer is for a research fellow, a worker in training, or an internship
are indicators that a Level I wage should be considered [emphasis in original].

U.S. Dep't of Labor, Emp't & Training Admin., Prevailing Wage Determination Policy Guidance,
Nonagric. Immigration Programs (rev. Nov. 2009), available at http://www .foreignlaborcert.doleta.
gov/pdf/NPWHC Guidance Revised 11 _2009.pdf (last visited April 16, 2014).

The pertinent guidance from DOL, at page 7 of its Prevailing Wage Determination Policy Guidance
describes the next higher wage-level as follows:

Level II (qualified) wage rates are assigned to job offers for qualified employees
who have attained, either through education or experience, a good understanding of
the occupation. They perform moderately complex tasks that require limited
judgment. An indicator that the job request warrants a wage determination at Level
IT would be a requirement for years of education and/or experience that are generally
required as described in the O*NET Job Zones.

Id.

The above descriptive summary indicates that even this higher-than-designated wage level is
appropriate for only "moderately complex tasks that require limited judgment.”" The fact that this
higher-than-here-assigned, Level II wage-rate itself indicates performance of only "moderately
complex tasks that require limited judgment," is very telling with regard to the relatively low level
of complexity imputed to the proffered position by virtue of the petitioner's Level I wage-rate
designation.

Further, the AAO notes the relatively low level of complexity that even this Level II wage-level
reflects when compared with the two still-higher LCA wage levels, neither of which was designated
on the LCA submitted to support this petition.

The aforementioned Prevailing Wage Determination Policy Guidance describes the Level III wage
designation as follows:

Level III (experienced) wage rates are assigned to job offers for experienced
employees who have a sound understanding of the occupation and have attained,
either through education or experience, special skills or knowledge. They perform
tasks that require exercising judgment and may coordinate the activities of other
staff. They may have supervisory authority over those staff. A requirement for years
of experience or educational degrees that are at the higher ranges indicated in the
O*NET Job Zones would be indicators that a Level III wage should be considered.

Frequently, key words in the job title can be used as indicators that an employer's job
offer is for an experienced worker. . . .
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Id.

The Prevailing Wage Determination Policy Guidance describes the Level IV wage designation as
follows:

Level IV (fully competent) wage rates are assigned to job offers for competent
employees who have sufficient experience in the occupation to plan and conduct:
work requiring judgment and the independent evaluation, selection, modification,
and application of standard procedures and techniques. Such employees use
advanced skills and diversified knowledge to solve unusual and complex problems.
These employees receive only technical guidance and their work is reviewed only for
application of sound judgment and effectiveness in meeting the establishment's
procedures and expectations. They generally have management and/or supervisory
responsibilities.

Id.

Here the AAO again incorporates its earlier discussion and analysis regarding the implications of
the petitioner's submission of an LCA certified for the lowest assignable wage-level. As already
noted, by virtue of this submission, the petitioner effectively attested to DOL that the proffered
position is a low-level, entry position relative to others within the same occupation, and that, as
clear by comparison with DOL's instructive comments about the next higher level (Level II), the
proffered position did not even involve "moderately complex tasks that require limited judgment"
(the level of complexity noted for the next higher wage-level, Level II).

For all of these reasons, the evidence in the record of proceeding fails to establish that the proposed
duties meet the specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(iii)}(A)(4).

As the evidence of record does not satisfy at least ome of the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A), it cannot be found that the proffered position is a specialty occupation.
Accordingly, the appeal will be dismissed and the petition will be denied on this basis.

IV. CONCLUSION AND ORDER

As set forth above, the AAO agrees with the director’s finding that the evidence of record does not
demonstrate that the proffered position is a specialty occupation. Beyond the decision of the
director, the AAO finds additionally that the conflict between the LCA and the petition described
above adversely affects the merits of this petition, because it materially undermines the credibility
of the petitioner’s statements regarding the nature and level of work that the beneficiary would
perform.

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the service center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
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Cal. 2001), aff’d, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004) (noting that the AAO conducts appellate review on a de novo basis).

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed
on a challenge only if it shows that the AAQO abused its discretion with respect to all of the AAO's
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aff’d.
345 F.3d 683.

The appeal will be dismissed for the above stated reasons, with each considered as an independent
and alternate basis for the decision. In visa petition proceedings, it is the petitioner's burden to
establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361;
Matter of Otiende, 26 1&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.



