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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

I. INTRODUCTION 

On the Form I-129 visa petition, the petitioner describes itself as a two-employee cruise ship 
marketing and promotion services business1 established in 2013. In order to employ the beneficiary 
in what it designates as a part-time business development and promotions manager at a salary of 
$28.50 per hour,2 the petitioner seeks to classify her as a nonimmigrant worker in a specialty 
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition, concluding that the evidence of record does not establish that the 
beneficiary is qualified to perform services in a specialty occupation. 

The record of proceeding before us contains the following: (1) the Form I-129 and supporting 
documentation; (2) the director's request for additional evidence (RFE); (3) the petitioner's response 
to the RFE; (4) the director's letter denying the petition; and (5) the 
Form I-290B and supporting documentation. 

Upon review of the entire record of proceeding, we find that the evidence of record does not overcome 
the director's ground for denying this petition. Accordingly, the appeal will be dismissed, and the 
petition will be denied. 

Beyond the decision of the director, we find an additional aspect which, although not addressed in the 
director's decision, nevertheless also precludes approval of the petition, namely, the failure of the 
evidence of record to demonstrate that the proffered position qualifies for classification as a 
specialty occupation.3 For this additional reason, the petition must also be denied. 

1 The petitioner provided a North American Industry Classification System (NAICS) Code of 541613, 
"Marketing Consulting Services." U.S. Dep't of Commerce, U.S. Census Bureau, North American Industry 
Classification System, 2012 NAICS Definition, "541613 Marketing Consulting Services," 
http://www.census.gov/cgi-bin/sssd/naics/naicsrch (last visited May 28, 2014). 

2 The Labor Condition Application (LCA) submitted by the petitioner in support of the petition was certified 
for use with a job prospect within the "Marketing Managers" occupational classification, SOC 
(O*NET/OES) Code 11-2021, and a Level I (entry-level) prevailing wage rate, the lowest of the four 
assignable wage-levels. 

3 The AAO conducts appellate review on a de novo basis (See Soltane v. DOl, 381 F.3d 143, 145 
(3d Cir. 2004)), and it was in the course of this review that the AAO identified this additional ground for 
denial. 
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II. SPECIALTY OCCUPATION 

We will first address our supplemental finding that the proffered position is not a specialty 
occupation. Based upon a complete review of the record of proceeding, we find that the evidence of 
record fails to establish that the position as described constitutes a specialty occupation. 

A. Law 

To meet its burden of proof in this regard, the petitioner must establish that the employment it is 
offering to the beneficiary meets the following statutory and regulatory requirements. 

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(l) defines the 
term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.P.R. § 214.2(h)( 4)(ii) as: 

An occupation which requires [(1)] theoretical and practical application of a body of 
highly specialized knowledge in fields of human endeavor including, but not limited 
to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and 
the arts, and which requires [(2)] the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the occupation in the 
United States. 

Pursuant to 8 C.P.R. § 214.2(h)( 4)(iii)(A), to qualify as a specialty occupation, the position must 
also meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 
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(4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

Counsel asserts that the plain language of 8 C.P.R. § 214.2(h)(4)(iii)(A)(l) requires the attainment of a 
baccalaureate degree. As a threshold issue, it is noted that 8 C.P.R. § 214.2(h)( 4)(iii)(A) must 
logically be read together with section 214(i)(l) of the Act and 8 C.P.R.§ 214.2(h)(4)(ii). In other 
words, this regulatory language must be construed in harmony with the thrust of the related 
provisions and with the statute as a whole. SeeK Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 
(1988) (holding that construction of language which takes into account the design of the statute as a 
whole is preferred); see also COlT Independence Joint Venture v. Federal Sav. and Loan Ins. 
Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria 
stated in 8 C.P.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not 
necessarily sufficient to meet the statutory and regulatory definition of specialty occupation. To 
otherwise interpret this section as stating the necessary and sufficient conditions for meeting the 
definition of specialty occupation would result in particular positions meeting a condition under 
8 C.P.R. § 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. 
Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this result, 8 C.P.R. § 214.2(h)( 4)(iii)(A) 
must therefore be read as providing supplemental criteria that must be met in accordance with, and 
not as alternatives to, the statutory and regulatory definitions of specialty occupation. 

As such and consonant with section 214(i)(l) of the Act and the regulation at 8 C.P.R. 
§ 214.2(h)(4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently interprets the 
term "degree" in the criteria at 8 C.P.R. § 214.2(h)( 4)(iii)(A) to mean not just any baccalaureate or 
higher degree, but one in a specific specialty that is directly related to the proffered position. See 
Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement 
in a specific specialty" as "one that relates directly to the duties and responsibilities of a particular 
position"). Applying this standard, USCIS regularly approves H-lB petitions for qualified aliens 
who are to be employed as engineers, computer scientists, certified public accountants, college 
professors, and other such occupations. These professions, for which petitioners have regularly 
been able to establish a minimum entry requirement in the United States of a baccalaureate or 
higher degree in a specific specialty or its equivalent directly related to the duties and 
responsibilities of the particular position, fairly represent the types of specialty occupations that 
Congress contemplated when it created the H-lB visa category. 

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply 
rely on a position's title. The specific duties of the proffered position, combined with the nature of 
the petitioning entity's business operations, are factors to be considered. users must examine the 
ultimate employment of the alien, and determine whether the position qualifies as a specialty 
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title 
of the position nor an employer's self-imposed standards, but whether the position actually requires 
the theoretical and practical application of a body of highly specialized knowledge, and the 
attainment of a baccalaureate or higher degree in the specific specialty as the minimum for entry 
into the occupation, as required by the Act. 
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B. The Proffered Position 

In its June 22, 2013 response to the director's April 18, 2013 RFE, the petitioner describes the 
proffered position as follows: 

The Business Development & Promotions Manager (BDPM) will perform 
supervisory and managerial work in planning, organizing, and directing the 
operations of Cruise Ship Promotions and related Business Development for the 
company. 

The BDPM will be responsible for taking over the Cruise Ship Promotional Division 
and building a comprehensive business plan to grow the department to reach 
company targets. The BDPM will also be responsible for building season strategies, 
tracking & analyzing results and communicating these results to 

:.:lients and the corresponding Promotional Companies. 

In addition, the BDPM will build and execute a comprehensive public relations 
program for _ The BDPM will build and execute a 
comprehensive public relations program for J [he BDPM 
will research, write, edit, and arrange for the msmounon or press re1eases and special 
articles in relation to the Cruise Ship Promotion services. The BDPM will also 
develop Social Media campaigns for both and their 
respective cruise industry clients, which include but are not limited to: research, 
campaign & content creation, execution, monitoring and analysis reporting. 

The Business Development & Promotions Manager will also be solely responsible for 
creating public relations opportunities for relating to new 
business, industry news and company successes with the goal of 

being known as a leader in Cruise Ship Promotions, Retail marketing and 
Graphic Design. 

Performs other related duties and responsibilities as required. 

Responsibilities (Marketing): 

Cruise Ship Promotion Accounts 65% 

• Track & Analyze performance for all Cruise Ship promoted brand & retailer 
clients. Identify areas of opportunity and develop improvement plans to be 
discussed with the client & the appropriate Promotional Companies; 10% 

• Communicate a minimum of once per week with Cruise Ship promoted clients to 
review action plan; 4% 

• Request talk tapes and conduct a minimum of 4 talk reviews per week; 2% 
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• Follow-up with clients and promotional companies to ensure compliance of 
contracted deliverables and measure results accordingly; 3% 

• Travel to ships to support new or underperforming Shopping Guides (BDPM is 
not required to travel for more than 10 days per months and does not need to 
cruise for a full voyage); 5% 

• Build and maintain cruise ship promoted client training manuals and season 
strategy worksheets; 3% 

• Manage weekly promotional company communication including: 6% 

• Sales results vs. targets 
• Top & Bottom Performers 

• Year-to-date results vs. projected performance 

• Year-over-year comparisons 

• Strategy reminders & corrections 

• Work with Graphic Design team and Promotional Companies to create and 
develop all artwork and content for the Cruise Ship Promotions including: 4% 

• Visual Illustrators 

• Port Maps 

• Client Collateral (as needed) 

• Manage the development and implementation of season strategies for designated 
cruise ship promoted clients; 4% 

• Develop all pre-recorded and live promotion scripts for designated cruise ship 
promoted clients; 3% 

• Monitor client revenue results and take appropriate action when needed; 5% 

• Mediate conflicts between designated clients and their brand/retailer/promotional 
company partners. 2% 

• Negotiate and approve all targets and incentives for designated clients; 3% 

• Contribute to the development and implementation of selling strategies for both 
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designated cruise ship promoted clients and 3% 

• Attend Trade Shows to: 4% 

• Meet with designated clients to review past performance & re[-]sign 
consultancy services for the following season 

• Tamet brand and/or retailers that could benefit from 
services and schedule meetings to discuss the 

program benehts 

Responsibilities (Public Relations): 15% 

• Identify main client groups and audiences and determine the best way to 
communicate publicity information to them; 4% 

• Create and deliver press releases based on 
achievements, new clients, client news and client achievements; 4% 

• Write interesting and effective press releases, prepare information for media kits 
and develop and maintain company social media platforms; 3% 

• Manage communications budgets; 2% 

• Work in conjunction with the Creative Services Departments to create Marketing 
materials where appropriate to support the role of PR (press releases/media 
packs, etc[.]);2% 

Responsibilities (Social Media): 20% 

• Create a social media strategy that collaborates with the compames [sic] 
marketing, PR and advertising campaigns; 3% 

• Develop and oversee a Social Media Department. Create a sales strategy to gain 
new business, as well as combine Social Media services to Cruise Ship 
Promotion accounts 

• Research top influencers, competitors, and trends for 
Cruise Ship Promotion key clients and other retail businesses; 2% 

• Analyze and report social media actions on a monthly basis for successes and 
new opportunities; 4% 

• Create engaging and professional visuals that reflect 
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and/or lPG clients (Customize social media pages (ex. Facebook, Twitter, 
Google+, YouTube, etc[.]); 3% 

• Stay current with social media trends and tools-includes attending networking 
and educational events, reading blogs, and listening to podcasts; 3% 

• Develop and manage a social media intern program. Develop intern 
responsibilities, conduct team meetings, advise on projects, and motivate team 
members; 3% 

• Continue to refine and define our social marketing process; 2% 

C. The Letter From Submitted As Expert Testimony 

Before reviewing the director's decision, the AAO will first discuss whv it accords no probative 
value to the letter submitted on appeal from Professor of 

In his May 7, 2013 letter, Professor (1) describes the credentials that he asserts quality him to 
assess the nature of the proffered position, (2) lists the duties proposed for the beneficiary, and (3) 
states his belief that the performance of the duties he lists requires "the services of someone with 
advanced training through a Bachelor's program in Business Administration or a closely related 
field." 

Upon review, we find that Professor letter does not constitute probative evidence of the 
proffered position satisfying any criterion described at 8 C.P.R. § 214.2(h)( 4 )(iii)(A). 

We do not question the accuracy of the resume that Professor 
accordingly we have considered all of the information provided 
considered his academic standing, background, and degrees. 

submitted with his letter, and 
therein. Likewise, we have 

However, even the combined content of the aforementioned letter and the resume does not provide 
a sufficiently detailed factual foundation to convey and substantiate the level of expertise Professor 

claims with regard to assessing the educational needs of the proffered position. Professor 
states that over the course of his professional and academic experiences, he has become 

tam11Iar with the duties performed by a business development and promotions manager. However, 
he has not identified or specifically discussed any experience with, study, or consultation on the 
particular type of position at issue here. 

Professor does not provide any information with regard to studies, treatises, statistical surveys, 
authoritative industry sources, U.S. Department of Labor resources, or any other relevant and 
authoritative sources of which he may have specialized knowledge that would merit deference or 
special weight to the particular opinion that he offers in this case. Thus, we accord little to no 
weight to his position, degrees, academic history, or teaching duties as endowing him with 
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specialized knowledge relevant to the particular matters upon which he here provides his opinion, 
namely, the educational requirements for the particular position proffered in this petition. 

The letter is not accompanied by, and does not expressly state the full content of, whatever 
documentation and/or oral transmissions upon which it may have been based. For instance, 
Professor. does not indicate whether he visited the petitioner's business premises or 
communicated with anyone affiliated with the petitioner as to what the performance of the general list 
of duties he cites would actually require. Nor does Professor articulate whatever familiarity he 
may have obtained regarding the particular content of the work products that the petitioner would 
require of the beneficiary. In short, while there is no standard formula or "bright line" rule for 
producing a persuasive opinion regarding the educational requirements of a particular position, a 
person purporting to provide an expert evaluation of a particular position should establish greater 
knowledge of the particular position in question than Professor has done here. 

Nor does Professor reference and discuss any studies, surveys, industry publications, other 
authoritative publications, or other sources of empirical information which he may have consulted 
in the course of whatever evaluative process he followed. 

Furthermore, Professor description of the position does not indicate that he considered, or was 
even aware of, the fact that the petitioner submitted an LCA certified for a wage-level that is only 
appropriate for a comparatively low, entry-level position relative to others within its occupation 
which, as discussed above, signifies that the beneficiary is only expected to possess a basic 
understanding of the occupation. In any event, he nowhere discusses this aspect of the proffered 
position. The AAO considers this a significant omission, in that it suggests an incomplete review of 
the position in question and a faulty factual basis for his ultimate conclusion as to the educational 
requirements of the position at issue. 

As noted earlier, the LCA submitted by the petitioner in support of the instant position was certified 
for use with a job prospect within the "Marketing Managers" occupational category, SOC 
(O*NET/OES) Code 11-2021, and a Level I (entry-level) prevailing wage rate, the lowest of the 
four assignable wage-levels. Again, the above-discussed Prevailing Wage Determination Policy 
Guidance issued by DOL states the following with regard to Level I wage rates: 

Level I (entry) wage rates are assigned to job offers for beginning level employees 
who have only a basic understanding of the occupation. These employees perform 
routine tasks that require limited, if any, exercise of judgment. The tasks provide 
experience and familiarization with the employer's methods, practices, and programs. 
The employees may perform higher level work for training and developmental 
purposes. These employees work under close supervision and receive specific 
instructions on required tasks and results expected. Their work is closely monitored 
and reviewed for accuracy. Statements that the job offer is for a research fellow, a 
worker in training, or an internship are indicators that a Level I wage should be 
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considered.4 

The proposed duties' level of complexity, uniqueness, and specialization, as well as the level of 
independent judgment and occupational understanding required to perform them, are questionable, as 
the petitioner submitted an LeA certified for a Level I, entry-level position. A Level I wage is only 
appropriate for a position requiring only "a basic understanding of the occupation" expected of a 
"worker in training" or an individual performing an "internship." That designation indicates further 
that the beneficiary will only be expected to "perform routine tasks that require limited, if any, 
exercise of judgment."5 The LeA's wage-level indicates that the proffered position is actually a low­
level, entry position relative to others within the same occupation~ In accordance with the relevant 
DOL explanatory information on wage levels, this wage rate indicates that the beneficiary is only 
required to possess a basic understanding of the occupation; that he will be expected to perform 
routine tasks requiring limited, if any, exercise of judgment; that he will be closely supervised and 
his work closely monitored and reviewed for accuracy; and that he will receive specific instructions 
on required tasks and expected results. 

Professor omission of such an important factor as the LeA wage-level significantly 
diminishes the evidentiary value of his assertions. 

Finally, Professor finds that the proffered position requires a bachelor's degree in business 
administration or a closely related field. However, a petitioner must demonstrate that the proffered 
position requires a precise and specific course of study that relates directly and closely to the 
position in question. Since there must be a close correlation between the required specialized 
studies and the position, the requirement of a degree with a generalized title, such as business 
administration, without further specification, does not establish the position as a specialty 
occupation. Cf. Matter of Michael Hertz Associates, 19 I&N Dec. 558 (eomm'r 1988). 

In addition to proving that a job requires the theoretical and practical application of a body of 
specialized knowledge as required by section 214(i)(1) of the Act, a petitioner must also establish 
that the position requires the attainment of a bachelor's or higher degree in a specialized field of 
study or its equivalent. As explained above, USeiS interprets the supplemental degree requirement 
at 8 C.P.R. § 214.2(h)(4)(iii)(A) as requiring a degree in a specific specialty that is directly related 
to the proffered position. users has consistently stated that, although a general-purpose bachelor's 
degree, such as a degree in business administration, may be a legitimate prerequisite for a particular 
position, requiring such a degree, without more, will not justify a finding that a particular position 
qualifies for classification as a specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at 
147. 

The AAO may, in its discretion, use as advisory opinion statements submitted as expert testimony. 
However, where an opinion is not in accord with other information or is in any way questionable, the 

4 U.S. Dep't of Labor, Emp't & Training Admin., Prevailing Wage Determination Policy Guidance, 
Nonagric.lmmigration Programs (rev. Nov. 2009), available at http://www.foreignlaborcert.doleta.gov/pdf/ 
NPWHC_ Guidance_Revised_11_2009.pdf (last visited May 28, 2014). 
5 !d. 
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AAO is not required to accept or may give less weight to that evidence. Matter of Caron International, 
19 I&N Dec. 791 (Comm'r 1988). 

For all of these reasons, the AAO finds that Professor letter is not probative evidence towards 
satisfying any criterion set forth at 8 C.F.R. § 214.2(h)(4)(iii)(A). For the sake of economy, the AAO 
hereby incorporates the above discussion and findings into its analysis of each of the criterion at 
8 C.F.R. § 214.2(h)(4)(iii)(A). 

D. Review of the Director's July 17, 2013 Decision Denying the Petition 

We will now discuss the application of each supplemental, alternative criterion at 
8 C.F.R. § 214.2(h)( 4 )(iii)(A) to the evidence in this record of proceeding. 

We will first discuss the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(l), which is satisfied by 
establishing that a baccalaureate or higher degree, or its equivalent, in a specific specialty is 
normally the minimum requirement for entry into the particular position that is the subject of the 
petition. 

We recognize the U.S. Department of Labor's (DOL) Occupational Outlook Handbook (Handbook) 
as an authoritative source on the duties and educational requirements of the wide variety of 
occupations it addresses.6 As noted above, the LCA that the petitioner submitted in support of this 
petition was certified for a job offer falling within the "Marketing Managers" occupational category. 

The Handbook states the following with regard to the duties of positions falling within the 
"Advertising, Promotions, and Marketing Managers" occupational categories: 

Advertising, promotions, and marketing managers plan programs to generate interest 
in a product or service. They work with art directors, sales agents, and financial staff 
members. 

Duties 

Advertising, promotions, and marketing managers typically do the following: 

• Work with department heads or staff to discuss topics such as budgets and contracts, 
marketing plans, and the selection of advertising media 

• Plan advertising and promotional campaigns 

• Plan advertising, including which media to advertise in, such as radio, television, 
print, online media, and billboards 

• Negotiate advertising contracts 

6 The Handbook, which 
http://www.stats.bls.gov/oco/. 
available online. 

is available in printed form, may also be accessed online at 
The AAO's references to the Handbook are from the 2014-15 edition 
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• Evaluate the look and feel of websites used m campaigns or layouts, which are 
sketches or plans for an advertisement 

• Initiate market research studies and analyze their findings to understand customer and 
market opportunities for businesses 

• Develop pricing strategies for products or services marketed to the target customers 
of a firm 

• Meet with clients to provide marketing or technical advice 

• Direct the hiring of advertising, promotions, and marketing staff and oversee their 
daily activities 

Advertising managers create interest among potential buyers of a product or service 
for a department, for an entire organization, or on a project basis (account). They 
work in advertising agencies that put together advertising campaigns for clients, in 
media firms that sell advertising space or time, and in organizations that advertise 
heavily. 

Advertising managers work with sales staff and others to 'generate ideas for an 
advertising campaign. They oversee the staff that develops the advertising. They 
work with the finance department to prepare a budget and cost estimates for the 
advertising campaign. 

Often, advertising managers serve as liaisons between the client requmng the 
advertising and an advertising or promotion agency that develops and places the ads. 
In larger organizations with an extensive advertising department, different advertising 
managers may oversee in-house accounts and creative and media services 
departments. 

In addition, some advertising managers specialize in a particular field or type of 
advertising. For example, media directors determine the way in which an advertising 
campaign reaches customers. They can use any or all of various media, including 
radio, television, newspapers, magazines, the Internet, and outdoor signs. 

Advertising managers known as account executives manage clients' accounts, but 
they are not responsible for developing or supervising the creation or presentation of 
the advertising. That task becomes the work of the creative services department. 

Promotions managers direct programs that combine advertising with purchasing 
incentives to increase sales. Often, the programs use direct mail, inserts in 
newspapers, Internet advertisements, in-store displays, product endorsements, or 
special events to target customers. Purchasing incentives may include discounts, 
samples, gifts, rebates, coupons, sweepstakes, or contests. 
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Marketing managers estimate the demand for products and services that an 
organization and its competitors offer. They identify potential markets for the 
organization's products. 

Marketing managers also develop pricing strategies to help organizations maximize 
their profits and market share while ensuring that the organizations' customers are 
satisfied. They work with sales, public relations, and product development staff. 

For example, a marketing manager may monitor trends that indicate the need for a 
new product or service. Then they oversee the development of that product or service. 
For more information on sales or public relations, see the profiles on sales managers, 
public relations and fundraising managers, public relations specialists, and market 
research analysts. 

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2014-15 ed. ," 
Advertising, Promotions, and Marketing Managers," 
http://www.bls.gov/ooh/management/advertising-promotions-and-marketing-managers.htm#tab-2 
(last visited May 28, 2014). 

The Handbook states the following with regard to the educational requirements necessary for 
entrance into positions within this occupational category: 

A bachelor's degree is required for most advertising, promotions, and marketing 
management positions. These managers typically have work experience in 
advertising, marketing, promotions, or sales. 

Education 

A bachelor's degree is required for most advertising, promotions, and marketing 
management positions. For advertising management positions, some employers prefer 
a bachelor's degree in advertising or journalism. A relevant course of study might 
include classes in marketing, consumer behavior, market research, sales, 
communication methods and technology, visual arts, art history, and photography. 

Most marketing managers have a bachelor's degree. Courses in business law, 
management, economics, finance, computer science, mathematics, and statistics are 
advantageous. For example, courses in computer science are helpful in developing an 
approach to maximize traffic through online search results, which is critical for digital 
advertisements and promotions. In addition, completing an internship while in school 
is highly recommended. 

Work Experience in a Related Occupation 

Advertising, promotional, and marketing managers typically have work experience in 
advertising, marketing, promotions, or sales. For example, many managers are former 
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sales representatives; purchasing agents; buyers; or product, advertising, promotions, 
or public relations specialists. 

Important Qualities 

Analytical skills. Because the advertising industry changes with the rise of digital 
media, advertising, promotions, and marketing managers must be able to analyze 
industry trends to determine the most promising strategies for their organization. 

Communication skills. Managers must be able to communicate effectively with a 
broad-based team made up of other managers or staff members during the 
advertising, promotions, and marketing process. They must also be able to 
communicate persuasively to the public. 

Creativity. Advertising, promotions, and marketing managers must be able to 
generate new and imaginative ideas. 

Decision-making skills. Managers often must choose between competing advertising 
and marketing strategies put forward by staff. 

Interpersonal skills. These managers must deal with a range of people in different 
roles, both inside and outside the organization. 

Organizational skills. Advertising, promotions, and marketing managers must 
manage their time and budget efficiently while directing and motivating staff 
members. 

!d. at http://www.bls.gov/ooh/management/advertising-promotions-and-marketing-
managers.htm#tab-4 (last visited May 28, 2014). 

In general, provided the specialties are closely related, e.g., chemistry and biochemistry, a minimum 
of a bachelor's or higher degree in more than one specialty is recognized as satisfying the "degree in 
the specific specialty (or its equivalent)" requirement of section 214(i)(l)(B) of the Act. In such a 
case, the required "body of highly specialized knowledge" would essentially be the same. Since 
there must be a close correlation between the required "body of highly specialized knowledge" and 
the position, however, a minimum entry requirement of a degree in two disparate fields, such as 
philosophy and engineering, would not meet the statutory requirement that the degree be "in the 
specific specialty (or its equivalent)," unless the petitioner establishes how each field is direct! y 
related to the duties and responsibilities of the particular position such that the required body of 
highly specialized knowledge is essentially an amalgamation of these different specialties. 7 Section 
214(i)(l)(B) of the Act (emphasis added). 

7 Whether read with the statutory "the" or the regulatory "a," both readings denote a singular "specialty." 
Section 214(i)(l)(B) of the Act; 8 C.P.R. § 214.2(h)(4)(ii). Still, the AAO does not so narrowly interpret 
these provisions to exclude positions from qualifying as specialty occupations if they permit, as a minimum 
entry requirement, degrees in more than one closely related specialty. As just stated, this also includes even 
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Here, although the Handbook indicates that a bachelor's or higher degree is required, it also 
indicates that baccalaureate degrees in various fields are acceptable for entry into the occupation. In 
addition to recognizing degrees in disparate fields, i.e., social science and computer science as 
acceptable for entry into this field, the Handbook also states that "others have a background in 
business administration." A petitioner must demonstrate that its proffered position requires a 
precise and specific course of study that relates directly and closely to the position in question. 
Since there must be a close correlation between the required specialized studies and the position, the 
requirement of a degree with a generalized title, such as business administration, without further 
specification, does not establish the position as a specialty occupation. Cf Matter of Michael Hertz 
Associates, 19 I&N Dec. at 558. To prove that a job requires the theoretical and practical 
application of a body of highly specialized knowledge as required by section 214(i)(l) of the Act, a 
petitioner must establish that the position requires the attainment of a bachelor's or higher degree in 
a specialized field of study or its equivalent. As explained above, USCIS interprets the degree 
requirement at 8 C.P.R. § 214.2(h)( 4 )(iii)( A) to require a degree in a specific specialty that is 
directly related to the proposed position. USCIS has consistently stated that, although a general­
purpose bachelor's degree, such as a degree in business administration, may be a legitimate 
prerequisite for a particular position, requiring such a degree, without more, will not justify a 
finding that a particular position qualifies for classification as a specialty occupation. See Royal 
Siam Corp. v. Chertoff, 484 F.3d at 147. 

Counsel asserts that the Handbook clearly states that a bachelor's degree is required for a business 
development and promotions manager position. Here, the Handbook states that "most marketing 
managers have a bachelor's degree." With regard to the Handbook's statement that "most" 
marketing managers have a bachelor's degree, it is noted that the first definition of "most" in 
Webster's New College Dictionary 731 (Third Edition, Hough M~fflin Harcourt 2008) is "[g]reatest 
in number, quantity, size, or degree." As such, if merely 51% of marketing manager positions 
require at least a bachelor's degree, it could be said that "most" marketing manager positions require 
such a degree. It cannot be found, therefore, that a particular degree requirement for "most" 
positions in a given occupation equates to a normal minimum entry requirement for that occupation, 
much less for the particular position proffered by the petitioner. Instead, a normal minimum entry 
requirement is one that denotes a standard entry requirement but recognizes that certain, limited 
exceptions to that standard may exist. To interpret this provision otherwise would run directly 
contrary to the plain language of the Act, which requires in part "attainment of a bachelor's or 
higher degree in the specificspecialty (or its equivalent) as a minimum for entry into the occupation 
in the United States." Section 214(i)(l) of the Act. 

Accordingly, inclusion of the proffered position within this occupational category is not in itself 
sufficient to establish the position as one for which the normal minimum entry requirement is at 
least a bachelor's or higher degree, or the equivalent, in a specific specialty. Accordingly, as the 
Handbook indicates that entry for positions within the Advertising, Promotions, and Marketing 
Managers occupational category does not normally require at least a bachelor's degree or the 

seemingly disparate specialties provided the evidence of record establishes how each acceptable, specific 
field of study is directly related to the duties and responsibilities of the particular position. 



(b)(6)

NON-PRECEDENT DECISION 
Page lb 

equivalent in a specific specialty or its equivalent, it does not support the proffered position as being 
a specialty occupation. 

The materials from DOL's Occupational Information Network (O*NET OnLine) do not establish 
that the proffered position satisfies the first criterion described at 8 C.F.R. § 214.2(h)( 4)(iii)(A), 
either. O*NET OnLine is not particularly useful in determining whether a baccalaureate degree in a 
specific specialty, or its equivalent, is a requirement for a given position, as O*NET OnLine's Job 
Zone designations make no mention of the specific field of study from which a degree must come. 
As was noted previously, we interpret the term "degree" in the criteria at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific 
specialty that is directly related to the proffered position. The Specialized Vocational Preparation 
(SVP) rating is meant to indicate only the total number of years of vocational preparation required 
for a particular position. It does not describe how those years are to be divided among training, 
formal education, and experience and it does not specify the particular type of degree, if any, that a 
position would require. For all of these reasons, it is of little evidentiary value to the issue 
presented on appeal. 

Nor does the record of proceeding contain any persuasive documentary evidence from any other 
relevant authoritative source establishing that the proffered position's inclusion within any of these 
occupational categories is sufficient in and of itself to establish the proffered position as, in the 
words of this criterion, a "particular position" for which "[a] baccalaureate or higher degree or its 
equivalent is normally the minimum requirement for entry." 

Counsel further refers to unpublished decisions in which the AAO determined that the positions of 
sports manager, director of product marketing and management, marketing manager, and manager 
of creative affairs and new project development proffered in those matters qualified as specialty 
occupations. Counsel has furnished no evidence to establish that the facts of the instant petition are 
analogous to those in the unpublished decisions. While 8 C.F.R. § 103.3(c) provides that AAO 
precedent decisions are binding on all USCIS employees in the administration of the Act, 
unpublished decisions are not similarly binding. 

Finally, it is noted that the petitioner submitted an LCA certified for a job prospect with a wage­
level that is only appropriate for a comparatively low, entry-level position relative to others within 
its occupation, which signifies that the beneficiary is only expected to possess a basic understanding 
of the occupation. 8 

8 Again, the Prevailing Wage Determination Policy Guidance (available at 
http://www.foreignlaborcert.doleta.gov/ pdf/NPWHC _Guidance_ Revised _11_ 2009.pdf (last visited May 28, 
2014)) issued by DOL states the following with regard to Level I wage rates: 

Level I (entry) wage rates are assigned to job offers for beginning level employees who have 
only a basic understanding of the occupation. These employees perform routine tasks that 
require limited, if any, exercise of judgment. The tasks provide experience and 
familiarization with the employer's methods, practices, and programs. The employees may 
perform higher level work for training and developmental purposes. These employees work 
under close supervision and receive specific instructions on required tasks and results 
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As the evidence in the record of proceeding does not establish that at least a baccalaureate degree in 
a specific specialty, or its equivalent, is normally the minimum requirement for entry into the 
particular position that is the subject of this petition, the petitioner has not satisfied the criterion 
described at 8 C.F.R. § 214.2(h)(4)(iii)(A)(l). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a 
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common 
(1) to the petitioner's industry; and (2) for positions within that industry that are both: (a) parallel to 
the proffered position, and (b) located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by 
USCIS include: whether the Handbook reports that the industry requires a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 
(D.Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S .D.N.Y. 1989)). 

Here and as already discussed, the petitioner has not established that its proffered position falls within 
an occupational category for which the Handbook reports an industry-wide requirement for at least a 
bachelor's degree in a specific specialty or its equivalent. 

In support of its assertion that the degree requirement is common to the petitioner's industry in parallel 
positions among similar organizations, the petitioner submitted copies of six advertisements as 
evidence that its degree requirement is standard amongst its peer organizations for parallel positions in 
the IT consulting industry. 

First, the AAO discounts these advertisements because they do not relate to the petitioner's industry , 
as would be required if those submissions were to be within this prong's zone of consideration. 
Again, the language of this prong limits the range of relevant evidence to the petition-pertinent 
industry's practices (stating "[t]he degree requirement" as one that would be "common to the 

expected. Their work is closely monitored and reviewed for accuracy. Statements that the 
job offer is for a research fellow, a worker in training, or an internship are indicators that a 
Level I wage should be considered [emphasis in original]. 

The proposed duties' level of complexity, uniqueness, and specialization, as well as the level of independent 
judgment and occupational understanding required to perform them, are questionable, as the petitioner submitted 
an LCA certified for a Level I, entry-level position. The LCA's wage-level is appropriate for a proffered position 
that is actually a low-level, entry position relative to others within the occupation. In accordance with the 
relevant DOL explanatory information on wage levels, by submitting an LCA with a Level I wage rate, the 
petitioner effectively attests that the beneficiary is only required to possess a basic understanding of the 
occupation; that she will be expected to perform routine tasks requiring limited, if any, exercise of judgment; 
that she will be closely supervised and her work closely monitored and reviewed for accuracy; and that she 
will receive specific instructions on required tasks and expected results. 
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industry" as well as "in parallel positions among similar organizations." Second, the petitioner has 
not established that these positions are "parallel" to the proffered position, as all six advertisements 
require experience.9 However, the proffered position is a Level I wage position, therefore 
indicating that the positions are not parallel. Nor does the petitioner submit any evidence regarding 
how representative these advertisements are of the industry's usual recruiting and hiring practices 
with regard to the positions advertised.10 

Therefore, the petitioner has not satisfied the first of the two alternative prongs described at 
8 C.P.R. § 214.2(h)(4)(iii)(A)(2), as the evidence of record does not establish a requirement for at 
least a bachelor's degree in a specific specialty or its equivalent that is common (1) to the 
petitioner's industry and (2) for positions in that industry that are both (a) parallel to the proffered 
position and (b) located in organizations that are similar to the petitioner. 

Next, the AAO finds that the evidence of record does not satisfy the second alternative prong of 
8 C.P.R. § 214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a degree." 

In this particular case, the evidence of record does not credibly demonstrate that the duties the 
beneficiary will perform on a day-to-day basis constitute a position so complex or unique that it can 
only be performed by a person with at least a bachelor's degree in a specific specialty or its 
equivalent. 

The record of proceeding does not contain evidence establishing relative complexity or uniqueness 
as aspects of the proffered position, let alone that the position is so complex or unique as to require 
the theoretical and practical application of a body of highly specialized knowledge such that a 
person with a bachelor's or higher degree in a specific specialty or its equivalent is required to 
perform the duties of that position. Rather, the AAO finds, that, as reflected in this decision's 
earlier quotation of duty descriptions from the record of proceeding, the evidence of record does not 
distinguish the proffered position from other positions falling within the "Advertising, Promotions, 
and Marketing Managers" occupational category, which, the Handbook indicates, do not necessarily 

9 As noted above, by virtue of the wage-level it selected on the LCA, the petitioner presented the proffered 
position as a comparatively low, entry-level position relative to others within its occupation and signified that 
the beneficiary is only expected to possess a basic understanding of the occupation. It is therefore difficult to 
envision how these attributes assigned to the proffered position by the petitioner by virtue of its wage-level 
designation on the LCA would be parallel to the positions described in these job vacancy announcements. 

10 USCIS "must examine each piece of evidence for relevance, probative value, and credibility, both 
individually and within the context of the totality of the evidence, to determine whether the fact to be proven 
is probably true." Matter of Chawathe, 25 I&N Dec. 369, 376 (AAO 2010). As just discussed, the petitioner 
has failed to establish the relevance of the job advertisements submitted to the position proffered in this case. 
Even if their relevance had been established, the petitioner still fails to demonstrate what inferences, if any, 
can be drawn from these few job postings with regard to determining the common educational requirements 
for entry into parallel positions in similar organizations in the same industry. See generally Earl Babbie, The 
Practice of Social Research 186-228 (1995). 
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require a person with at least a bachelor's degree in a specific specialty or its equivalent to enter 
those positions. 

The statements of counsel and the petitioner with regard to the claimed complex and unique nature 
of the proffered position are acknowledged. However, those assertions are further undermined by 
the fact that the petitioner submitted an LCA certified for a job prospect with a wage-level that is 
only appropriate for a comparatively low, entry-level position relative to others within its 
occupation. We incorporate here by reference and reiterates our earlier discussion regarding the 
LCA and its indication that the petitioner would be paying a wage-rate that is only appropriate for a 
low-level, entry position relative to others within the occupation, as this factor is inconsistent with 
the relative complexity and uniqueness required to satisfy this criterion. Based upon the wage rate 
selected by the petitioner, the beneficiary is only required to have a basic understanding of the 
occupation. Moreover, that wage rate indicates that the beneficiary will perform routine tasks 
requiring limited, if any, exercise of independent judgment; that the beneficiary's work will be 
closely supervised and monitored; that she will receive specific instructions on required tasks and 
expected results; and that her work will be reviewed for accuracy. 

Accordingly, given the Handbook's indication that typical positions located within the "Advertising, 
Promotions, and Marketing Managers" occupational category do not require at least a bachelor's 
degree in a specific specialty, or the equivalent, for entry, it is not credible that a position involving 
limited, if any, exercise of independent judgment, close supervision and monitoring, receipt of 
specific instructions on required tasks and expected results, and close review would contain such a 
requirement. 

The evidence of record therefore fails to establish how the beneficiary's responsibilities and day-to­
day duties comprise a position so complex or unique that the position can be performed only by an 
individual with at least a bachelor's degree in a specific specialty or its equivalent. 

Consequently, as it has not been shown that the particular position for which this petition was filed 
is so complex or unique that it can only be performed by a person with at least a bachelor's degree 
in a specific specialty or its equivalent, the evidence of record does not satisfy the second alternative 
prong of 8 C.P.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO turns next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(J), which entails an employer 
demonstrating that it normally requires a bachelor's degree in a specific specialty or its equivalent 
for the position. 

The AAO's review of the record of proceeding under this criterion necessarily includes whatever 
evidence the petitioner has submitted with regard to its past recruiting and hiring practices and 
employees who previously held the position in question. 

To satisfy this criterion, the record must contain documentary evidence demonstrating that the 
petitioner has a history of requiring the degree or degree equivalency, in a specific specialty, in its prior 
recruiting and hiring for the position. Additionally, the record must establish that a petitioner's 
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imposition of a degree requirement is not merely a matter of preference for high-caliber candidates but 
is necessitated by the performance requirements of the proffered position.11 

Were USCIS limited solely to reviewing a petitioner's claimed self-imposed requirements, then any 
individual with a bachelor's degree could be brought to the United States to perform any occupation 
as long as the employer artificially created a token degree requirement, whereby all individuals 
employed in a particular position possessed a baccalaureate or higher degree in the specific 
specialty or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In other words, if a 
petitioner's assertion of a particular degree requirement is not necessitated by the actual 
performance requirements of the proffered position, the position would not meet the statutory or 
regulatory definition of a specialty occupation. See section 214(i)(1) of the Act; 
8 C.P.R.§ 214.2(h)(4)(ii) (defining the term "specialty occupation"). 

The director's April 18, 2013 RFE specifically requested the petitioner to document "how many 
other individuals in your establishment are currently, or were, employed in this position, supported 
by copies of the employers' degrees and evidence of employment such as pay stubs or Form W-2s, 
W-3s, or 1099s." 

Counsel states that this is a new position for the petitioner and there is no past practice. While a 
first-time hiring for a position is certainly not a basis for precluding a position from recognition as a 
specialty occupation, it is unclear how an employer that has never recruited and hired for the 
position would be able to satisfy the criterion at 8 C.P.R. § 214.2(h)(4)(iii)(A)(3), which requires a 
demonstration that it normally requires at least a bachelor's degree in a specific specialty or its 
equivalent for the position.12 

Counsel asserts that the petitioner employs a marketing specialist who holds a bachelor's degree and 
will assist the business development and promotions manager. That position, however, is not the 
same as the proffered position and therefore it does not help establish that the proffered position is a 
specialty occupation. 

As the record of proceeding does not demonstrate that the petitioner normally requires at least a 
bachelor's degree in a specific specialty or its equivalent for the proffered position, it does not 
satisfy 8 C.P.R.§ 214.2(h)(4)(iii)(A)(3). 

Next, the AAO finds that the evidence of record does not satisfy the criterion at 
8 C.P.R. § 214.2(h)(4)(iii)(A)(4), which requires the petitioner to establish that the nature of the 
proffered position's duties is so specialized and complex that the knowledge required to perform them 

11 Any such assertion would be undermined in this particular case by the fact that the petitioner indicated in 
the LCA that its proffered position is a comparatively low, entry-level position relative to others within the 
same occupation. 
12 See also Caremax Inc. v. Holder,_ F.Supp. 2d _, 2014 WL 1493621 (N.D. Cal. 2014) ("If this is [the 
petitioner's] first-ever public relations specialist position, then the company cannot claim that it typically 
requires a bachelor's degree in English.") 
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is usually associated with the attainment of a baccalaureate or higher degree in the specific specialty or 
its equivalent. 

Counsel asserts that the job duties are highly specialized and complex; the nature of the petitioner's 
business is so specialized that it offers service in the niche market of cruise promotions, which is 
highly demanding and complex in nature; and the AAO has previously held that the duties of a 
business development and promotions manager are specialized and complex. 

In reviewing the record of proceeding under this criterion, we reiterate our earlier discussion regarding 
the Handbook's entries for positions falling within the "Advertising, Promotions, and Marketing 
Managers" occupational category. Again, the Handbook does not indicate that a bachelor's degree 
in a specific specialty, or the equivalent, is a standard, minimum requirement to perform the duties 
of such positions (to the contrary, it indicates precisely the opposite). With regard to the specific 
duties of the position proffered here, we find that the record of proceeding lacks sufficient, credible 
evidence establishing that they are so specialized and complex that the knowledge required to perform 
them is usually associated with the attainment of a bachelor's degree in a specific specialty, or the 
equivalent. 

Finally, the AAO finds that both on its own terms and also in comparison with the three higher 
wage-levels that can be designated in an LCA, by the submission of an LCA certified for a Level I 
wage-level, the petitioner effectively attests that the proposed duties are of relatively low 
complexity as compared to others within the same occupational category. This fact is materially 
inconsistent with the level of complexity required by this criterion. 

As earlier noted, the Prevailing Wage Determination Policy Guidance issued by the U.S. 
Department of Labor (DOL) states the following with regard to Level I wage rates: 

Level I (entry) wage rates are assigned to job offers for beginning level employees who 
have only a basic understanding of the occupation. These employees perform routine 
tasks that require limited, if any, exercise of judgment. The tasks provide experience and 
familiarization with the employer's methods, practices, and programs. The employees 
may perform higher level work for training and developmental purposes. These 
employees work under close supervision and receive specific instructions on required 
tasks and results expected. Their work is closely monitored and reviewed for accuracy. 
Statements that the job offer is for a research fellow, a worker in training, or an internship 
are indicators that a Level I wage should be considered [emphasis in original]. 

U.S. Dep't of Labor, Emp't & Training Admin., Prevailing Wage Determination Policy Guidance, 
Nonagric. Immigration Programs (rev. Nov. 2009), available at http://www.foreignlaborcert.doleta. 
gov/pdf/NPWHC_ Guidance_Revised_11_2009.pdf (last visited May 28, 2014). 

The pertinent guidance from DOL, at page 7 of its Prevailing Wage Determination Policy Guidance 
describes the next higher wage-level as follows: 
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!d. 

Level II (qualified) wage rates are assigned to job offers for qualified employees 
who have attained, either through education or experience, a good understanding of 
the occupation. They perform moderately complex tasks that require limited 
judgment. An indicator that the job request warrants a wage determination at Level 
II would be a requirement for years of education and/or experience that are generally 
required as described in the O*NET Job Zones. 

The above descriptive summary indicates that even this higher-than-designated wage level is 
appropriate for only "moderately complex tasks that require limited judgment." The fact that this 
higher-than-here-assigned, Level II wage-rate itself indicates performance of only "moderately 
complex tasks that require limited judgment," is very telling with regard to the relatively low level 
of complexity imputed to the proffered position by virtue of the petitioner's Level I wage-rate 
designation. 

Further, the AAO notes the relatively low level of complexity that even this Level II wage-level 
reflects when compared with the two still-higher LCA wage levels, neither of which was designated 
on the LCA submitted to support this petition. 

The aforementioned Prevailing Wage Determination Policy Guidance describes the Level III wage 
designation as follows: 

!d. 

Level III (experienced) wage rates are assigned to job offers for experienced 
employees who have a sound understanding of the occupation and have attained, 
either through education or experience, special skills or knowledge. They perform 
tasks that require exercising judgment and may coordinate the activities of other 
staff. They may have supervisory authority over those staff. A requirement for years 
of experience or educational degrees that are at the higher ranges indicated in the 
O*NET Job Zones would be indicators that a Level III wage should be considered. 

Frequently, key words in the job title can be used as indicators that an employer's job 
offer is for an experienced worker. ... 

The Prevailing Wage Determination Policy Guidance describes the Level IV wage designation as 
follows: 

Level IV (fully competent) wage rates are assigned to job offers for competent 
employees who have sufficient experience in the occupation to plan and conduct 
work requiring judgment and the independent evaluation, selection, modification, 
and application of standard procedures and techniques. Such employees use 
advanced skills and diversified knowledge to solve unusual and complex problems. 
These employees receive only technical guidance and their work is reviewed only for 



(b)(6)

NON-PRECEDENT DECISION 
rage L:5 

!d. 

application of sound judgment and effectiveness in meeting the establishment's 
procedures and expectations. They generally have management and/or supervisory 
responsibilities. 

Here we again incorporate our earlier discussion and analysis regarding the implications of the 
petitioner's submission of an LCA certified for the lowest assignable wage-level. As already noted, 
by virtue of this submission, the petitioner effectively attested to DOL that the proffered position is 
a low-level, entry position relative to others within the same occupation, and that, as clear by 
comparison with DOL's instructive comments about the next higher level (Level II), the proffered 
position did not even involve "moderately complex tasks that require limited judgment" (the level 
of complexity noted for the next higher wage~level, Level II). 

For all of these reasons, the evidence in the record of proceeding fails to establish that the proposed 
duties meet the specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4). 

As the evidence of record does not satisfy at least one of the criteria at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A), it cannot be found that the proffered position is a specialty occupation. 

III. BENEFICIARY QUALIFICATIONS 

We will now address the director's determination that the evidence of record does not establish that 
the beneficiary is qualified to perform the duties of a specialty occupation. 

Section 214(i)(2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as 
an H-lB nonimmigrant worker must possess: 

(A) full state licensure to practice in the occupation, if such licensure is required to 
practice in the occupation, 

(B) completion of the degree described in paragraph (l)(B) for the occupation, or 

(C) (i) experience in the specialty equivalent to the completion of such degree, 
and 

(ii) recognition of expertise in the specialty through progressively responsible 
positions relating to the specialty. 

In implementing section 214(i)(2) of the Act, the regulation at 8 C.F.R. § 214.2(h)( 4)(iii)(C) states 
that an alien must also meet one of the following criteria in order to qualify to perform services in a 
specialty occupation: 

(1) Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 
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(2) Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university; 

(3) Hold an unrestricted state license, registration or certification which 
authorizes him or her to fully practice the specialty occupation and be 
immediately engaged in that specialty in the state of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible 
experience that are equivalent to completion of a United States baccalaureate 
or higher degree in the specialty occupation, and have recognition of 
expertise in the specialty through progressively responsible positions directly 
related to the specialty. 

Therefore, to qualify an alien for classification as an H-lB nonimmigrant worker under the Act, the 
petitioner must establish that the beneficiary possesses the requisite license or, if none is required, 
that he or she has completed a degree in the specialty that the occupation requires. Alternatively, if 
a license is not required and if the beneficiary does not possess the required U.S. degree or its 
foreign degree equivalent, the petitioner must show that the beneficiary possesses both 
(1) education, specialized training, and/or progressively responsible experience in the specialty 
equivalent to the completion of such degree, and (2) recognition of expertise in the specialty 
through progressively responsible positions relating to the specialty. 

The record reflects that the beneficiary has an associate's degree from 
As the beneficiary did not earn a baccalaureate or higher degree from an 

accredited college or university in the United States, she does not qualify to perform the duties of a 
specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(C)(l). 

The record does not reflect that the beneficiary has a foreign degree, let alone one which is 
equivalent to a United States baccalaureate or higher degree required by the specialty occupation 
from an accredited college or university. Accordingly, the beneficiary does not qualify to perform 
the duties of the proffered position under C.F.R. § 214.2(h)(4)(iii)(C)(2). 

As the petitioner has not demonstrated that the beneficiary holds an unrestricted state license, 
registration or certification to perform the duties of a specialty occupation, she does not qualify to 
perform the duties of a specialty occupation under 8 C.F.R. § 214.2(h)( 4)(iii)(C)(3), either. 
Accordingly, 8 C.F.R. § 214.2(h)(4)(iii)(C)(4) remains as the only avenue for the petitioner to 
demonstrate the beneficiary's qualifications to perform the duties of the proffered position. 

The regulation at 8 C.F.R. § 214.2(h)( 4)(iii)(C)( 4) requires a demonstration that the beneficiary's 
education, specialized training, and/or progressively responsible experience is equivalent to the 
completion of a United States baccalaureate or higher degree in the specialty occupation, and that 
the beneficiary also has recognition of that expertise in the specialty through progressive! y 
responsible positions directly related to the specialty. Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(D), 
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equating a beneficiary's credentials to a United States baccalaureate or higher degree under 
8 C.F.R. § 214.2(h)(4)(iii)(C)(4) is determined by at least one of the following: 

(1) 

(2) 

(3) 

(4) 

(5) 

An evaluation from an official who has authority to grant college-level credit 
for training and/or experience in the specialty at an accredited college or 
university which has a program for granting such credit based on an 
individual's training and/or work experience; 

The results of recognized college-level equivalency examinations or special 
credit programs, such as the College Level Examination Program (CLEP), or 
Program on Noncollegiate Sponsored Instruction (PONSI); 

An evaluation of education by a reliable credentials evaluation service which 
specializes in evaluating foreign educational credentials; 13 

Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 
certification or registration to persons in the occupational specialty who have 
achieved a certain level of competence in the specialty; 

A determination by the Service that the equivalent of the degree required by 
the specialty occupation has been acquired through a combination of 
education, specialized training, and/or work experience in areas related to the 
specialty and that the alien has achieved recognition of expertise in the 
specialty occupation as a result of such training and experience. 

The record includes an evaluation of the beneficiary's academic and work experience from 
Professor dated March 6, 2013, and he finds it to be the equivalent of at least a Bachelor of 
Science degree in Business Administration from an accredited institution of higher education in the 
United States. However, Professor fails to designate any specific business specialty, and a 
general degree in business administration alone is insufficient to qualify the beneficiary to perform 
the services of a specialty occupation unless the academic courses pursued and knowledge gained is 
a realistic prerequisite to a particular occupation in the field. Matter of Ling, 13 I&N Dec. 35 (Reg. 
Comm'r 1968). The petitioner must demonstrate that the beneficiary obtained knowledge of the 
particular occupation in which he or she will be employed. Id. This evaluation, therefore, does not 
satisfy 8 C.F.R. § 214.2(h)(4)(iii)(D)(l). 

No evidence has been submitted to establish that the beneficiary satisfies 8 C.F.R. 
§ 214.2(h)(4)(iii)(D)(2), which requires submission of the results of recognized college-level 
equivalency examinations or special credit programs, such as the College Level Examination 
Program (CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI). 

13 The petitioner should note that, in accordance with this provision, the AAO will accept a credentials 
evaluation service's evaluation of education only, not experience. 
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Nor does the beneficiary qualify under 8 C.F.R. § 214.2(h)(4)(iii)(D)(3). As was the case under 
8 C.F.R. §§ 214.2(h)( 4)(iii)(C)(l) and (2), the beneficiary is unqualified under this criterion 
because: (1) she did not earn a baccalaureate or higher degree from an accredited college or 
university in the United States; and (2) does not possess a foreign degree that has been determined 
to be equivalent to a baccalaureate or higher degree in a relevant field from an accredited college or 
university in the United States. 

No evidence has been submitted to establish that the beneficiary satisfies 8 C.F.R. 
§ 214.2(h)(4)(iii)(D)(4), which requires that the evidence of record contain evidence of certification 
or registration from a nationally-recognized professional association or society for the specialty that 
is known to grant certification or registration to persons in the occupational specialty who have 
achieved a certain level of competence in the specialty. 

The regulation at 8 C.F.R. § 214.2(h)(4)(iii)(D)(5) states the following with regard to USCIS 
analyzing an alien's qualifications: 

For purposes of determining equivalency to a baccalaureate degree in the specialty, 
three years of specialized training and/or work experience must be demonstrated for 
each year of college-level training the alien lacks. . . . It must be clearly 
demonstrated that the alien's training and/or work experience included the theoretical 
and practical application of specialized knowledge required by the specialty 
occupation; that the alien's experience was gained while working with peers, 
supervisors, or subordinates who have a degree or its equivalent in the specialty 
occupation; and that the alien has recognition of expertise in the specialty evidenced 
by at least one type of documentation such as: 

(i) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty occupation;14 

(ii) Membership in a recognized foreign or United States association or society in 
the specialty occupation; 

(iii) Published material by or about the alien in professional publications, trade 
journals, books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation m a foreign 
country; or 

(v) Achievements which a recognized authority has determined to be significant 

14 Recognized authority means a person or organization with expertise in a particular field, special skills or 
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority's 
opinion must state: (1) the writer's qualifications as an expert; (2) the writer's experience giving such 
opinions, citing specific instances where past opinions have been accepted as authoritative and by whom; 
(3) how the conclusions were reached; and ( 4) the basis for the conclusions supported by copies or citations 
of any research material used. See 8 C.F.R. § 214.2(h)(4)(ii). 
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contributions to the field of the specialty occupation. 

Although the record contains some information regarding the beneficiary's work history, it does not 
establish that this work experience included the theoretical and practical application of specialized 
knowledge required by the proffered position; that it was gained while working with peers, 
supervisors, or subordinates who held a bachelor's degree or its equivalent in the field; and that the 
beneficiary achieved recognition of expertise in the field as evidenced by at least one of the five 
types of documentation delineated in 8 C.F.R. § 214.2(h)(4)(iii)(D)(5)(i)-(v). Simply going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) 
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm'r 1972)). Without 
documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's 
burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); 
Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

Accordingly, the beneficiary does not qualify under any of the criteria set forth at 
8 C.F.R. § 214.2(h)(4)(iii)(D)(5)(i)-(v) and therefore does not qualify to perform the duties of a 
specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(C)(4). As such, the petitioner has failed to 
establish that the beneficiary qualifies to perform the duties of a specialty occupation. Accordingly, 
the appeal will be dismissed and the petition will be denied on this basis. 

IV. CONCLUSION AND ORDER 

As discussed above, we agree with the director's finding that the evidence of record does not 
demonstrate that the beneficiary qualifies to perform the duties of a specialty occupation. Beyond 
the decision of the director, we find additionally that the evidence of record does not establish that 
the proffered position is a specialty occupation. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the service center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed 
on a challenge only if it shows that the AAO abused its discretion with respect to all of the AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, afj"d. 
345 F.3d 683. 

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). 
Here, that burden has not been met. 
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