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DISCUSSION: The service center director (hereinafter "director") denied the nonimmigrant visa
petition, and the matter is now before the Administrative Appeals Office (AAO) on appeal. The
appeal will be dismissed. The petition will be denied.

I. PROCEDURAL AND FACTUAL BACKGROUND

On the Form 1-129 visa petition, the petitioner describes itself as a non-profit social service advocacy
organization. In order to employ the beneficiary in what it designates as a public relations associate
position, the petitioner seeks to classify him as a nonimmigrant worker in a specialty occupation
pursuant to section 101(a)(15)(H)(1)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.

§ 1101(2)(15)(H)()(b).

The director denied the petition, finding that the petitioner failed to establish that it would employ
the beneficiary in a specialty occupation position. On appeal, counsel asserted that the director's
basis for denial was erroneous and contended that the petitioner satisfied all evidentiary
requirements.

As will be discussed below, the AAO has determined that the director did not err in her decision to
deny the petition on the specialty occupation issue. Accordingly, the director's decision will not be
disturbed. The appeal will be dismissed, and the petition will be denied.

The AAO bases its decision upon its review of the entire record of proceeding, which includes:
(1) the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the service center's
request for additional evidence (RFE); (3) the petitioner's response to the RFE; (4) the director's
denial letter; and (5) the Form I-290B and counsel's submissions on appeal.

II. STANDARD OF REVIEW

In the exercise of its administrative review in this matter, as in all matters that come within its
purview, the AAO follows the preponderance of the evidence standard as specified in the
controlling precedent decision, Matter of Chawathe, 25 1&N Dec. 369 (AAO 2010), unless the law
specifically provides that a different standard applies. In pertinent part, that decision states the
following:

Except where a different standard is specified by law, a petitioner or applicant in
administrative immigration proceedings must prove by a preponderance of evidence
that he or she is eligible for the benefit sought.

ES ) *k

The "preponderance of the evidence" of "truth" is made based on the factual
circumstances of each individual case.
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Thus, in adjudicating the application pursuant to the preponderance of the evidence
standard, the director must examine each piece of evidence for relevance, probative
value, and credibility, both individually and within the context of the totality of the
evidence, to determine whether the fact to be proven is probably true.

Even if the director has some doubt as to the truth, if the petitioner submits relevant,
probative, and credible evidence that leads the director to believe that the claim is
"more likely than not" or "probably" true, the applicant or petitioner has satisfied the
standard of proof. See INS v. Cardoza-Foncesca, 480 U.S. 421, 431 (1987)
(discussing "more likely than not" as a greater than 50% chance of an occurrence
taking place). If the director can articulate a material doubt, it is appropriate for the
director to either request additional evidence or, if that doubt leads the director to
believe that the claim is probably not true, deny the application or petition.

Id. at 375-76.

Again, the AAO conducts its review of service center decisions on a.de novo basis. See Soltane v.
DOJ, 381 F.3d at 145. In doing so, the AAO applies the preponderance of the evidence standard as
outlined in Matter of Chawathe. Upon its review of the present matter pursuant to that standard,
however, the AAO finds that the evidence in the record of proceeding does not support counsel's
contentions that the evidence of record requires that the petition at issue be approved. Applying the
preponderance of the evidence standard as stated in Matter of Chawathe, the AAO finds that the
director's determination that the evidence of record does not establish that the proffered position is a
specialty occupation was correct. Upon its review of the entire record of proceeding, and with close
attention and due regard to all of the evidence, separately and in the aggregate, submitted in support
of this petition, the AAO finds that the evidence of record does not establish that the claim of a
proffer of a specialty occupation position is "more likely than not" or "probably" true. In other
words, as the evidentiary analysis of this decision will reflect, the petitioner has not submitted
relevant, probative, and credible evidence that leads the AAO to believe that the petitioner's claim
that the proffered position qualifies as a specialty occupation is "more likely than not" or "probably"
true.

[I. THE LAW
The issue before the AAO is whether the petitioner has demonstrated that the proffered position

qualifies as a specialty occupation. Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the
term "specialty occupation” as an occupation that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.
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The regulation at 8 C.F.R. § 214.2(h)(4)(i1) states, in pertinent part, the following:

Specialty occupation means an occupation which [(1)] requires theoretical and
practical application of a body of highly specialized knowledge in fields of human
endeavor including, but not limited to, architecture, engineering, mathematics,
physical sciences, social sciences, medicine and health, education, business
specialties, accounting, law, theology, and the arts, and which [(2)] requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as
a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(ii1)(A), to qualify as a specialty occupation, a proposed position must
also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties [is] so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii}(A) must logically be read together
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(i1). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute
as a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction
of language which takes into account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-
F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(ii1)(A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating the
necessary and sufficient conditions for meeting the definition of specialty occupation would result in
particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or
regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this
result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as providing supplemental criteria that
must be met in accordance with, and not as alternatives to, the statutory and regulatory definitions of
specialty occupation.
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As such and consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R.
§ 214.2(h)(4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently interprets the
term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or
higher degree, but one in a specific specialty that is directly related to the proffered position. See
Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement in
a specific specialty" as "one that relates directly to the duties and responsibilities of a particular
position"). Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens
who are to be employed as engineers, computer scientists, certified public accountants, college
professors, and other such occupations. These professions, for which petitioners have regularly been
able to establish a minimum entry requirement in the United States of a baccalaureate or higher
degree in a specific specialty or its equivalent directly related to the duties and responsibilities of the
particular position, fairly represent the types of specialty occupations that Congress contemplated
when it created the H-1B visa category.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply
rely on a position's title. The specific duties of the proffered position, combined with the nature of
the petitioning entity's business operations, are factors to be considered. USCIS must examine the
ultimate employment of the alien, and determine whether the position qualifies as a specialty
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title
of the position nor an employer's self-imposed standards, but whether the position actually requires
the theoretical and practical application of a body of highly specialized knowledge, and the
attainment of a baccalaureate or higher degree in the specific specialty as the minimum for entry into
the occupation, as required by the Act.

IV. EVIDENCE

The Labor Condition Application (LCA) submitted to support the visa petition states that the
proffered position is a public relations associate position, and that it corresponds to Standard
Occupational Classification (SOC) code and title 27-3031, "Public Relations Specialists" from the
Occupational Information Network (O*NET). The LCA further states that the proffered position is a
Level I, entry-level position, the lowest of the four assignable wage levels.

With the visa petition, counsel submitted, inter alia, evidence that the beneficiary received a master's
degree in service management from ~ Counsel also provided
letters from the petitioner's executive director dated June 2, 2013 and June 18, 2013.

In his June 2, 2013 letter, the petitioner's executive director provided the following description of the
duties of the proffered position:

Study [the petitioner's] objectives, coordinate with other [of petitioner's] employees
and develop [the petitioner's] public relations strategies that will influence senior
\<iie . .___...s, and other international financial institutions to help promote
social economic justice & ecological sustainability. Establish/maintain cooperative
relationships with representatives of community, public interest groups, other
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international financial institutions. Establish & maintain collaborative relationships
with NGO representatives and relevant * .. . Develop briefing
materials to educate NGO representative, World Bank senior officials, and the public
onthe . _.... _____  in protecting the environment and vulnerable peoples.
Work with other NGO groups in sending strong messages through the media to
publicly elevate [the petitioner's] recommendations/suggestions.  Consult with
advertising agencies or staff to arrange promotional campaigns/activities.

In his June 18, 2013 letter, the petitioner's executive director reiterated the duty description
previously provided and cited information from the U.S. Department of Labor's (DOL)
Occupational Qutlook Handbook (Handbook) and the Online Wage Library (OWL) for the
proposition that the proffered position qualifies as a specialty occupation. He also stated that "[for
the proffered] position we require a Bachelors Degree in Public Relations or Service Management or
in a related field . . . ."

On July 1, 2013, the service center issued an RFE in this matter. The service center requested, inter
alia, evidence that the petitioner would employ the beneficiary in a specialty occupation. The
director outlined the specific evidence to be submitted.

In response, counsel submitted, inter alia, (1) a letter, dated July 1, 2013, from the petitioner's
executive director; (2) six job vacancy announcements pertinent to positions with other
organizations; and (3) counsel's own letter, dated July 2, 2013.

In his July 1, 2013 letter, the petitioner's executive director stated that the proffered position is a new
position with the petitioner and reiterated the duty description previously provided, with percentages
of time to be allocated to particular duties as follows:

o Study [the petitioner's] objectives, coordinate with other [of petitioner's]
employees and develop [the petitioner's] public relations strategies that will
influence senior officials, and other international financial
institutions to help promote social economic justice & ecological
sustainability. (30% of the time)

. Establish/maintain  cooperative relationships with representatives of
community, public interest groups, other international financial institutions.
(20% of the time)

. Establish & maintain collaborative relationships with NGO representatives
and relevant B (15% of the time)

. Develop briefing materials to educate NGO representative senior
officials, and the public on the role in protecting the

environment and vulnerable peoples. (15% of the time)
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. Work with other NGO groups in sending strong messages through the media
to publicly elevate [the petitioner's] recommendations/suggestions. (10% of
the time)
o Consult with advertising agencies or staff to arrange promotional

campaigns/activities. (10% of the time)
The petitioner's executive director also stated the following:

[The proffered position] is a specialty occupation by virtue of the complexities of the
duties associated with it, and requires a professional with [at least] a Bachelor degree
in Public Relations or Service Management or a related field.

In his July 2, 2013 letter, counsel also stated that the proffered position is a newly-created position.
Counsel cited to the Handbook, OWL, and the evidence of record as support for the proposition that
the proffered position qualifies for classification as a specialty occupation.

The director denied the petition on July 17, 2013, finding, as noted above, that the petitioner had not
demonstrated that the proffered position qualifies as a position in a specialty occupation by virtue of
requiring a minimum of a bachelor's degree in a specific specialty or its equivalent. More
specifically, the director found that the petitioner had satisfied none of the supplemental criteria set
forth at 8 C.F.R. § 214.2(h)(4)(iii)(A).

On appeal, counsel again asserted that the evidence demonstrates that the proffered position qualifies
as a specialty occupation position.

V. ANALYSIS

In determining whether the proffered position is a specialty occupation, the AAO turns next to the
criteria at 8 C.F.R. § 214.2(h)(4)(iii))(A)(/) and (2): a baccalaureate or higher degree in a specific
specialty or its equivalent is normally the minimum requirement for entry into the particular
position; and a degree requirement in a specific specialty is common to the industry in parallel
positions among similar organizations or a particular position is so complex or unique that it can be
performed only by an individual with a degree in a specific specialty. Factors considered by the
AAO when determining these criteria include: whether the Handbook, a resource upon which the
AAO routinely relies for the educational requirements of particular occupations, reports the industry
requires a degree in a specific specialty; whether the industry's professional association has made a
degree in a specific specialty a minimum entry requirement; and whether letters or affidavits from
firms or individuals in the industry attest that such firms "routinely employ and recruit only degreed
individuals."  See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999) (quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).
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The AAO will first address the requirement under 8 C.F.R. § 214.2(h)(4)(ii1)(A)(/): A baccalaureate
or higher degree or its equivalent is normally the minimum requirement for entry into the particular
position.

The petitioner claims in the LCA that the proffered position corresponds to SOC code and title
27-3031, "Public Relations Specialists,” from O*NET. The AAO reviewed the chapter of the
Handbook (2014-2015 edition) entitled "Public Relations Specialists," including the sections
regarding the typical duties and requirements for this occupational category.

The AAO recognizes the Handbook, cited by the petitioner's executive director, as an authoritative
source on the duties and educational requirements of the wide variety of occupations that it
addresses.! The Handbook states the following with regard to the duties of public relations
specialists.

What Public Relations Specialists Do

Public relations specialists create and maintain a favorable public image for the
organization they represent. They design media releases to shape public perception of
their organization and to increase awareness of its work and goals.

Duties
Public relations specialists typically do the following:

«  Write press releases and prepare information for the media

e Respond to information requests from the media

e Help clients communicate effectively with the public

¢ Help maintain their organization's corporate image and identity

e Draft speeches and arrange interviews for an organization’s top
executives

e Evaluate advertising and promotion programs to determine
whether they are compatible with their organization’s public
relations efforts

Public relations specialists, also called communications specialists and media
specialists, handle an organization’s communication with the public, including
consumers, investors, reporters, and other media specialists. In government, public
relations specialists may be called press secretaries. In this setting, workers keep the
public informed about the activities of government officials and agencies.

' The Handbook, which is available in printed form, may also be accessed on the Internet, at

http://www.bls.gov/oco/. The AAO's references to the Handbook are to the 2014 — 2015 edition available
online.
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Public relations specialists draft press releases and contact people in the media who
might print or broadcast their material. Many radio or television special reports,
newspaper stories, and magazine articles start at the desks of public relations
specialists. For example, a press release might describe a public issue, such as health,
energy, or the environment, and what an organization does with regard to that issue.

In addition to publication through traditional media outlets, press releases are
increasingly being sent through the Internet and social media.

Public relations specialists are different from advertisers in that they get their stories
covered by media instead of purchasing ad space in publications and on television

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2014-15 ed.,
"Public Relations Specialists," http://www.bls.gov/ooh/media-and-communication/public-relations-
specialists.htm#tab-2 (last visited Feb 19, 2014).

Most of the duties the petitioner's executive director attributed to the proffered position are
consistent with the duties of public relations specialists as described in the Handbook. On balance,
the AAO finds that the proffered position is a public relations specialist position as described in the
Handbook.

In support of the proposition that a minimum of a bachelor’s degree in a specific specialty or its
equivalent is normally the minimum requirement for public relations specialist positions counsel and
the petitioner's executive director cited information from OWL. Specifically, they observed that
OWL classifies public relations specialists in Job Zone Four, and states that most such positions
require a bachelor's degree. Counsel also provided a printout of information from O*NET pertinent
to public relations specialist positions.

Counsel is correct that OWL categorizes the proffered position in Job Zone Four. The information
in OWL pertinent to that classification is a condensed version of what the O*NET states about its
Job- Zone 4 designation. Assigning an occupation a Job Zone Four rating groups it among
occupations of which "most," but not all, "require a four-year bachelor's degree." However, that
"most"” such positions require such a degree does not demonstrate that such a degree is "normally the
minimum requirement for entry" for such positions.

For instance, the first definition of "most" in Webster’s New College Dictionary 731 (Third Edition,
Hough Mifflin Harcourt 2008) is "[g]reatest in number, quantity, size, or degree." As such, if merely
51% of public relations specialist require at least a bachelor's degree in public relations or a related
field, it could be said that "most" public relations specialist positions require such a degree. It
cannot be found, therefore, that a particular degree requirement for "most" positions in a given
occupation equates to a normal minimum entry requirement for that occupation, much less for the
particular position offered by the petitioner. Instead, a normal minimum entry requirement is one
that denotes a standard entry requirement but recognizes that certain, limited exceptions to that
standard may exist. Further, O¥*NET does not indicate that four-year bachelor's degrees required by
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Job Zone Four occupations must be in a specific specialty directly related to the occupation. For
both reasons, O*NET OnLine information is not probative of the proffered position being a
specialty occupation.

The Handbook states the following about the educational requirements of public relations specialist
positions:

How to Become a Public Relations Specialist

Public relations specialists typically need a bachelor’s degree. Employers prefer
candidates who have studied public relations, journalism, communications, English,
or business.

Education

Public relations specialists typically need a bachelor’s degree in public relations,
journalism, communications, English, or business. Through such programs, students
produce a portfolio of work that demonstrates their ability to prospective employers.

Training

Entry-level workers typically begin by maintaining files of material about an
organization’s activities, skimming and retaining relevant media articles, and
assembling information for speeches and pamphlets. After gaining experience, public
relations specialists begin to write news releases, speeches, articles for publication, or
carry out public relations programs.

Other Experience

Internships at public relations firms or in the public relations departments of other
businesses can be helpful in getting a job as a public relations specialist.

Some employers prefer candidates that have experience communicating with others
through a school newspaper or a leadership position in school or in their community.

Important Qualities
Interpersonal skills. Public relations specialists deal with the public and the media
regularly; therefore, they must be open and friendly to maintain a favorable image for

their organization.

Organizational skills. Public relations specialists are often in charge of managing
several events at the same time, requiring superior organizational skills.
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Problem-solving skills. Public relations specialists sometimes must explain how a
company or client is handling sensitive issues. They must use good judgment in what
they report and how they report it.

Speaking skills. Public relations specialists regularly speak on behalf of their
organization. When doing so, they must be able to clearly explain the organization’s
position.

Writing skills. Public relations specialists must be able to write well-organized and
clear press releases and speeches. They must be able to grasp the key messages they
want to get across and write them in a short, succinct way to get the attention of busy
readers or listeners.

Id. at http://www.bls.gov/ooh/media-and-communication/public-relations-specialists.htm#tab-4 (last
visited Feb. 19, 2014).

In general, provided the specialties are closely related, e.g., chemistry and biochemistry, a minimum
of a bachelor's or higher degree in more than one specialty is recognized as satisfying the “degree in
the specific specialty (or its equivalent)” requirement of section 214(i)(1)(B) of the Act. In such a
case, the required “body of highly specialized knowledge” would essentially be the same. Since
there must be a close correlation between the required “body of highly specialized knowledge” and
the position, however, a minimum entry requirement of a degree in two disparate fields, such as
philosophy and engineering, would not meet the statutory requirement that the degree be “in the
specific specialty (or its equivalent),” unless the petitioner establishes how each field is directly
related to the duties and responsibilities of the particular position such that the required body of
highly specialized knowledge is essentially an amalgamation of these different specialties.” Section
214(1)(1)(B) of the Act (emphasis added).

Here, although the Handbook indicates that a bachelor’s or higher degree is typically required, it
also indicates that baccalaureate degrees in various fields are acceptable for entry into the
occupation. The Handbook’s recognition that bachelor’s degrees in a wide variety of fields of
study, including public relations, journalism, communications, English, and business, are sufficient
for entry into the occupation and, further, that degrees in these fields are ‘“usually” but not
exclusively “wanted” by employers, strongly suggest that a bachelor’s degree or the equivalent in a
specific specialty is not a normal, minimum entry requirement for this occupation.

Additionally, the Handbook’s recognition that a bachelor’s degree in “business” would provide
sufficient preparation for a career as a public relations specialist is further evidence that a bachelor’s

? Whether read with the statutory “the” or the regulatory “a,” both readings denote a singular “specialty.”
Section 214(i)(1)(B) of the Act; 8 C.F.R. § 214.2(h)(4)(i1). Still, the AAO does not so narrowly interpret
these provisions to exclude positions from qualifying as specialty occupations if they permit, as a minimum
entry requirement, degrees in more than one closely related specialty. As just stated, this also includes even
seemingly disparate specialties provided the evidence of record establishes how each acceptable, specific
field of study is directly related to the duties and responsibilities of the particular position.
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degree in a specific specialty, or the equivalent, is not required for this position. Although a
general-purpose bachelor’s degree, such as a degree in business administration, may be a legitimate
prerequisite for a particular position, requiring such a degree, without more, will not justify a finding
that a particular position qualifies for classification as a specialty occupation. See Royal Siam Corp.
v. Chertoff, 484 F.3d at 147. ,

Accordingly, as the Handbook indicates that entry into the Public Relations Specialist occupational
category does not normally require at least a bachelor’s degree or the equivalent in a specific
specialty or its equivalent, it does not support the proffered position as being a specialty occupation.

Finally, it is noted again that the petitioner submitted an LCA certified for a job prospect with a
wage-level that is only appropriate for a comparatively low, entry-level position relative to others
within its occupation, which signifies that the beneficiary is only expected to possess a basic
understanding of the occupation.” The classification of the proffered position as a Level I position
does not support the assertion that it is a position that cannot be performed without a minimum of a
bachelor’s degree in a specific specialty or its equivalent, especially as the Handbook suggests that
some public relations specialist positions do not require such a degree.

Nor does the record of proceeding contain any persuasive documentary evidence from any other
relevant authoritative source establishing that the proffered position's inclusion in this occupational
category would be sufficient in and of itself to establish that a bachelor's or higher degree in a

’ The Prevailing Wage Determination Policy Guidance (available at http://www foreignlaborcert.doleta.gov/
pdf/NPWHC_Guidance_Revised_11_2009.pdf (last visited Feb. 19, 2014)) issued by DOL states the
following with regard to Level I wage rates:

Level I (entry) wage rates are assigned to job offers for beginning level employees who have
only a basic understanding of the occupation. These employees perform routine tasks that
require limited, if any, exercise of judgment. The tasks provide experience and
familiarization with the employer’s methods, practices, and programs. The employees may
perform higher level work for training and developmental purposes. These employees work
under close supervision and receive specific instructions on required tasks and results
expected. Their work is closely monitored and reviewed for accuracy. Statements that the
job offer is for a research fellow, a worker in training, or an internship are indicators that a
Level I wage should be considered [emphasis in original].

The proposed duties’ level of complexity, uniqueness, and specialization, as well as the level of independent
Jjudgment and occupational understanding required to perform them, are questionable, as the petitioner submitted
an LCA certified for a Level I, entry-level position. The LCA’s wage-level is appropriate for a proffered position
that is actually a low-level, entry position relative to others within the occupation. In accordance with the
relevant DOL explanatory information on wage levels, by submitting an LCA with a Level I wage rate, the
petitioner effectively attests that the beneficiary is only required to possess a basic understanding of the
occupation; that he will be expected to perform routine tasks requiring limited, if any, exercise of judgment;
that he will be closely supervised and his work closely monitored and reviewed for accuracy; and that he will
receive specific instructions on required tasks and expected results.
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specific specialty or its equivalent "is normally the minimum requirement for entry into [this]
particular position.”

As the evidence of record does not establish that the particular position here proffered is one for
which the normal minimum entry requirement is a baccalaureate or higher degree, or the equivalent,
in a specific specialty, the petitioner has not satisfied the criterion at 8 C.FR.
§ 214.2(h)(4)(iii)(A)().

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common
(1) to the petitioner's industry; and (2) for positions within that industry that are both: (a) parallel to
the proffered position, and (b) located in organizations that are similar to the petitioner.

In determining whether there is a common degree requirement, factors often considered by USCIS
include: whether the Handbook reports that the industry requires a degree; whether the industry's
professional association has made a degree a minimum entry requirement; and whether letters or
affidavits from firms or individuals in the industry attest that such firms "routinely employ and
recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 (quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102.

In the instant case, the petitioner has not established that the proffered position falls under an
occupational category for which the Handbook, or other reliable and authoritative source, indicates
that there is a standard, minimum entry requirement of at least a bachelor's degree in a specnﬁc
specialty or its equivalent.

Also, there are no submissions from professional associations, individuals, or similar firms in the
petitioner's industry attesting that individuals employed in positions parallel to the proffered position
are routinely required to have a minimum of a bachelor's degree in a specific specialty or its
equivalent for entry into those positions.

The petitioner did submit six vacancy announcements in support of its assertion that the degree
requirement is common to the petitioner's industry in parallel positions among similar organizations.
Specifically, the petitioner submitted advertisements for the following positions posted on the
Internet:

1. requiring a bachelor's
degree in poht1cal science, public policy, government relations or related field"
and "2-4 years experience, including experience working with legislative, ballot
or issue campaigns” and stating "Equivalent combination of education and
experience acceptable";

2. Marketing/Public Relations Assistant for the __ requiring
a bachelor's degree in "marketing, communications, Joumahsm or related field"
and "One (1) or more years of experience in field or related area";
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3. Account Executive for ' requiring a minimum of a bachelor's degree
in "communications, public relations, media or related field";
4. Sr. Director, Communications, for . stating,

"Bachelor's degree required, Master's degree preferred,” and requiring "8-12 years
of experience in communications, public relations, or public affairs";
5. Communications Coordinator for the
requiring a bachelor's degree in "English, Communications, Marketing, Design,
Journalism or related field," and
6. Senior Manager, Communications and Public Relations for The American
e ‘ B ©  requiring a "Bachelor's Degree in
Communications, Public Relations or related field" and a "Minimum of 10 years
of communications and writing or editing experience preferably in the area of
medical/scientific communications."

The fourth vacancy announcement states that it requires a bachelor's degree, but not that the degree
must be in any specific specialty. As such, it does not contain a requirement for a minimum of a
bachelor’s degree in a specific specialty or its equivalent.

Further, the fifth vacancy announcement requires a bachelor's degree, but indicates that a degree in
any of a wide array of subjects would be acceptable. As was explained above, a requirement of a
degree that may be in any of a wide array of subjects is not a requirement of a minimum of a
bachelor’s degree in a specific specialty or its equivalent. As such, that vacancy announcement does
not contain a requirement of a minimum of a bachelor’s degree in a specific specialty or its
equivalent.

Further still, the first, second, third, fifth, and sixth vacancy announcements indicate that, in addition
to the subjects specified, a degree in a "related field" would be a sufficient educational preparation
for the positions announced. However, the hiring authorities did not specify which fields they would
consider to be closely related. As such, whether the positions announced in those vacancy
announcements require a minimum of a bachelor’s degree in a specific specialty or its equivalent has
not been demonstrated.

Yet further, the first vacancy announcement indicates that an "[e]quivalent combination of education
and experience [would be an] acceptable" substitute for the otherwise requisite bachelor's degree, but
it contains no indication of the type and amount of experience the hiring authority would consider
equivalent to a bachelor's degree. As such, whether that amount and type of experience would be
equivalent to a minimum of a bachelor’s degree in a specific specialty within the meaning of the
salient regulations. See generally 8 C.FR. § 214.2(h)(4)(iii)(D)(5). That vacancy announcement
does not appear, therefore, to state a requirement of a minimum of a bachelor’s degree in a specific
specialty or its equivalent.

Additionally, the positions announced in the first, second, fourth, and sixth vacancy announcements
require work experience. On the LCA, however, the petitioner stated that the proffered position is a
Level I position. As was explained above, a Level I position is an entry level position for an
employee who has only basic understanding of the occupation. Those four vacancy announcements
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do not appear to be entry-level positions. This is especially true of the fourth and sixth vacancy
announcements, which require a minimum of eight and ten years of experience, respectively. In
order to attempt to show that parallel positions require a minimum of a bachelor’s degree in a
specific specialty or its equivalent, the petitioner would be obliged to demonstrate that other Level I
public relations specialist positions, entry-level positions requiring only a basic understanding of the
position, require a minimum of a bachelor’s degree in a specific specialty or its equivalent, the
proposition of which is not supported by the Handbook.

Moreover, the petitioner refers to itself as an NGO, or non-governmental organization, which is
another term for a nonprofit organization. The petitioner's Form 990 Return of an Organization
Exempt from Income Tax and other evidence in the record confirm that the petitioner is such an
organization. Some of the vacancy announcements provided appear to have been placed by
nonprofit organizations. The second and third vacancy announcements, however, appear not to have
been placed by organizations in the petitioner's industry. For this additional reason, they are not
evidence that similar organizations in the petitioner's industry require a minimum of a bachelor’s
degree in a specific specialty or its equivalent for the proffered position.

Finally, even if all of the vacancy announcements were for parallel positions with organizations
similar to the petitioner and in the petitioner's industry and required a minimum of a bachelor's
degree in a specific specialty or its equivalent, the petitioner has failed to demonstrate what
statistically valid inferences, if any, can be drawn from six announcements with regard to the
common educational requirements for entry into parallel positions in similar organizations.*

For all of the reasons discussed above, the evidence of record does not satisfy the first of the two
alternative prongs described at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2), as the evidence of record does not
establish a requirement for at least a bachelor's degree in a specific specialty that is common (1) to
the petitioner's industry and (2) for positions in that industry that are both (a) parallel to the
proffered position and (b) located in organizations that are similar to the petitioner.

* Although the size of the relevant study population is unknown, the petitioner fails to demonstrate what
statistically valid inferences, if any, can be drawn from these job advertisements with regard to determining
the common educational requirements for entry into parallel positions in similar organizations. See generally
Earl Babbie, The Practice of Social Research 186-228 (1995). Moreover, given that there is no indication
that the advertisements were randomly selected, the validity of any such inferences could not be accurately
determined even if the sampling unit were sufficiently large. See id. at 195-196 (explaining that "[rlandom
selection is the key to [the] process [of probability sampling]" and that "random selection offers access to the
body of probability theory, which provides the basis for estimates of population parameters and estimates of
error").

As such, even if the job announcements supported the finding that the position of public relations specialist
for firms similar to and in the same industry as the petitioner required a bachelor's or higher degree in a
specific specialty or its equivalent, it cannot be found that such a limited number of postings that appear to
have been consciously selected could credibly refute the findings of the Handbook published by the Bureau of
Labor Statistics that such a position does not require at least a baccalaureate degree in a specific specialty for
entry into the occupation in the United States.
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The petitioner also has not satisfied the second alternative prong of 8 C.F.R. § 214.2(h)(4)(ii1)(A)(2),
which provides that "an employer may show that its particular position is so complex or unique that
it can be performed only by an individual with a degree." A review of the record indicates that the
petitioner has failed to credibly demonstrate that the duties the beneficiary will be responsible for or
perform on a day-to-day basis entail such complexity or uniqueness as to constitute a position so
complex or unique that it can be performed only by a person with at least a bachelor's degree in a
specific specialty.

In this particular case, the evidence of record does not credibly demonstrate that the duties the
beneficiary will perform on a day-to-day basis constitute a position so complex or unique that it can
only be performed by a person with at least a bachelor's degree in a specific specialty or its
equivalent.

The record of proceeding does not contain evidence establishing relative complexity or uniqueness
as aspects of the proffered position, let alone that the position is so complex or unique as to require
the theoretical and practical application of a body of highly specialized knowledge such that a
person with a bachelor's or higher degree in a specific specialty or its equivalent is required to
perform the duties of that position. Rather, the AAO finds, that, as reflected in this decision's earlier
quotation of duty descriptions from the record of proceeding, the evidence of record does not
distinguish the proffered position from other positions falling within the "Public Relations
Specialists" occupational category, which, the Handbook indicates, do not necessarily require a
person with at least a bachelor's degree in a specific specialty or its equivalent to enter those
positions.

Moreover, while the assertions of record with regard to the claimed complex and unique nature of
the proffered position are acknowledged, those assertions are undermined by the fact that the
petitioner submitted an LCA certified for a job prospect with a wage-level that is only appropriate
for a comparatively low, entry-level position relative to others within its occupation. This factor is
inconsistent with the analysis of the relative complexity and uniqueness required to satisfy this
criterion. Based upon the wage rate selected by the petitioner, the beneficiary is only required to
have a basic understanding of the occupation. Moreover, that wage rate indicates that the
beneficiary will perform routine tasks requiring limited, if any, exercise of independent judgment;
that the beneficiary's work will be closely supervised and monitored; that he will receive specific
instructions on required tasks and expected results; and that his work will be reviewed for accuracy.’

Accordingly, given the Handbook's indication that typical positions located within the "Public
Relations Specialists" occupational category do not require at least a bachelor's degree in a specific
specialty, or the equivalent, for entry, it is not credible that a position involving limited, if any,
exercise of independent judgment, close supervision and monitoring, receipt of specific instructions
on required tasks and expected results, and close review would contain such a requirement.

> US. Dept of Labor, Emp't & Training Admin., Prevailing Wage Determination Policy Guidance,
Nonagric. Immigration Programs (rev. Nov. 2009), available at http://www.foreignlaborcert.doleta.gov/pdf/
NPWHC_Guidance_Revised_11_2009.pdf (last visited Feb. 19, 2014).
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Therefore, the evidence of record lacks sufficiently detailed information to distinguish the proffered
position as unique from or more complex than positions that can be performed by persons without at
least a bachelor's degree in a specific specialty, or its equivalent. As the petitioner fails to
demonstrate how the proffered position is so complex or unique relative to other positions within the
same occupational category that may not require at least a baccalaureate degree in a specific
specialty or its equivalent for entry into the occupation in the United States, it cannot be concluded
that the petitioner has satisfied the second alternative prong of 8 C.F.R. § 214.2(h)(4)(111)(A)(2).

The AAO will next address the criterion at 8 C.F.R. § 214.2(h)(4)(ii1))(A)(3), which may be satisfied
if the petitioner demonstrates that it normally requires a minimum of a bachelor's degree in a specific
specialty or its equivalent for the proffered position.’

The petitioner's executive director has stated that the petitioner requires a bachelor's degree in public
relations or service management or in a related field for the proffered position. However, both
counsel and the executive director have also stated that this is a new position in the petitioner's
organization. While a first-time hiring for a position is certainly not a basis for precluding a position
from recognition as a specialty occupation, it is unclear how an employer that has never recruited
and hired for the position would be able to satisfy the criterion at 8.C.F.R. § 214.2(h)(4)(ii1)(A)(3).
which requires a demonstration that it normally requires at least a bachelor's degree in a specific
specialty or its equivalent for the position.

Because the petitioner has never hired anyone in the proffered position, it is unable to provide any
evidence for analysis under the criterion at 8 C.F.R. § 214.2(h)(4)(ii1)(A)(3).

Finally, the AAO will address the alternative criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4), which is
satisfied if the petitioner establishes that the nature of the specific duties is so specialized and
complex that knowledge required to perform them is usually associated with the attainment of a
baccalaureate or higher degree in a specific specialty or its equivalent.

Again, relative specialization and complexity have not been sufficiently developed by the petitioner
as an aspect of the proffered position. The specialization and complexity inberent to studying the
petitioner's objectives; coordinating with other employees; developing public relations strategies;

§ While a petitioner may believe or otherwise assert that a proffered position requires a degree, that opinion
alone without corroborating evidence cannot establish the position as a specialty occupation. Were USCIS
limited solely to reviewing a petitioner's claimed self-imposed requirements, then any individual with a
bachelor's degree could be brought to the United States to perform any occupation as long as the employer
artificially created a token degree requirement, whereby all individuals employed in a particular position
possessed a baccalaureate or higher degree in a specific specialty or its equivalent. See Defensor v. Meissner,
201 F. 3d at 387. In other words, if a petitioner's degree requirement is only symbolic and the proffered
position does not in fact require such a specialty degree or its equivalent to perform its duties, the occupation
would not meet the statutory or regulatory definition of a specialty occupation. See § 214(i)(1) of the Act;
8 C.F.R. § 214.2(h)(4)(i1) (defining the term "specialty occupation").
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establishing and maintaining with representatives of community, public interest groups, financial
institutions, NGO representatives, and etc., within the context of the
petitioner's organization have not been established. In other words, the proposed duties have not
been described with sufficient specificity to show that they are more specialized and complex than
the duties of public relations specialist positions that are not usually associated with at least a
bachelor's degree in a specific specialty or its equivalent.

Next, the AAO finds that both on its own terms and also in comparison with the three higher wage-
levels that can be designated in an LCA, by the submission of an LCA certified for a Level 1 wage-
level, the petitioner effectively attests that the proposed duties are of relatively low complexity as
compared to others within the same occupational category. This fact is materlally inconsistent with
the level of complexity required by this criterion.

As earlier noted, the Prevailing Wage Determination Policy Guidance issued by DOL states the
following with regard to Level I wage rates:

Level 1 (entry) wage rates are assigned to job offers for beginning level employees who
have only a basic understanding of the occupation. These employees perform routine
tasks that require limited, if any, exercise of judgment. The tasks provide experience and
familiarization with the employer's methods, practices, and programs. The employees
may perform higher level work for training and developmental purposes. These
employees work under close supervision and receive specific instructions on required
tasks and results expected. Their work is closely monitored and reviewed for accuracy.
Statements that the job offer is for a research fellow, a worker in training, or an internship
are indicators that a Level I wage should be considered [emphasis in original].

U.S. Dep't of Labor, Emp't & Training Admin., Prevailing Wage Determination Policy Guidance,
Nonagric. Immigration Programs (rev. Nov. 2009), available at http://www.foreignlaborcert.doleta.
gov/pdf/NPWHC_Guidance_Revised_11_2009.pdf (last visited Feb. 19, 2014).

The pertinent guidance from DOL, at page 7 of its Prevatlmg Wage Determination Policy Guidance
describes the next higher wage-level as follows:

Level II (qualified) wage rates are assigned to job offers for qualified employees
who have attained, either through education or experience, a good understanding of
the occupation. They perform moderately complex tasks that require limited
judgment. An indicator that the job request warrants a wage determination at Level
IT would be a requirement for years of education and/or experience that are generally
required as described in the O*NET Job Zones.

Id.

The above descriptive summary indicates that even this higher-than-designated wage level is
appropriate for only "moderately complex tasks that require limited judgment." The fact that this
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higher-than-here-assigned, Level II wage-rate itself indicates performance of only "moderately
complex tasks that require limited judgment,” is very telling with regard to the relatively low level
of complexity imputed to the proffered position by virtue of the petitioner’s Level 1 wage-rate
designation.

Further, the AAO notes the relatively low level of complexity that even this Level II wage-level
reflects when compared with the two still-higher LCA wage levels, neither of which was designated
on the LCA submitted to support this petition.

The aforementioned Prevailing Wage Determination Policy Guidance describes the Level III wage
designation as follows:

Level III (experienced) wage rates are assigned to job offers for experienced
employees who have a sound understanding of the occupation and have attained,
either through education or experience, special skills or knowledge. They perform
tasks that require exercising judgment and may coordinate the activities of other
staff. They may have supervisory authority over those staff. A requirement for years
of experience or educational degrees that are at the higher ranges indicated in the
O*NET Job Zones would be indicators that a Level III wage should be considered.

Frequently, key words in the job title can be used as indicators that an employer's job
offer is for an experienced worker. . . .

Id.

The Prevailing Wage Determination Policy Guidance describes the Level IV wage designation as
follows:

Level IV (fully competent) wage rates are assigned to job offers for competent
employees who have sufficient experience in the occupation to plan and conduct
work requiring judgment and the independent evaluation, selection, modification, and
application of standard procedures and techniques. Such employees use advanced
skills and diversified knowledge to solve unusual and complex problems. These
employees receive only technical guidance and their work is reviewed only for
application of sound judgment and effectiveness in meeting the establishment's
procedures and expectations. They generally have management and/or supervisory
responsibilities.

Id.

Here the AAO again incorporates its earlier discussion and analysis regarding the implications of the
petitioner's submission of an LCA certified for the lowest assignable wage-level. As already noted,
by virtue of this submission, the petitioner effectively attested to DOL that the proffered position is
a low-level, entry position relative to others within the same occupation, and that, as clear by
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comparison with DOL's instructive comments about the next higher level (Level II), the proffered
position did not even involve "moderately complex tasks that require limited judgment” (the level of
complexity noted for the next higher wage-level, Level II).

For all of these reasons, the evidence in the record of proceeding fails to establish that the proposed
duties meet the specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(111)(A)(4).

Nor does the caselaw cited by counsel on appeal establish any error in the director's decision
denying the petition or otherwise establish the proffered position as a specialty occupation.

The AAO will first address counsel’s citation of Tapis Int'l v. INS, 94 F. Supp. 2d 172 (D. Mass.
2000). In that case, the U.S. district court found that while the former Immigration and
Naturalization Service (INS) was reasonable in requiring a bachelor's degree in a specific field, it
abused its discretion by ignoring the portion of the regulations that allows for the equivalent of a
specialized baccalaureate degree. According to the U.S. district court, INS's interpretation was not
reasonable because then H-1B visas would only be available in fields where a specific degree was
offered, ignoring the statutory definition allowing for "various combinations of academic and
experience based training." Tapis Int'l v. INS, 94 F. Supp. 2d at 176. The court elaborated that "[i]n
fields where no specifically tailored baccalaureate program exists, the only possible way to achieve
something equivalent is by studying a related field (or fields) and then obtaining specialized
experience." Id. at 177.

The AAO agrees with the district court judge in Tapis Int'l v. INS, that in satisfying the specialty
occupation requirements, both the Act and the regulations require a bachelor's degree in a specific
specialty or its equivalent, and that this language indicates that the degree does not have to be a
degree in a single specific specialty. In general, provided the specialties are closely related, e.g.,
chemistry and biochemistry, a minimum of a bachelor's or higher degree in more than one specialty
is recognized as satisfying the "degree in the specific specialty (or its equivalent)" requirement of
section 214(i)(1)(B) of the Act. In such a case, the required "body of highly specialized knowledge"
would essentially be the same. Since there must be a close correlation between the required "body
of highly specialized knowledge" and the position, however, a minimum entry requirement of a
degree in two disparate fields, such as philosophy and engineering, would not meet the statutory
requirement that the degree be "in rhe specific specialty (or its equivalent),” unless the petitioner
establishes how each field is directly related to the duties and responsibilities of the particular
position such that the required body of highly specialized knowledge is essentially an amalgamation
of these different specialties. Section 214(1)(1)(B) (emphasis added).

Moreover, the AAO also agrees that, if the requirements to perform the duties and job
responsibilities of a proffered position are a combination of a general bachelor's degree and
experience such that the standards at both section 214(i)(1)(A) and (B) of the Act have been
satisfied, then the proffered position may qualify as a specialty occupation. The AAO does not find,
however, that the U.S. district court is stating that any position can qualify as a specialty occupation
based solely on the claimed requirements of a petitioner.
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Instead, USCIS must examine the actual employment requirements, and, on the basis of that
examination, determine whether the position qualifies as a specialty occupation. See generally
Defensor v. Meissner, 201 F. 3d at 384. In this pursuit, the critical element 1s not the title of the
position, or the fact that an employer has routinely insisted on certain educational standards, but
whether performance of the position actually requires the theoretical and practical application of a
body of highly specialized knowledge and the attainment of a baccalaureate or higher degree in a
specific specialty as the minimum for entry into the occupation as required by the Act.

In addition, the district court judge does not state in Tapis Int'l v. INS that, simply because there is
no specialty degree requirement for entry into a particular position in a given occupational category,
USCIS must recognize such a position as a specialty occupation if the beneficiary has the equivalent
of a bachelor's degree in that field. In other words, the AAO does not find that Tapis Int'l v. INS
stands for either (1) that a specialty occupation is determined by the qualifications of the beneficiary
being petitioned to perform it; or (2) that a position may qualify as a specialty occupation even when
there is no specialty degree requirement, or its equivalent, for entry into a particular position in a
given occupational category.

First, USCIS cannot determine if a particular job is a specialty occupation based on the
qualifications of the beneficiary. A beneficiary's credentials to perform a particular job are relevant
only when the job is first found to qualify as a specialty occupation. USCIS is required instead to
follow long-standing legal standards and determine first, whether the proffered position qualifies as
a specialty occupation, and second, whether an alien beneficiary was qualified for the position at the
time the nonimmigrant visa petition was filed. Cf. Matter of Michael Hertz Assoc., 19 1&N Dec. at
560 ("The facts of a beneficiary's background only come at issue after it is found that the position in
which the petitioner intends to employ him falls within [a specialty occupation].").

Second, in promulgating the H-1B regulations, the former INS made clear that the definition of the
term "specialty occupation” could not be expanded "to include those occupations which did not
require a bachelor's degree in the specific specialty.” 56 Fed. Reg. 61111, 61112 (Dec. 2, 1991).
More specifically, in responding to comments that "the definition of specialty occupation was too
severe and would exclude certain occupations from classification as specialty occupations,” the
former INS stated that "[t]he definition of specialty occupation contained in the statute contains this
requirement [for a bachelor's degree in the specific specialty or its equivalent]” and, therefore, "may
not be amended in the final rule." /d.

In any event, counsel has furnished no evidence to establish that the facts of the instant petition are
analogous to those in Tapis Int'l v. INS. The AAO also notes that, in contrast to the broad
precedential authority of the case law of a United States circuit court, the AAO is not bound to
follow the published decision of a United States district court in matters arising even within the
same district. See Matter of K-S-, 20 1&N Dec. 715 (BIA 1993). Although the reasoning
underlying a district judge's decision will be given due consideration when it is properly before the
AAQO, the analysis does not have to be followed as a matter of law. Id. at 719.
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Nor is the AAO persuaded by counsel’s citation to Residential Fin. Corp. v. U.S. Citizenship &
Immigration Services, 839 F. Supp. 2d 985 (S.D. Ohio 2012), for the general proposition that "[t]he
knowledge and not the title of the degree is what is important. Diplomas rarely come bearing
occupation-specific majors. What is required is an occupation that requires highly specialized
knowledge and a prospective employee who has attained the credentialing indicating possession of
that knowledge."

The AAO agrees with the aforementioned proposition that “[t]he knowledge and not the title of the
degree is what is important.” In general, provided the specialties are closely related, e.g., chemistry
and biochemistry, a minimum of a bachelor's or higher degree in more than one specialty is
recognized as satisfying the "degree in the specific specialty (or its equivalent)" requirement of
section 214(i)(1)(B) of the Act. In such a case, the required "body of highly specialized knowledge"
would essentially be the same. Since there must be a close correlation between the required "body
of highly specialized knowledge" and the position, however, a minimum entry requirement of a
degree in two disparate fields, such as philosophy and engineering, would not meet the statutory
requirement that the degree be "in the specific specialty (or its equivalent)," unless the petitioner
establishes how each field is directly related to the duties and responsibilities of the particular
position such that the required body of highly specialized knowledge is essentially an amalgamation
of these different specialties. Section 214(i)(1)(B) of the Act (emphasis added). For the
aforementioned reasons, however, the petitioner has failed to meet its burden and establish that the
particular position offered in this matter requires a bachelor's or higher degree in a specific specialty,
or its equivalent, directly related to its duties in order to perform those duties. See also Health
Carousel, LLC v. U.S. Citizenship & Immigration Services, _____ F. Supp.2d ___ (S.D. Ohio 2014)
(agreeing with AAQ’s analysis of Residential Fin. Corp. v. U.S. Citizenship & Immigration
Services).

In any event, counsel has furnished no evidence to establish that the facts of the instant petition are
analogous to those in Residential Fin. Corp. v. U.S. Citizenship & Immigration Services.” Again, the
AAOQO also notes that, in contrast to the broad precedential authority of the case law of a United
States circuit court, the AAO is not bound to follow the published decision of a United States district
court in matters arising even within the same district. See Matter of K-S-, 20 1&N Dec. at 715.
Although the reasoning underlying a district judge's decision will be given due consideration when it
is properly before the AAO, the analysis does not have to be followed as a matter of law. Id. at 719.

With regard to Unico American Corp. v. Watson, the AAO notes that this was an unpublished
decision and, given that published decisions of the district courts are not binding on the AAO
outside of that particular proceeding, an unpublished decision of a district court has even less

"It is noted that the district judge’s decision in that case appears to have been based largely on the many
factual errors made by the service center in its decision denying the petition. The AAO further notes that the
service center director’s decision was not appealed to the AAO. Based on the district court's findings and
description of the record, if that matter had first been appealed through the available administrative process,
the AAO may very well have remanded the matter to the service center for a new decision for many of the
same reasons articulated by the district court if these errors could not have been remedied by the AAO in its
de novo review of the matter.
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persuasive value. In any event, the AAO is not running counter to the proposition for which counsel
cites this decision, for the AAO bases its decision upon the totality of the evidence in the record of
proceeding bearing upon the specialty-occupation issue, and without sole or excessive reliance upon
the relevant information contained in the Handbook.

Finally, while counsel's assertions with regard to the beneficiary's qualifications to perform the
duties of the proffered position are duly noted, the qualifications of the beneficiary to perform those
duties are not at issue here. Again, the director denied the petition on the basis of her determination
that the evidence of record did not establish that the proffered position is a proffered position. She
did not question the qualifications of the beneficiary to perform those duties. USCIS is required to
follow long-standing legal standards and determine first, whether the proffered position qualifies as a
specialty occupation, and second, whether an alien beneficiary was qualified for the position at the
time the nonimmigrant visa petition was filed. Cf. Matter of Michael Hertz Assoc., 19 1&N Dec.
558, 560 (Comm' 1988) ("The facts of a beneficiary's background only come at issue after it is
found that the position in which the petitioner intends to employ him falls within [a specialty
occupation].").

For all of these reasons, the petitioner has failed to establish that it has satisfied any of the criteria at
8 C.F.R. § 214.2(h)(4)(ii1)(A) and, therefore, it cannot be found that the proffered position qualifies
as a specialty occupation. The appeal will be dismissed and the petition denied for this reason.®

V. CONCLUSION
In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128
(BIA 2013). Here, that burden has not been met.

ORDER: The appeal is dismissed.

¥ Because the evidence of record does not establish that the proffered position is a specialty occupation, the
petition may not be approved. As such, the AAO will not address any additional issues it has identified on
appeal.



