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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition. The
matter is now before the Administrative Appeals Office on appeal.  The appeal will be dismissed.

I. PROCEDURAL BACKGROUND

On the Form I-129 visa petition, the petitioner describes itself as a 28-employee "Information
Technology" company established in In order to employ the beneficiary in what it designates
as a full-time "Software Engineer" position at a salary of $75,000 per year,' the petitioner seeks to
classify him as a nonimmigrant worker in a specialty occupation pursuant to section
101(2)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8U.S.C.

§ 1101(2)(15)(H)(D)(b).

The director denied the petition, finding that the evidence of record did not establish that the
beneficiary is qualified to perform services in a specialty occupation. On appeal, the petitioner
asserts that the director's basis for denial of the petition was erroneous.

The record of proceeding before us contains the following: (1) the Form I-129 and supporting
documentation; (2) the director's RFE; (3) the petitioner's response to the RFE; (4) the director's
letter denying the petition; and (5) the Form [-290B and supporting documentation. We reviewed
the record in its entirety before issuing our decision.

For the reasons that will be discussed below, we find that the petitioner has not established
eligibility for the benefit sought. Accordingly, the Director's decision will not be disturbed. The
appeal will be dismissed.

II. SPECIALTY OCCUPATION

The director denied the petition, finding that the evidence of the record did not establish that the
beneficiary is qualified to perform services in a specialty occupation. However, a beneficiary's
credentials to perform a particular job are relevant only when the job is found to qualify as a
specialty occupation. U.S. Citizenship and Immigration Services (USCIS) is required to follow
long-standing legal standards and determine first, whether the proffered position qualifies as a
specialty occupation, and second, whether an alien beneficiary was qualified for the position at the
time the nonimmigrant visa petition was filed. Cf. Matter of Michael Hertz Assoc., 19 1&N Dec.
558, 560 (Comm'r 1988) ("The facts of a beneficiary's background only come at issue after it is
found that the position in which the petitioner intends to employ him falls within [a specialty
occupation]."). Therefore, the preliminary issue is whether the evidence of the record of proceeding
has demonstrated by a preponderance of the evidence that the petitioner will employ the beneficiary

' The Labor Condition Application (LCA) submitted by the petitioner in support of the petition was certified
for use with a job prospect within the "Computer Programmers" occupational classification, SOC
(O*NET/OES) Code 15-1131, and a Level I (entry-level) prevailing wage rate, the lowest of the four
assignable wage-levels.

? We conduct appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004).
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in a specialty occupation position.” In the instant case, the record of proceeding does not establish
that the proffered position qualifies as a specialty occupation.

A. Legal Framework

To meet the petitioner's burden of proof in establishing the proffered position as a specialty
occupation, the evidence of record must establish that the employment the petitioner is offering to
the beneficiary meets the following statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation" as an
occupation that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following:

Specialty occupation means an occupation which [(1)] requires theoretical and
practical application of a body of highly specialized knowledge in fields of human
endeavor including, but not limited to, architecture, engineering, mathematics,
physical sciences, social sciences, medicine and health, education, business
specialties, accounting, law, theology, and the arts, and which [(2)] requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as
a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position
must meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

? The "preponderance of the evidence" standard requires that the evidence demonstrate that the applicant's
claim is "probably true," where the determination of "truth" is made based on the factual circumstances of
each individual case. Matter of Chawathe, 25 1&N Dec. 369, 376 (AAO 2010) (citing Matter of E-M-,
20 I&N Dec. 77, 79-80 (Comm'r 1989)).
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(4) The nature of the specific duties [is] so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute
as a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction
of language which takes into account the design of the statute as a whole is preferred); see also
COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989);
Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8§ C.F.R.
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this
section as stating the necessary and sufficient conditions for meeting the definition of specialty
occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner,
201 F.3d 387. To avoid this result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as
providing supplemental criteria that must be met in accordance with, and not as alternatives to, the
statutory and regulatory definitions of specialty occupation.

As such and consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R.
§ 214.2(h)(4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently interprets the
term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or
higher degree, but one in a specific specialty that is directly related to the proffered position. See
Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement
in a specific specialty" as "one that relates directly to the duties and responsibilities of a particular
position™). Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens
who are to be employed as engineers, computer scientists, certified public accountants, college
professors, and other such occupations. These professions, for which petitioners have regularly
been able to establish a minimum entry requirement in the United States of a baccalaureate or
higher degree in a specific specialty or its equivalent directly related to the duties and
responsibilities of the particular position, fairly represent the types of specialty occupations that
Congress contemplated when it created the H-1B visa category.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply
rely on a position's title. The specific duties of the proffered position, combined with the nature of
the petitioning entity's business operations, are factors to be considered. USCIS must examine the
ultimate employment of the alien, and determine whether the position qualifies as a specialty
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title
of the position nor an employer's self-imposed standards, but whether the position actually requires
the theoretical and practical application of a body of highly specialized knowledge, and the
attainment of a baccalaureate or higher degree in the specific specialty as the minimum for entry
into the occupation, as required by the Act.
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B. Analysis

To make our determination as to whether the proffered position qualifies as a specialty occupation,
we will turn to the supplemental, additional criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A).

As a preliminary matter, we find that the evidence of record does not present the proffered position
and its constituent duties in sufficient detail to establish either the substantive nature of the work
that the beneficiary would perform in the proffered position or any particular educational or
education-equivalent level of any body of highly specialized knowledge in any specific specialty
that the beneficiary would have to apply to perform the position.

When determining whether a position is a specialty occupation, we must look at the nature of the
business offering the employment and the description of the specific duties of the position as it
relates to the particular employer. To ascertain the intent of a petitioner, USCIS looks to the Form
[-129 and the documents filed in support of the petition. It is only in this manner that the agency
can determine the exact position proffered, the location of employment, the proffered wage, et
cetera. Pursuant to 8 C.F.R. § 214.2(h)(9)(i), the Director has the responsibility to consider all of
the evidence submitted by a petitioner and such other evidence that he or she may independently
require to assist his or her adjudication. Further, the regulation at 8 C.F.R. § 214.2(h)(4)(iv)
provides that "[ajn H-1B petition involving a specialty occupation shall be accompanied by
[d]ocumentation ... or any other required evidence sufficient to establish . . . that the services the
beneficiary is to perform are in a specialty occupation.”

Thus, a crucial aspect of this matter is whether the petitioner has adequately described the duties of
the proffered position, such that USCIS may discern the nature of the position and whether the
position requires the theoretical and practical application of a body of highly specialized knowledge
attained through at least a baccalaureate degree in a specific discipline, or its equivalent. We find
that the petitioner has not done so.

On the Form 1-129, the petitioner stated that the beneficiary would work off-site at

n California. The petitioner submitted an LCA certified both for its own location in
California as well as for the end-client business location in

California. However, the itinerary the petitioner submitted did not state the percentage of time the

beneficiary would spend at each location.

An unsigned and undated statement in the record of proceeding states that the petitioner has been
"retained by ' to deliver "software products.” In the document, the drafter also
states that the proffered position "requires a baccalaureate or higher degree or its equivalent as the
minimum qualification for entry into the position."”

The record also contains a document entitled "Detailed Job Description of [the petitioner's]
Software Engineer." According to this description, the beneficiary would be responsible for
"developing high end software application[s]." It further states that the "software applications will
be delivered as turnkey solutions by [the petitioner] to its fortune 500 clients." The remainder of the
document describes the qualifications necessary to perform such duties. Thus, as so generally
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described, the descriptions do not illuminate the substantive application of knowledge involved and
give very little insight to actual tasks that the beneficiary would perform on a day-to-day basis.
Further, we find that the petitioner has not supplemented the job and duty descriptions with
documentary evidence establishing the substantive nature of the work that the beneficiary would
perform, whatever practical and theoretical applications of highly specialized knowledge in a specific
specialty would be required to perform such substantive work, and whatever correlation may exist
between such work and associated performance-required knowledge and attainment of a particular
level of education, or educational equivalency, in a specific specialty.

Without a meaningful job description, the record lacks evidence sufficiently concrete and
informative to demonstrate that the proffered position requires a specialty occupation's level of
knowledge in a specific specialty. The tasks as described do not communicate (1) the actual work
that the beneficiary would perform, (2) the complexity, uniqueness and/or specialization of the
tasks, and/or (3) the correlation between that work and a need for a particular level education of
highly specialized knowledge in a specific specialty.

In the instant case, the petitioner has not described the proffered position with sufficient detail to
determine that the minimum requirements are a bachelor's degree in a specialized field of study. It
is incumbent on the petitioner to provide sufficient evidence to establish that the particular position
that it proffers would necessitate services at a level requiring both the theoretical and practical
application of a body of highly specialized knowledge and the attainment of at least a bachelor's
degree in a specific specialty, or its equivalent. When "any person makes an application for a visa
or any other document required for entry, or makes an application for admission, [. . .] the burden of
proof shall be upon such person to establish that he is eligible" for such benefit. Section 291 of the
Act; see also Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm'r 1972).

Furthermore, the petitioner identified as its end-client, and stated on the petition that the
beneficiary would work at the end-client's location. In his October 17, 2013 letter,

Technology Manager at states that the petitioner has been contracted to "build and
maintain custom software systems," and that it will issue work orders to the petitioner on a quarterly
basis. However, Mr. does not provide a meaningful job description or describe specific
duties for which the beneficiary would be responsible.

As recognized in Defensor v. Meissner, it is necessary for the end-client to provide sufficient
information regarding the proposed job duties to be performed at its location(s) in order to properly
ascertain the minimum educational requirements necessary to perform those duties. See Defensor v.
Meissner, 201 F.3d at 387-388. In other words, as the nurses in that case would provide services to
the end-client hospitals and not to the petitioning staffing company, the petitioner-provided job
duties and alleged requirements to perform those duties were irrelevant to a specialty occupation
determination. See id. The court held that the former Immigration and Naturalization Service had
reasonably interpreted the statute and regulations as requiring the petitioner to produce evidence
that a proffered position qualifies as a specialty occupation on the basis of the requirements imposed
by the entities using the beneficiary's services. Id. at 384. Such evidence must be sufficiently
detailed to demonstrate the type and educational level of highly specialized knowledge in a specific
discipline that is necessary to perform that particular work.
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The evidence of the record of proceeding does not outline the specific job duties to be performed by
the beneficiary for the end-client. The record does not establish the substantive nature of the work
to be performed by the beneficiary, which therefore precludes a finding that the proffered position
satisfies any criterion at 8 C.F.R. § 214.2(h)(4)(ii1)(A), because it is the substantive nature of that
work that determines (1) the normal minimum educational requirement for the particular position,
which is the focus of criterion 1; (2) industry positions which are parallel to the proffered position
and thus appropriate for review for a common degree requirement, under the first alternate prong of
criterion 2; (3) the level of complexity or uniqueness of the proffered position, which is the focus of
the second alternate prong of criterion 2; (4) the factual justification for a petitioner normally
requiring a degree or its equivalent, when that is an issue under criterion 3; and (5) the degree of
specialization and complexity of the specific duties, which is the focus of criterion 4.

Moreover, the petitioner states that the proffered position requires the attainment of a baccalaureate
or higher degree or its equivalent without specifying a specialty. Even if established by the
evidence of record, which it is not, the requirement of a bachelor's degree without a specific
specialty is inadequate to establish that a position qualifies as a specialty occupation. A petitioner
must demonstrate that the proffered position requires a precise and specific course of study that
relates directly and closely to the position in question. Since there must be a close correlation
between the required specialized studies and the position, the requirement of a degree with a
generalized title, without further specification, does not establish the position as a specialty
occupation. Cf. Matter of Michael Hertz Associates, 19 1&N Dec. at 558. In addition to
demonstrating that a job requires the theoretical and practical application of a body of specialized
knowledge as required by section 214(i)(1) of the Act, a petitioner must also establish that the
position requires the attainment of a bachelor's or higher degree in a specialized field of study or its
equivalent. As explained above, USCIS interprets the supplemental degree requirement at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) as requiring a degree in a specific specialty that is directly related to the
proposed position. USCIS has consistently stated that, although a general-purpose bachelor's
degree may be a legitimate prerequisite for a particular position, requiring such a degree, without
more, will not justify a finding that a particular position qualifies for classification as a specialty
occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d at 147.

Accordingly, as the record of proceeding does not establish that it has satisfied any of the criteria at
8 C.F.R. § 214.2(h)(4)(iii)(A), it cannot be found that the proffered position qualifies as a specialty
occupation. For this additional reason, the petition cannot be approved.

III. THE BENEFICIARY'S QUALIFICATIONS

The Director found that the beneficiary was not qualified to perform the duties of a specialty
occupation. However, a beneficiary's credentials to perform a particular job are relevant only when
the job is found to be a specialty occupation. As discussed in this decision, the evidence of the
record does not establish that the proffered position requires a baccalaureate or higher degree in a
specific specialty, or its equivalent. However, in order to address the Director's decision, we will
discuss whether the evidence submitted was sufficient to demonstrate that the beneficiary was
qualified to perform the duties of a specialty occupation.
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Section 214(i)(2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as
an H-1B nonimmigrant worker must possess:

(A) full state licensure to practice in the occupation, if such licensure is required to
practice in the occupation,

(B) completion of the degree described in paragraph (1)(B) for the occupation, or

(C) (i) experience in the specialty equivalent to the completion of such degree,
and

(i) recognition of expertise in the specialty through progressively responsible
positions relating to the specialty.

In implementing section 214(i)(2) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(iii)(C) states
that an alien must also meet one of the following criteria in order to qualify to perform services in a
specialty occupation:

) Hold a United States baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;

2) Hold a foreign degree determined to be equivalent to a United States
baccalaureate or higher degree required by the specialty occupation from an
accredited college or university;

3 Hold an unrestricted state license, registration or certification which
authorizes him or her to fully practice the specialty occupation and be
immediately engaged in that specialty in the state of intended employment; or

(4) Have education, specialized training, and/or progressively responsible
experience that are equivalent to completion of a United States baccalaureate
or higher degree in the specialty occupation, and have recognition of
expertise in the specialty through progressively responsible positions directly
related to the specialty.

Therefore, to qualify an alien for classification as an H-1B nonimmigrant worker under the Act, the
petitioner must establish that the beneficiary possesses the requisite license or, if none is required,
that he or she has completed a degree in the specialty that the occupation requires. Alternatively, if
a license is not required and if the beneficiary does not possess the required U.S. degree or its
foreign degree equivalent, the petitioner must show that the beneficiary possesses both
(1) education, specialized training, and/or progressively responsible experience in the specialty
equivalent to the completion of such degree, and (2) recognition of expertise in the specialty
through progressively responsible positions relating to the specialty.
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Here, the petitioner asserts that the beneficiary qualifies for the proffered position based on a
combination of his education and progressively responsible experience.

The regulation at 8 C.F.R. § 214.2(h)(4)(ii1))(C)(4) requires a demonstration that the beneficiary's
education, specialized training, and/or progressively responsible experience is equivalent to the
completion of a United States baccalaureate or higher degree in the specialty occupation, and that
the beneficiary also has recognition of that expertise in the specialty through progressively
responsible positions directly related to the specialty. Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)}(D),
equating a beneficiary's credentials to a United States baccalaureate or higher degree under
8 C.F.R. § 214.2(h)(4)(iii)(C)(4) is determined by at least one of the following:

1) An evaluation from an official who has authority to grant college-level credit
for training and/or experience in the specialty at an accredited college or
university which has a program for granting such credit based on an
individual's training and/or work experience;

2 The results of recognized college-level equivalency examinations or special
credit programs, such as the College Level Examination Program (CLEP), or
Program on Noncollegiate Sponsored Instruction (PONSI);

3 An evaluation of education by a reliable credentials evaluation service which
specializes in evaluating foreign educational credentials;’

(4) Evidence of certification or registration from a nationally-recognized
professional association or society for the specialty that is known to grant
certification or registration to persons in the occupational specialty who have
achieved a certain level of competence in the specialty;

(9) A determination by the Service that the equivalent of the degree required by
the specialty occupation has been acquired through a combination of
education, specialized training, and/or work experience in areas related to the
specialty and that the alien has achieved recognition of expertise in the
specialty occupation as a result of such training and experience.

The petitioner states that it requires "the attainment of a baccalaureate or higher degree or its
equivalent” degree for the proffered position. The record of proceeding contains three evaluations
of the beneficiary's credentials. The evaluation dated March 17, 2014 from Dr. an
evaluator at would not satisfy 8 C.F.R.
§ 214.2(h)(4)(1ii)(D)(1), as the evidence of record does not establish that he possesses the authority
to grant college-level credit for training and/or experience in the specialty at an accredited college
or untversity which has a program for granting such credit based on an individual's training and/or
work experience.

* The petitioner should note that, in accordance with this provision, we will accept a credentials evaluation
service's evaluation of education only, not experience.
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In his evaluation dated August 6, 2014, Dr. , an Associate Professor at
concludes that based upon his combined education and experience, the

beneficiary has attained the equivalent of a "Bachelor's of Science degree in Computer Information

Systems from an accredited institution of higher education in the United States." With regard to the

beneficiary's progressive work experience, Dr. does not discuss the experience letters in
detail and provides no insight into how he determined that the beneficiary's experiences at former
employers were 'progressive." Although Dr. references the beneficiary's previous

employment and concludes that the beneficiary "served in positions of advanced professional
responsibility and sophistication, together with peers, under the supervision of managers, at a level
of employment commensurate with university-level training," the employment letters contained in
the record of proceeding do not support these conclusions. While the employment verification
letters submitted by the petitioner provide the titles held by the beneficiary, they do not provide
information regarding his specific duties. Therefore, it is unclear how Dr. could have
determined that the beneficiary served in positions of advanced professional responsibility. In the
RFE letter, the Director requested specific evidence, such as copies of personnel records,
performance evaluations, pay records, or other documents that reflect promotion or achievement of
progressively responsible positions directly related to the specialty.” The petitioner submitted none
of these documents and Dr. does not explain how he ascertained what the beneficiary's
responsibilities were, and that one duty was more progressive than the other. It appears that Dr.

relied upon information provided by the beneficiary in his resume, rather than objective
evidence.” The evidence of record does not support Dr. conclusion regarding the level of
degree the beneficiary may have attained through his experience. For all of these reasons, the
evaluation submitted by Dr. is not probative evidence in demonstrating that the beneficiary
possesses a foreign equivalent of a U.S. degree.

Dr. evaluation, dated August 6, 2014, also concludes that based upon combined
education and experience, the beneficiary has attained the equivalent of a "Bachelor's of Science
degree in Computer Information Systems from an accredited institution of higher education in the
United States." Similar to Dr. evaluation, the evaluation prepared by Dr.

concludes that the beneficiary's experience was "progressively sophisticated and responsible," but

* Depending on the specificity, detail, and credibility of a letter, USCIS may give the document more or less
persuasive weight in a proceeding. The Board of Immigration Appeals (BIA) has held that testimony should
not be disregarded simply because it is "self-serving." See, e.g., Matter of S-A-, 22 1&N Dec. 1328, 1332
(BIA 2000) (citing cases). The BIA also held, however: "We not only encourage, but require the
introduction of corroborative testimonial and documentary evidence, where available." I/d. If testimonial
evidence lacks specificity, detail, or credibility, there is a greater need for the petitioner to submtil
corroborative evidence. Matter of Y-B-, 21 I&N Dec. 1136 (BIA 1998).

® The evidentiary weight of a resume is insignificant. It represents a claim made by the beneficiary rather
than evidence to support that claim, and the record of proceeding lacks documentary evidence to establish or
corroborate the claims regarding the beneficiary's professional experience made in his resume. Going on
record without supporting documentary evidence is not sufficient for purposes of meeting the burden of
prool in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm'™ 1998) (citing Matter of
Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm'r 1972)).



(b)(6)

NON-PRECEDENT DECISION
Page 11

provides no insight to how he determined that the duties performed and the positions held by the
beneficiary at former employers were progressive. As stated earlier, the employment verification
letters do not provide any details regarding duties the beneficiary performed. Rather, these letters
state the beneficiary's title and his employment dates, but provide no insight to his responsibilities in
the positions he held. Therefore, we find that these letters do not constitute probative evidence.
Accordingly, the evaluations submitted by Dr. and Dr. are not probative evidence
in demonstrating that the beneficiary possesses a foreign equivalent of a U.S. degree.

We may, in our discretion, use advisory opinion statements submitted by the petitioner as expert
testimony. Matter of Caron International, 19 1&N Dec. 791 (Comm'r 1988). However, where an
opinion is not in accord with other information or is in any way questionable, we are not required to
accept or may give less weight to that evidence. Id.

Based on the deficiencies noted, the submitted evaluations are not persuasive. Therefore, the
petitioner did not satisfy 8 C.F.R. § 214.2(h)(4)(iii)(D)(1).

No evidence has been submitted to establish, and the petitioner does not assert, that the beneficiary
satisfies 8 C.F.R. § 214.2(h)(4)(iii)(D)(2), which requires submission of the results of recognized
college-level equivalency examinations or special credit programs, such as the College Level
Examination Program (CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI).

Nor does the beneficiary qualify under 8 C.F.R. § 214.2(h)(4)(iii))(D)(3). In his evaluation, Dr.

concludes that the beneficiary possesses a foreign degree that is equivalent to a "Master of
Science degree in Mechanical Engineering from an accredited institution of higher education in the
United States." However, the petitioner does not explain how the beneficiary, by virtue of holding
the equivalent of a U.S. master's degree in mechanical engineering, is qualified to perform the
duties of a software engineer. Consequently, the petitioner has not satisfied 8 C.F.R.

§ 214.2(h)(@)(iii)(D)(3).

No evidence has been submitted to establish, and the petitioner does not assert, that the beneficiary
satisfies 8 C.F.R. § 214.2(h)(4)(iii)(D)(4), which requires that the beneficiary submit evidence of
certification or registration from a nationally-recognized professional association or society for the
specialty that is known to grant certification or registration to persons in the occupational specialty
who have achieved a certain level of competence in the specialty.

It is always worth noting that, by its very terms, 8 C.F.R. § 214.2(h)(4)(iii))(D)(5) is a matter strictly
for USCIS application and determination, and that, also by the clear terms of the rule, experience
will merit a positive determination only to the extent that the record of proceeding establishes all of
the qualifying elements at 8 C.F.R. § 214.2(h)(4)(iii}(D)(5) — including, but not limited to, a type of
recognition of expertise in the specialty occupation.

The regulation at 8 C.F.R. § 214.2(h)(4)(iii)(D)(5) states the following with regard to USCIS
analyzing a beneficiary's qualifications:

For purposes of determining equivalency to a baccalaureate degree in the specialty,
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three years of specialized training and/or work experience must be demonstrated for
each year of college-level training the alien lacks. . . . It must be clearly
demonstrated that the alien's training and/or work experience included the theoretical
and practical application of specialized knowledge required by the specialty
occupation; that the alien's experience was gained while working with peers,
supervisors, or subordinates who have a degree or its equivalent in the specialty
occupation; and that the alien has recognition of expertise in the specialty evidenced
by at least one type of documentation such as:

(@) Recognition of expertise in the specialty occupation by at least two
recognized authorities in the same specialty occupation;

(if) Membership in a recognized foreign or United States association or society in
the specialty occupation;

(iii)  Published material by or about the alien in professional publications, trade
journals, books, or major newspapers;

(iv)  Licensure or registration to practice the specialty occupation in a foreign
country; or

(v) Achievements which a recognized authority has determined to be significant
contributions to the field of the specialty occupation.

Although the record contains some information regarding the beneficiary's work history, it does not
establish that his work experience included the theoretical and practical application of specialized
knowledge required by the proffered position; that it was gained while working with peers,
supervisors, or subordinates who held a bachelor's degree or its equivalent in the field; and that the
beneficiary achieved recognition of his expertise in the field as evidenced by at least one of the five
types of documentation delineated in 8 C.F.R. § 214.2(h)(4)(ii1)(D)(5)(i)-(v).

Accordingly, the beneficiary does not qualify under any of the criteria set forth at 8 C.F.R.
§ 214.2(h)(4)(111)(D)(5)(i)-(v) and therefore does not qualify to perform the duties of a specialty
occupation. As such, the petitioner did not establish that the beneficiary qualifies to perform the
duties of a specialty occupation.8

7 Recognized authority means a person or organization with expertise in a particular field, special skills or
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority's
opinion must state: (1) the writer's qualifications as an expert; (2) the writer's experience giving such
opinions, citing specific instances where past opinions have been accepted as authoritative and by whom;
(3) how the conclusions were reached; and (4) the basis for the conclusions supported by copies or citations
of any research material used. See 8 C.F.R. § 214.2(h)(4)(ii).

® As stated above, we have determined that the proffered position does not qualify as a specialty occupation.
However, we have discussed the beneficiary's qualifications in order to fully address the Director's decision.
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IV. CONCLUSION AND ORDER

An application or petition that does not comply with the technical requirements of the law may be
denied by us even if the service center does not identify all of the grounds for denial in the initial
decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal.
2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004) (noting that the AAO conducts appellate review on a de novo basis).

Moreover, when we deny a petition on multiple alternative grounds, a plaintiff can succeed on a
challenge only if it shows that we abused our discretion with respect to all of the enumerated
grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1037, affd, 345 F.3d
683; see also BDPCS, Inc. v. Fed. Communications Comm'n, 351 F.3d 1177, 1183 (D.C. Cir. 2003)
("When an agency offers multiple grounds for a decision, we will affirm the agency so long as any
one of the grounds is valid, unless it is demonstrated that the agency would not have acted on that
basis if the alternative grounds were unavailable.").

The petition will be denied and the appeal dismissed for the above stated reasons.” In visa petition
proceedings, it is the petitioner's burden to establish eligibility for the immigration benefit sought.
Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128 (BIA 2013).

Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.

? As the grounds discussed above are dispositive of the petitioner's eligibility for the benefit sought in this
matter, we will not address and will instead reserve our determination on the additional issues and
deficiencies that we observe in the record of proceeding with regard to the approval of the H-1B petition.



