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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition.
The matter is now before the Administrative Appeals Office on appeal. The appeal will be
dismissed.

I.  PROCEDURAL BACKGROUND

On the Petition for a Nonimmigrant Worker (Form I-129), the petitioner describes itself as a
"Preschool & Nursery" with 23 employees established in In order to employ the beneficiary
in what it designates as a full-time "Preschool Teacher” position at an annual wage of $29,760, the
petitioner seeks to classify her as a nonimmigrant worker in a specialty occupation pursuant to
section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.

§ 1101(a)(15)(H)(I)(b).

The Director denied the petition, finding that the evidence of record did not establish that the
proffered position qualifies as a specialty occupation.

The record of proceeding contains: (1) the petitioner's Form 1-129 and supporting documentation;
(2) the service center's request for evidence (RFE); (3) the petitioner's response to the RFE; (4) the
Director's decision; and (5) the Notice of Appeal or Motion (Form I1-290B) and supporting
documentation. We reviewed the record in its entirety before issuing our decision.'

For the reasons that will be discussed below, we agree with the Director that the petitioner has not
established eligibility for the benefit sought. Accordingly, the Director's decision will not be
disturbed. The appeal will be dismissed.

II.  SPECIALTY OCCUPATION

The primary issue is whether the petitioner has provided sufficient evidence to establish that it will
employ the beneficiary in a specialty occupation position.

A. Legal Framework

For an H-1B petition to be granted, the petitioner must provide sufficient evidence to establish that
it will employ the beneficiary in a specialty occupation position. To meet its burden of proof in this
regard, the petitioner must establish that the employment it is offering to the beneficiary meets the
applicable statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an
occupation that requires:

(A) theoretical and practical application of a body of highly specialized
knowledge, and

' We conduct appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004).
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(B)  attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following:

Specialty occupation means an occupation which [(1)] requires theoretical and
practical application of a body of highly specialized knowledge in fields of human
endeavor including, but not limited to, architecture, engineering, mathematics,
physical sciences, social sciences, medicine and health, education, business
specialties, accounting, law, theology, and the arts, and which [(2)] requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent,
as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to gualify as a specialty occupation, a proposed position
must meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties [is] so specialized and compiex that a
baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute
as a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that construction
of language which takes into account the design of the statute as a whole is preferred); see also
COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989);
Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R.
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this
section as stating the necessary and sufficient conditions for meeting the definition of specialty
occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(iii}(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F.3d 387. To avoid this result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as providing
supplemental criteria that must be met in accordance with, and not as alternatives to, the statutory
and regulatory definitions of specialty occupation.
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As such and consonant with section 214(1)(1) of the Act and the regulation at 8 C.F.R.
§ 214.2(h)4)(ii), U.S. Citizenship and Immigration Services (USCIS) consistently interprets the
term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or
higher degree, but one in a specific specialty that is directly related to the proffered position. See
Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007) (describing "a degree requirement
in a specific specialty” as "one that relates directly to the duties and responsibilities of a particular
position™). Applying this standard, USCIS regularly approves H-1B petitions for qualified aliens
who are to be employed as engineers, computer scientists, certified public accountants, college
professors, and other such occupations. These professions, for which petitioners have regularly
been able to establish a minimum entry requirement in the United States of a baccalaureate or
higher degree in a specific specialty or its equivalent directly related to the duties and
responsibilities of the particular position, fairly represent the types of specialty occupations that
Congress contemplated when it created the H-1B visa category.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply
rely on a position's title. The specific duties of the proffered position, combined with the nature of
the petitioning entity's business operations, are factors to be considered. USCIS must examine the
ultimate employment of the alien, and determine whether the position qualifies as a specialty
occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title
of the position nor an employer's self-imposed standards, but whether the position actually requires
the theoretical and practical application of a body of highly specialized knowledge, and the
attainment of a baccalaureate or higher degree in the specific specialty as the minimum for entry
into the occupation, as required by the Act.

B. The Proffered Position

In a letter submitted in support of the petition, the petitioner described the beneficiary's duties as
preschool teacher as follows:

- Plan and implement activities to meet the physical, emotional, intellectual and social
needs of the children in our school.

- Organize and lead educational activities designed to promote physical, mental and social
development such as games, arts and crafts, music, storytelling and filed trips.

- Teach children early literacy, basic science and mathematics concepts by using fun
activities.

- Provide a variety of materials and resources for children to explore, manipulate and use,
both in learning activities (including vocabulary) and in imaginative play.

- Establish and enforce rules for behaviors. Teach children basic hygiene and social
emotional skills.

- Observe children, assess growth, development, and keep records.

The petitioner stated that the position requires "a bachelor's or higher degree in early childhood
education.”
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The Labor Condition Application (LCA) submitted to support the visa petition states that the
proffered position is a "Preschool Teacher," and that it corresponds to Standard Occupational
Classification (SOC) code and title 25-2011, Preschool Teachers, Except Special Education, from
the Occupational Information Network (O*NET).

C. Analysis

A baccalaureate or higher degree in a specific specialty, or its equivalent, is
normally the minimum requirement for entry into the particular position

We will first discuss the proffered position in relation to the criterion at 8 C.F.R.
§ 214.2(h)(4)(iii)(A)(1), which requires that a baccalaureate or higher degree in a specific specialty,
or its equivalent, is normally the minimum requirement for entry into the particular position.

USCIS recognizes the Handbook as an authoritative source on the duties and educational
requirements of the wide variety of occupations that it addresses.” The petitioner asserted in the
LCA that the proffered position falls under the occupational category "Preschool Teachers, Except
Special Education."” We reviewed the section of the Handbook regarding this occupational
category, including the section entitled "How to Become a Preschool Teachers," which states the
following:

Education and training requirements vary based on settings and state regulations.
They range from a high school diploma and certification to a college degree.

Education

In childcare centers, preschool teachers generally are required to have a least a high
school diploma and a certification in €arly childhood education. However, employers
may prefer to hire workers with at least some postsecondary education in early
childhood education.

Preschool teachers in Head Start programs are required to have at least an associate's
degree. However, at least 50 percent of ail preschool teachers in Head Start programs
nationwide must have a bachelor's degree in early childhood education or a related
field. Those with a degree in a related field must have experience teaching
preschool-age children.

2 All of our references are to the 2014-2015 edition of the Handbook, which may be accessed at the Internet
site http://www.bls.gov/OCO/. The current excerpts of the Handbook regarding the duties and requirements
of the referenced occupational category are hereby incorporated into the record of proceeding.

> The occupational category designated by a petitioner is considered as an aspect in establishing the general
tasks and responsibilities of a proffered position, and USCIS regularly reviews the Handbook on the duties
and educational requirements of the wide varicty of occupations that it addresses. However, to satisfy the first
criterion, the burden of proof remains on the petitioner to submit sufficient evidence to support a finding that its
particular position would normally have a minimum, specialty degree requirement or its equivalent for entry.
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In public schools, preschool teachers are generally required to have at least a
bachelor's degree in early childhood education or a related field. Bachelor's degree
programs teach students about children's development, strategies to teach young
children, and how to observe and document children's progress.

Licenses, Certifications, and Registrations

Many states require childcare centers, including those in private homes, to be
licensed. To qualify for licensure, staff must pass a background check, have a
complete record of immunizations, and meet a minimum training requirement. Some
states require staff to have certifications in CPR and first aid.

Some states and employers require childcare workers to have a nationally recognized
certification. Most often, states require the Child Development Associate (CDA)
certification offered by the Council for Professional Recognition. Obtaining the
CDA certification requires coursework, experience in the field, a written exam, and
observation of the candidate working with children.

Some states recognize the Child Care Professional (CCP) designation offered by the
National Early Childhood Program Accreditation. Candidates for the CCP must be
18 years old, have a high school diploma, experience in the field, take courses in
early childhood education, and pass an exam.

In public schools, preschool teachers must be licensed to teach early childhood
education, which covers preschool through third grade. Requirements vary by state,
but they generally require a bachelor's degree and passing an exam to demonstrate
competency. Most states require teachers to complete continuing education credits to
‘maintain their license.

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2014-15 ed.,
Preschool Teachers, http://www .bls.gov/ooh/education-training-and-library/preschool-
teachers.htm#tab-4 (last visited Aug. 7, 2015).

The Handbook does not support the assertion that a bachelor's degree in a specific specialty, or its
equivalent, is normally the minimum requirement for entry into the particular position, either. Instead,
it indicates that in private childcare centers like the petitioner, "preschool teachers generally are
required to have a least a high school diploma and a certification in early childhood education." Id.
Moreover, while the Handbook states that "employers may prefer to hire workers with at least some
postsecondary education in early childhood education," a preference is not a requirement, and
"some" postsecondary education in early childhood education is not equivalent to a bachelor's
degree in early childhood education.

We note the Handbook's statement that "[p]reschool teachers in Head Start programs are required to
have at least an associate's degree" and "at least 50 percent of all preschool teachers in Head Start
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programs nationwide must have a bachelor's degree in early childhood education or a related field."
However, there is insufficient evidence in the record to establish that the petitioner's preschool
program is a Head Start program, and that the proffered position is among the 50% of preschool
teacher positions nationwide requiring a bachelor's degree.

On appeal, the petitioner claims that New York State and both require
"baccalaureate degrees"; however, the mere requirement of a degree, without further specification,
does not establish the position as a specialty occupation. Cf. Matter of Michael Hertz Associates,
19 I&N Dec. 558 (Comm'r 1988) ("The mere requirement of a college degree for the sake of
general education, or to obtain what an employer perceives to be a higher caliber employee, also
does not establish eligibility."). Thus, while a general-purpose bachelor's degree may be a
legitimate prerequisite for a particular position, requiring such a degree, without more, will not
justify a finding that a particular position qualifies for classification as a specialty occupation. See
Royal Siam Corp. v. Cherioff, 484 F.3d at 147 (1st Cir. 2007).

The petitioner further contends that it is a "Universal Pre-K program" and that the program
"requirefs] a bachelor's degree." Again, the mere requirement of a degree, without further
specification, does not establish the position as a specialty occupation. Cf. Matter of Michael Hertz
Associates, 19 I&N Dec. 558 (Comm'r 1988). We reviewed the required teacher qualifications for
preschool teachers in universal prekindergarten programs in the regulations of the New York State
Commissioner of Education at Subpart 151-1.3 — Universal Prekindergarten, which was submitted
by the petitioner. The requirements for prekindergarten teachers providing instruction in such
programs are outlined below:

(e) Staff qualifications.
(1) Prekindergarten teachers providing instruction through this Part shall possess:

(i) a teaching license or certificate valid for service in the early childhood grades
pursuant to Part 80 of this Title; or

(i) a teaching license or certificate for students with disabilities valid for service in
early childhood grades pursuant to Part 80 of this Title; or

(iii) for eligible agencies collaborating with the district to provide prekindergarten
services, a bachelor's degree in early childhood education or a related field, or a
teaching license or certificate valid for services in the childhood grades pursuant to
Part 80 of this Title, and a written plan to obtain a certification valid for service in the
early childhood grades within five years.

(iv) Eligible agencies collaborating with the district to provide prekindergarten
services and licensed by an agency other than the State Education Department may
employ staff who meet the standards of the licensing or registering agency, until the
beginning of the 2008-2009 school year, at which time all prekindergarten teachers
shall meet the qualifications set forth in subdivisions (i)-(iii) of this section.
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The regulations do not indicate that at least a bachelor’s degree in a specific specialty (or its
equivalent) 1s required for teacher positions at universal prekindergarten programs. The regulations
state that a teaching license or certificate valid for service in the early childhood grades is sufficient
to qualify a teacher to teach in a universal prekindergarten program. We also reviewed the print-out
from the Department of Education regarding teacher certification submitted by the
petitioner. However, that print-out does not establish that a degree in a specific specialty is required
to obtain a teaching license or certificate valid to teach children in the early childhood grades.

The petitioner has not submitted evidence from another objective, authoritative source under this
criterion. The duties and requirements of the position as described in the record of proceeding are
insufficient to establish that this particular position proffered by the petitioner is one for which a
baccalaureate or higher degree in a specific specialty, or its equivalent, is normally the minimum
requirement for entry. Thus, the petitioner has not satisfied the criterion at 8 C.F.R.

§ 214.2(h)(@)(iii)(A)(D).

The requirement of a baccalaureate or higher degree in a specific specialty,
or its equivalent, is common to the industry in parallel
positions among similar organizations

Next, we will review the record regarding the first of the two alternative prongs of 8 C.F.R.
§ 214.2(h}(4)(iii)(A)(2). This prong alternatively calls for a petitioner to establish that a
requirement of a bachelor's or higher degree in a specific specialty, or its equivalent, is common for
positions that are identifiable as being (1) in the petitioner's industry, (2) parallel to the proffered
position, and also (3) located in organizations that are similar to the petitioner.

In determining whether there is such a common degree requirement, factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry's professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.
Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

As previously discussed, the petitioner has not established that its proffered position is one for
which the Handbook (or other independent, authoritative source) reports a standard industry-wide
requirement for at least a bachelor's degree in a specific specialty, or its equivalent. Thus, we
incorporate by reference the previous discussion on the matter. Also, there are no submissions from
the industry's professional association indicating that it has made a degree a minimum entry
requirement. In addition, the petitioner has not submitted letters, affidavits or other materials
establishing the industry requirements in organizations similar to the petitioners for parallel
positions.

The evidence of record does not establish that a requirement of a bachelor's or higher degree in a
specific specialty, or its equivalent, is common to the petitioner's industry in positions that are (1) in
the petitioner's industry, (2) paralle! to the proffered position, and also (3) located in organizations




(b)(6)

NON-PRECEDENT DECISION
Page 9

that are similar to the petitioner. For the reasons discussed above, the petitioner has not satisfied the
first alternative prong of 8 C.F.R. § 214.2(h)}(4)(iii))(A)2).

The particular position is so complex or unique that it can be performed only by
an individual with a baccalaureate or higher degree in a
specific specialty, or its equivalent

We will next consider the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii))(A)(2), which is
satisfied if the petitioner shows that its particular position is so complex or unique that it can be
performed only by an individual with at least a bachelor's degree in a specific specialty, or its
equivalent.

In support of its assertion that the proffered position qualifies as a specialty occupation, the
petitioner described the proffered position and its preschool. Upon review, we find that the
petitioner has not sufficiently developed relative complexity or uniqueness as an aspect of the
proffered position. For instance, the evidence of record does not contain information relevant to a
detailed course of study leading to a specialty degree and did not establish how such a curriculum is
necessary to perform the duties it may believe are so complex and unique. While a few related
courses may be beneficial in performing certain duties of the position, the evidence of record does
not demonstrate how an established curriculum of such courses leading to a baccalaureate or higher
degree in a specific specialty, or its equivalent, is required to perform the duties of the proffered
position. The description of the duties does not specifically identify any tasks that are so complex
or unique that only a specifically degreed individual could perform them. The record does not
establish which of the duties, if any, of the proffered position would be so complex or unique as to
be distinguishable from those of similar but non-degreed or non-specialty degreed employment.

The evidence of record does not establish that this position is significantly different from other
positions in the occupational category such that it refutes the Handbook's information that a
bachelor's degree in a specific specialty, or its equivalent, is not required for the proffered position.

The petitioner claims that the beneficiary is well qualified for the position, and references her
qualifications. However, the test to establish a position as a specialty occupation is not the
education or experience of a proposed beneficiary, but whether the position itself requires at least a
bachelor's degree in a specific specialty, or its equivalent. The petitioner has not satisfied the
second alternative prong of 8 C.F.R. § 214.2(h}(4)(iii))(A)(2).

The employer normally requires a baccalaureate or higher degree in a
specific specialty, or its equivalent, for the position

The third criterion of 8 C.F.R. § 214.2(h)(4)(i1ii)(A) entails an employer demonstrating that it
normally requires a bachelor's degree in a specific specialty, or its equivalent, for the position. To
this end, we review the petitioner's past recruiting and hiring practices, as well as information
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regarding employees who previously held the position, and any other documentation submitted by a
petitioner in support of this criterion of the regulations.”

The petitioner stated in a letter dated July 30, 2014 that its "teaching staff members" have degrees in
early childhood education, music performance, education, and sociology.” The record, however,
does not contain evidence of the job duties and day-to-day responsibilities of those teachers.
Accordingly, aside from the claimed teaching roles, it is unclear whether the duties and
responsibilities of these individuals are the same or related to the proffered position.

Moreover, we note that the degrees listed by the petitioner are early childhood education, music
performance, education, and sociology. We reiterate that the degree requirement set by the
statutory and regulatory framework of the H-1B program is not just a bachelor's or higher degree,
- but such a degree in a specific specialty that is directly related to the specialty occupation claimed in
the petition. Based upon the list, it appears that a range of disparate fields are acceptable.

While a petitioner may believe or otherwise assert that a proffered position requires a degree in a
specific specialty, that opinion alone without corroborating evidence cannot establish the position as
a specialty occupation. Were USCIS limited solely to reviewing a petitioner's claimed self-imposed
requirements, then any individual with a bachelor's degree could be brought to the United States to
perform any occupation as long as the employer artificially created a token degree requirement,
whereby all individuals employed in a particular position possessed a baccalaureate or higher
degree in the specific specialty, or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In
other words, if a petitioner's degree requirement is only symbolic and the proffered position does

* To satisfy this criterion, the record must establish that the specific performance requirements of the position
generated the recruiting and hiring history. A petitioner's perfunctory declaration of a particular educational
requirement will not mask the fact that the position is not a specialty occupation. USCIS must examine the
actual employment requirements and, on the basis of thal examination, determine whether the position
qualifies as a specialty occupation. See generally Defensor v. Meissner, 201 F.3d 384. In this pursuit, the
critical element is not the title of the position, or the fact that an employer has routinely insisted on certain
educational standards, but whether performance of the position actually requires the theoretical and practical
application of a body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree
in the specific specialty, or its equivalent, as the minimum for entry into the occupation as required by
section 214(1)(1) of the Act. According to the Court in Defensor, "To interpret the regulations any other way
would lead to an absurd result." /d. at 388. If USCIS were constrained to recognize a specialty occupation
merely because the petitioner has an established practice of demanding certain educational requirements for
the proffered position — and without consideration of how a beneficiary is to be specifically employed — then
any alien with a bachelor's degree in a specific specialty could be brought into the United States to perform
non-specialty occupations, so long as the employer required all such employees to have baccalaurcate or
higher degrees. See id.

* The record contains copies of the following with respect to the petitioner’s other teachers: (1)

diploma awarding her a Bachelor of Arts by @) diploma awarding
her a Bachelor of Arts by of The (3) )
school teacher certificate awarded by the State of New York ; and (4)

diploma awarding her a Master of Arts by the School of Education, Department of Music and Performing
Arts Professions, University.
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not in fact require such a specialty degree, or its equivalent, to perform its duties, the occupation
would not meet the statutory or regulatory definition of a specialty occupation. See section
214(i)(1) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defining the term "specialty occupation").

Upon review of the record, the petitioner has not provided sufficient evidence to establish that it
normally requires at least a bachelor's degree in a specific specialty, or its equivalent, for the
proffered position. Thus, the petitioner has not satisfied the third criterion of 8 C.F.R.
§ 214.2(h)(4)(iii)(A).

The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree in a specific specialty, or its equivalent

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish that the nature
of the specific duties is so specialized and complex that the knowledge required to perform them is
usually associated with the attainment of a baccalaureate or higher degree in a specific specialty, or
its equivalent.

The petitioner claims that the nature of the specific duties of the position in the context of its
business operations is so specialized and complex that the knowledge required to perform them is
usually associated with the attainment of a baccalaureate or higher degree in a specific specialty, or
its equivalent. We reviewed the petitioner's statements regarding the proffered position and its
preschool. However, relative specialization and complexity have not been sufficiently developed
by the petitioner as an aspect of the proffered position. That is, the proposed duties have not been
described with sufficient specificity to establish that they are more specialized and complex than
positions that are not usually associated with at least a bachelor's degree in a specific specialty, or
its equivalent.

The evidence in the record of proceeding does not establish that the proposed duties meet the
specialization and complexity threshold at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4).

As the petitioner has not satisfied at least one of the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A), it
cannot be found that the proffered position is a specialty occupation. Accordingly, the appeal will
be dismissed, and the petition will be denied.

.  CONCLUSION

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128
(BIA 2013). Here, that burden has not been met.

ORDER: The appeal is dismissed.



