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DISCUSSION: The nonimmigrant visa petition was denied by the Director, Vermont Service
Center, and is now before the Administrative Appeals Office (AAQO) on appeal. The appeal will
be dismissed. The petition will be denied.

The petitioner is engaged in landscaping and it seeks to employ the beneficiaries as landscapers
pursuant to section 101(a)(15)(H)(ii)(b) of the Immigration and Nationality Act, 8 U.S.C.
§ 1101(a)(H)(i1)(b) for the period from April 1, 2009 until October 31, 2009. The Department of
Labor (DOL) determined that the petitioner submitted sufficient evidence for the issuance of a
temporary labor certification by the Secretary of Labor. The director denied the petition,
concluding that the petitioner did not establish that the beneficiary's need for nonagricultural
services or labor is temporary based upon a seasonal need.

On appeal, counsel for the petitioner states that the "employment is predictable in nature, in that
the duties are never completed during the winter snow season and are traditionally tied to the
summer season.” Counsel contends that the director erred in requiring evidence to establish a
peakload need rather than a seasonal need. In addition, counsel states that a previous petition
was approved for an H-2B visa for the same seasonal period, and thus, this is evidence of a

recurrent seasonal and temporary need.
Upon review of the record, the petitioner does not establish eligibility for H-2B classification.'

Section 101(a)(15)(H)(ii)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1101(@)(15)(H)(11)(b), defines an H-2B temporary worker as:

an alien having a residence in a foreign country which he has no
intention of abandoning, who is coming temporarily to the United
States to perform other temporary service or labor if unemployed
persons capable of performing such service or labor cannot be found
in this country . . . .

' The Department of Homeland Security (DHS) published the H-2B Nonagricultural Temporary Worker
Final Rule in the Federal Register on December 19, 2008. The final rule became effective on January 18,
2009. See 73 FR 49109. This final rule amends DHS regulations regarding temporary nonagricultural
workers, and their U.S. employers, within the H-2B nonimmigrant classification. The current Petition
was filed with United States Citizenship and Immigration Services on December 1, 2008, prior to the date
the new H-2B regulation came into effect. Under general rules of legal construction, a substantive, non-
curative, adverse change in administrative rules is not to be applied retroactively unless the language of
both the administrative rule and the statute authorizing the rule requires such a result. Uzuegbu v.
Caplinger, 745 F Supp. 1200, 1215 (E.D. La. 1990).
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The regulation at 8 C.F.R. § 214.2(h) provides, in part:

(6) Petition for alien to perform temporary nonagricultural services or labor (H-

(1) General. An H-2B nonagricultural temporary worker is an alien who is
coming temporarily to the United States to perform temporary services or labor, is
not displacing United States workers capable of performing such services or
labor, and whose employment is not adversely affecting the wages and working
conditions of United States workers.

(i) Temporary services or labor:

(A) Definition. Temporary services or labor under the H-2B classification
refers to any job in which the petitioner's need for the duties to be
performed by the employee(s) is temporary, whether or not the underlying
job can be described as permanent or temporary.

(B) Nature of petitioner's need. As a general rule, the period of the
petitioner's need must be a year or less, although there may be
extraordinary circumstances where the temporary services or labor might
last longer than one year. The petitioner's need for the services or labor
shall be a one-time occurrence, a seasonal need, a peakload need, or an
intermittent need:

(I) One-time occurrence. The petitioner must establish that it has
not employed workers to perform the services or labor in the past and that
it will not need workers to perform the services or labor in the future, or
that it has an employment situation that is otherwise permanent, but a
temporary event of short duration has created the need for a temporary
worker.

(2) Seasonal need. The petitioner must establish that the services
or labor is traditionally tied to a season of the year by an event or pattern
and is of a recurring nature. The petitioner shall specify the period(s) of
time during each year in which it does not need the services or labor. The
employment is not seasonal if the period during which the services or
labor is not needed is unpredictable or subject to change or is considered a
vacation period for the petitioner's permanent employees.

(3) Peakload need. The petitioner must establish that it regularly
employs permanent workers to perform the services or labor at the place
of employment and that it needs to supplement its permanent staff at the
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place of employment on a temporary basis due to a seasonal or short-term
demand and that the temporary additions to staff will not become a part of
the petitioner's regular operation.

(4) Intermittent need. The petitioner must establish that it has not
employed permanent or full-time workers to perform the services or labor,
but occasionally or intermittently needs temporary workers to perform
services or labor for short periods.

The regulation at 8 C.F.R. § 214.2(h)(6)(iv) states the following with regard to H-2B petitions
filed after the DOL has denied temporary labor certification:

(D) Attachment to petition. If the petitioner receives a notice from the Secretary
of Labor that certification cannot be made, a petition containing countervailing
evidence may be filed with the director. The evidence must show that qualified
workers in the United States are not available, and that the terms and conditions
of employment are consistent with the nature of the occupation, activity, and
industry in the United States. All such evidence submitted will be considered in
adjudicating the petition.

(E) Countervailing evidence. The countervailing evidence presented by the
petitioner shall be in writing and shall address availability of U.S. workers, the
prevailing wage rate for the occupation of the United States, and each of the
reasons why the Secretary of Labor could not grant a labor certification. The
petitioner may also submit other appropriate information in support of the
petition. The director, at his or her discretion, may require additional supporting
evidence.

The precedent decision Matter of Artee Corp., 18 1&N Dec. 366 (Comm. 1982), states the test for
determining whether an alien is coming "temporarily" to the United States to "perform temporary
services or labor" is whether the need of the petitioner for the duties to be performed is temporary.
Matter of Artee holds that it is the nature of the need, not the nature of the duties, that is controlling.
Id.

As a general rule, the period of the petitioner's need must be a year or less, although there may be
extraordinary circumstances where the temporary services or labor might last longer than one
year. The petitioner's need for the services or labor shall be a one-time occurrence, a seasonal
need, a peakload need, or an intermittent need. 8 C.F.R. §214.2(h)(6)(i1))(B). The petition
indicates that the employment is seasonal.

On the Form I-129, the petitioner explained its temporary need for the beneficiaries as follows:

Although we hire many U.S. workers for this position, we are not able to hire
enough. Over the past few years, we have tried to hire sufficient temporary U.S.
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workers but it has proven impossible. There are three main reasons for this: First,
the summer elements make the work extremely difficult, and sometimes dangerous.
Many temporary U.S. workers are not willing to tolerate the harsh weather
conditions. Second, U.S. workers typically want permanent, year-round jobs, which
is impossible with these landscaping positions. Third, many U.S. workers consider
landscaping tedious and labor-intensive work. For these reasons, we need H-2B
visas to employ temporary foreign workers to supplement our U.S. workers.

On December 5, 2008, the director requested further information regarding the petitioner's need for
the beneficiaries. The petitioner submitted a necessity statement, dated August 15, 2008. The
petitioner explained that it is a landscaping company that is "completely dependent on the weather,"
and the business operations "come to a halt in the months of November and December." The
petitioner also explained that it has a need for 30 landscapers from January 2, 2009 to October 31,
2009 and that during the summer, "the workload for our company is extremely high." The
petitioner stated that "this past year, there was a frantic pace to get our work done, and we are
predicting a similar need this year."

To establish that the nature of the need is "seasonal," the petitioner must demonstrate that the
services or labor is traditionally tied to a season of the year by an event or pattern and is of a
recurring nature. The petitioner shall specify the period(s) of time during each year in which it
does not need the services or labor. The employment is not seasonal if the period during which
the services or labor is not needed is unpredictable or subject to change or is considered a
vacation period for the petitioner's permanent employees. 8 C.F.R.§ 214.2(h)(6)(ii))(B)(2).

In determining whether an employer has demonstrated a temporary need for an H-2B worker, it
must be determined whether the job duties, which are the subject of the temporary application, are
permanent or temporary. If the duties are permanent in nature, the petitioner must clearly show that
the need for the beneficiary's services or labor is of a short, identified length, limited by an identified
event. Based on the evidence presented, a claim that a temporary need exists cannot be justified.

The petitioner has not established the type of H-2B temporary need asserted in the petition.

The petitioner indicated that it has a seasonal need, but this statement has not been substantiated
by financial or other documentary evidence, such as business contracts with the companies
requiring landscaping services that occur every year, evidence of additional maintenance needs
during the spring and summer months compared to the winter months, payroll records and
staffing needs to confirm the accuracy of the petitioner's statements and establish that the
petitioner's business activity has formed a pattern where its need for temporary workers is for a
certain time period and will recur next year at the same time. The petitioner did not provide any
financial records to establish a higher revenue during the summer months compared to
November and December. Going on record without supporting documentary evidence is not
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22
I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec.
190 (Reg. Comm. 1972)).
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In this instance, the petitioner has not adequately documented the seasonal need through data on
its annual historical need for additional supplemental labor, its usual workload and staffing
needs, and the special needs created by the current situation or contracts. The petitioner has not
demonstrated that the additional personnel needed to fill the seasonal positions will be engaged
in different duties or had different skills than the workers currently employed by the company.
Consequently, the petitioner has not demonstrated that its need to supplement its permanent staff
at the place of employment on a temporary basis is due to a short-term demand and that the
temporary additions to the staff will not become a part of the petitioner's regular operation. In
addition, the petitioner has not presented documentary evidence that demonstrates that its
workload has formed a pattern where its months of highest activity are traditionally tied to a
season of the year and will recur next year on the same cycle. Again, going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in
these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of
Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972). Absent evidence of the
petitioner's temporary situation to justify its need for the beneficiaries' services, this petition
cannot be approved.

Ccounsel for the petitioner contends that the petitioner has evidenced a seasonal need since it was
previously approved for H-2B classification. However, the previous H-2B classification was for
February 1, 2008 through November 30, 2008, which are not the same dates as the current position.
Thus, it appears that the seasonal need has changed. In addition, the prior approvals do not
preclude United States Citizenship and Immigration Services from denying an extension of the
original visa based on reassessment of petitioner's qualifications. Texas A&M Univ. v.
Upchurch, 99 Fed. Appx. 556, 2004 WL 1240482 (5th Cir. 2004).

In addition, the petitioner explained that it was having a difficult time in finding individuals to
fill the position of landscaper. If the petitioner is experiencing a severe labor shortage, it can be

alleviated through the issuance of immigrant visas. Absent evidence of the petitioner's "seasonal"
situation to justify its need for the beneficiaries' services, this petition cannot be approved.

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043
(E.D. Cal. 2001), aff'd. 345 F.3d 683 (Sth Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n.
9 (2d Cir. 1989)(noting that the AAQO reviews appeals on a de novo basis).

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. Here, the petitioner has not met that burden.

ORDER: The appeal is dismissed. The petition is denied.



