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DISCUSSION: The nonimmigrant visa petition was denied by the Director, Vermont Service Center, and is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be rejected.

The petitioner operates a restaurant. It desires to employ the beneficiary as an assistant manager for an
undetermined period. The director determined that the petitioner had not submitted a temporary labor
certification from the Department of Labor (DOL) or notice stating that such certification could not be made and
denied the petition.

On appeal, counsel states that the petition was absent a labor certification, however the time frame given to cure
the defect was an improbable one because of the tremendous backlog which exists at the DOL.

The regulation at 8 C.F.R.§ 103.3(a)(1)(iii) states, in pertinent part:

(B) Meaning of affected party. For purposes of this section and §§103.4 and 103.5 of this part,
affected party (in addition to the Service) means the person or entity with legal standing in a
proceeding.

The regulation at 8 C.F.R.§ 103.3(a)(2) states:

(v) Improperly filed appeal-(A) Appeal filed by person or entity not entitled to file it-(1)
Rejection without refund of filing fee. An appeal filed by a person or entity not entitled to file it
must be rejected as improperly filed. In such a case, any filing fee the Service has accepted will
not be refunded.

The appeal has not been filed by the petitioner or an affected party, but rather by the beneficiary’s attorney.
Therefore, the appeal must be rejected.

ORDER: The appeal is rejected.



