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DISCILfSSION: The nonirmnigrmt petition was approved by thc Director, Vermont Service Ct~mter, who 
certit'ed his decision to thc Administrative Appeals Office (AAO) fbr revicw as requird by 8 C.F.R. 
€j 214,2(h)(9)(1ii)(B)(Z)(ii). Thc director's decision will be withdriwn, and the petition will be denicd. 

Tile petitioner, a corporation engaged in the masonry business, endeavors to cmploy the beneficiary as a 
stonemason for one year. The D e ~ ~ ~ e n t  of Labor (DOL) de tdned  that n temp- labor certification by 
the Secretary of T..abr could not be made beciiusr: the employer had not established a temporary need. The 
director deemmined that the pctitimer had subrnittecl sujlicient countm&ling evidence to overcome the DOL's 
objections, pursuant to 8 C.F.R. $214.2(h)(6)(vi)(E). 

Section 101(a)(15)(II)(ii)(b) of the Immigration auld Nationality Act (the Act), 8 U-S-C. $ 1 lOl(a)(tS>(H)(ii)(b), 
defrncs an H-213 temporary worker as: 

an alicm having a residence in a f ' g n  country which hc h-as no intention of abandoning, who is 
corning temporarily to thc XJnitrd States to perfom1 other temporary service or labor if 
ummployed persons ~ z a b l e  of performing such service or labor cannot bcr found in this 
country.. . . 

Tenlporary services or labor under the H-2B classification refers to any job in which the petitioner's need for 
thc c1uties to be performed by the employee(s) is temporary, whether or not the underlying job can be 
cles~ribed as permanent or temporary. 8 C.F.R. $214.2(h)(G)(ii)(A). The test for datermining whether an alien 
i s  coming "tempouily" LO the United States to "perfonn temporary services or labor" is whcthrr the need of the 
petitioner for thc dudes to be performed is tcmpwury. IL is the nature of the need, not the nature of the duties, that: 
is controlling. Maiiw ofArlee C:orp., 18 I&N Dec. 366 (Cornm. 1982). 

As a general rule, the prxiod 0.T ihc petitioner's need must be a year or less, although there miy be extraordinary 
circum.tances where the temporary services or labor might last ionge~ than one year. The petitionds nccd for the 
services or labor must be a onc-time occurrence, a seasonal need, a perxkluad need, or an intennittent nctd. 
8 C.F,R- 9 214.2(11)(6)(ii)(B). 

At section 2 of the Form 1-129, the petidmer checked the box that indicates that the employment is a one-tinlc 
occurrence. To estzrblish ihat the nature of the need is a "one-time occurrence," the petitioner must 
demonstrate that it has not crnployed workers to perform the services or labor in the past and that it will nor 
need workers to pcrform lhe services or labor in the future, or that il has an employment situation that is 
otl1erwisc pcmment, but a temporary event of short duratiun has created the need fur a temporary worker. 
8 C.P.R. 5 214.2(h)(6)(ii)(R)(I). 

At the part of section 5 olrhc Form 1-129 for a nontechnical description of the job, the petitioner sraied: 

Erection of walls and rchining walls with country-style stones, which [the] alien will cut and 
shape. Will also wark with brick and stucco. 
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At section 13 of the Application Tor Alien Employment Certification (Form ETh 750) (which i s  introduced by 
tllc instruction to "&scribe Fully the Job to be Performed (Duties)"), the petitioner c'nlered: 

The employee shall do masonry work in the erection of walls and retaining walls with 
country style triangular stoncs. Hc shall cut and shape them. FTe shall work with bricks, 
stucco and in the alteration of buildings 

The petitioner's contention that the position and die need temporary is articulated at Section 4 of the 
petitianer's affidavit in support of the petition: 

In its applicttim for employment certification the employer pointed out to the: B e p m c n l  of 
Labor of .the Satc of Ncw Yo* Office of Alien Employment Certification, Lhat l.he job was 
ten~pomy by mdson of the inability of the employer to find an experienced m n  md that the 
d i m  bencfici-ary would work during the period set forth in the application and rclm to his 
country at t b  end of such pcriod. It was f i h c r  pointed out that the employer would W i  as a 
mason a U.S. Citizen or a permanent resid~llt: of the United States. Such training is taking plwc 
at this timc. S c c  cupy oC the letter of May 19, 2004, annexed hereto. In addition to the 
foregoing, a .  ad was placed m the . T o m 1  News[, a] copy of which is annexcd hcwtu, [sic] A 
recruitment statement was also made available to the State Labor Depeutmmt; indicating that no 
response was made to the said iidvertisenlent. Tfe reason for the lack of such response to the 
advertisenlent is the scarcity of stuncmamns in the local market. 

It is appan-nt that the U.S. Labor Deparfmt has overlooked the evidence submiltd to it and 
has fdcd  to notc Ih;rt[,] in the absence of-an experienced stonemason, the empioycr is mining a 
United States c i h ,  It should be noted lhat it takes in excess of two (2) ye;u[s] lo train a 
s m n a o n  to acquire complete experience to perform the duties, set forth in P i t  A or the 
Application for Nicn Employ mtnt Certification, 

Thc record urpmeeding does not include either of the documents that the affidavit identi fies as annexes. Thu.-, 
Ihc ~cor&contains no details a h u t  the stonemason training program other th;m thc afidavit's statements that it 
"takes in excess of two years" and is uaderway; tlut the trainee is a U.S. citizen; and that, at the end of the 
beneficiary's employtnellt, the petitioner "will have a half-expericnccd m i i n  to attend to its projects, for wlkh it 
has signed contracts." Likewise, t l ~  record contains 110 infomution about the recruitment advertisement other 
than the "Recruitment Statement" docunlent's assertion that it was pliiccd h the Journal  new.^ tbr Westchesta- 
and Putnam counties on July 17 through 19,2004, but prod~~ced no respnsw. 

In this cue, thc pctitioncr has not sufficiently established that its stonemason needs arc tcmporay or cmsisttmt 
with the test set fmh in Matrw of' Artee, supru. The petitioner has hilccJ to produce the recruitment 
;r<lvmtisemmt and details about the content and specific sclledule of the milling program that it asserts is 
un6way. Thc totality of the evidence of record indicates that the petitioner has a continuous need for a 

i stonemason, that the need would continue after the period of the b m ~ f i ~ r y ' s  employment, and that a fully 
i trained stonemson woz~ld not be wadable until some u~lspecified date aRw the period of the beneficiary's 
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eillploymcat. Contmy to the directar's determination, the pctilioner has not ovacome the objectio~ls or the 
DOL. 

The burden of proo.fin these proceedings =st$ solely with the petitionw. Sectian 291 of lhe Act, B U.S.C. $ 1361. 
The petitioner has not met that burden. 

ORDER. The director's decision of December 27,2004 is withdrawn. The petition will be denicd. 


