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DISCUSSION: The director denied the nonimmigrant visa petition. The matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied. ‘

In order to employ the beneficiary as a child monitor/live-in for a period of one &ear, the petitioner, a private
individual, endeavors to classify the beneficiary as a temporary nonagricultural worker pursuant to section
101(a)(15)(H)(ii)(b) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)( 15)AD(i)(D).

The director denied the petition on the basis that the petitioner had failed tb obtain a temporary labor
certification from the Department of Labor (DOL), or a notice stating that such certification could not be
made, prior to filing the H-2B petition. 3

On appeal, the petitioner contends that the director erred in denying the petition. The petitioner asserts that
the director erred in not issuing a request for evidence (RFE) prior to denying the petition, and that the
director should have made an independent evaluation of the merits of the petition

The regulation at 8 C.F.R. § 214.2(h)(6)(iii)(C) states the following:

The petitioner may not file an H-2B petition unless the United States pc%:titioner has applied
for a labor certification with the Secretary of Labor or the Governor of Gpam within the time
limits prescribed or accepted by each, and has obtained a labor certification determination as
required by paragraph (h)(6)(iv) of this section. 1

The regulation at 8 C.F.R. § 214.2(h)(6)(iii)(E) states the following:

After obtaining a determination from the Secretary of Labor or the Go*rernor of Guam, as

appropriate, the petitioner shall file a petition on I-129, accompanied by the labor

certification determination and supporting documents, with the director having jurisdiction

in the area of intended employment. 1

\

The regulation at 8 C.F.R. § 214.2(h)(6)(iv)(A) stipulates that an H-2B petition for temporary employment in
the United States be accompanied by a labor certification determination that is eiclher: (1) a certification from
the Secretary of Labor stating that qualified workers in the United States are not available and that the alien’s
employment will not adversely affect wages and working conditions of similarly employed United States
workers; or (2) a notice detailing the reasons why such certification cannot be made.

The instant H-2B petition was received at the service center on January 10, ZOOé without a temporary labor
certification or notice detailing the reasons such a certification could not be made, Absent such evidence, the
petition cannot be approved, as noted above.

The petition did contain a letter from the petitioner indicating that the temporary labor certification was
still pending at the DOL. Therefore, the petitioner’s argument that the director was required to issue an
RFE fails. When there is evidence of meligibility in the record, 8 C.F.R. § 103.2(b)(8) requires the
director to deny the petition, and there is no requirement to issue an RFE. Tkie petitioner’s cover letter,
dated January 7, 2005, stated that an application for temporary labor certification was pending at the
DOL. As such, it could not have been certified prior to the petition’s rece:ipﬂi at the service center (the
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petitioner concedes on appeal that it has still not been certified).! This constituted clear evidence of
ineligibility in the record (i.e., no temporary labor certification or notice detailing the reasons such a
certification could not be made), and there was no need for the director to issue an RFE. The director was
therefore correct to deny the petition without issuing first issuing an RFE.

The record still lacks either a temporary labor certification or a notice détailing the reasons such a
certification could not be made. However, even if the petitioner were to now obtain either of these
documents, its failure to procure one of them prior to filing the H-2B petition now precludes the petition’s
approval. Neither the statute nor the regulations cited above allow for the acceptance of a temporary labor
certification obtained subsequent to the filing of an H-2B petition. The petitioner must establish eli gibility at
the time of filing the nonimmigrant visa petition. A nonimmigrant visa petition may not be approved at a
future date after the petitioner or beneficiary becomes eligible under a new set of facts. Matter of Michelin
Tire Corp., 17 1&N Dec. 248 (Reg. Comm. 1978).

As the lack of a temporary labor certification or notice detailing the reasons such a certification could not be
made precludes the approval of this petition, the petitioner’s further contentions are not material to the

outcome of this appeal and need not be addressed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.

' The AAO notes that in one of the documents submitted on appeal, the petitioner states that the temporary
certification was filed on January 11, 2005, the day after the H-2B petition was received at the service center. This
would make it impossible for the petitioner to obtain a temporary labor certification or a notice detailing the reasons
such a certification could not be made prior to filing the H-2B petition, as required by the regulations.




