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DISCUSSION: The nonimrnigrant visa petition was denied by the Director, Vermont Service Center (VSC), 
and is now before the Administrative Appeals Office ( M O )  on appeal. The appeal will be dismissed. The 
petition will be denied although the matter is moot due to the passage of time. 

The petitioner engages in the business of shipbuilding and general repair. It desires to employ the 
beneficiaries as welders and fitters pursuant to section 10 1 (a)(l5)(H)(ii)(b) of the Immigration and 
Nfltionality .l\ctj S 1T.S.C. 3 I 1  OI(a)(TT)(ii)(h) fi-om Octobel- 1, 2007 to h/la1-c11 31, 2008. The Depa~-tnielit of 
Labor (DOL) deter-mit~ed that the petitioner had not cstablishcd a one-time, ternpol-ary need for thc scr\.iccs of 
500 unnamed beneficiaries. The petitioner then filed a petition with the Director, VSC, with supporting 
evidence on August 20,2007. On August 3 1, 2007, the director issued a request for evidence (RFE) in which 
he requested the petitioner to submit the DOL's final determination notice in its entirety, a copy of the 
contract with Bender Shipbuilding & Repair Company, Inc. in Mobile, Alabama, a letter from the welders 
union verifying that local welders have been given fair opportunity to apply for these positions, and 
documentation from the State Workforce Agency (SWA) that was used to recruit local workers. In response 
to the RFE, the petitioner submitted: (1) an incomplete copy of the DOL's final determination notice; (2) a 
copy of the contract with Bender Shipbuilding & Repair Company, Inc. in Mobile, Alabama; (3) a statement 
from counsel that there are no local welders or shipbuilders unions in the Tampa area; and (4) documentation 
from the SWA that was used to recruit local workers. The director determined that the petitioner had not 
established a temporary need for the services of an additional 500 workers. The director also determined that 
the petitioner had not submitted the requested documents to the SWA and therefore, had not established that 
unemployed persons capable of performing the service or labor could not be found in the United States and 
denied the petition. It is the appeal of the director's decision dated October 16, 2007 that is now before the 
A A 0  for review. 

On appeal, counsel on behalf of the petitioner states that the documentation provided establishes that the 
petitioner's need for labor is based on a one-time occurrence. Counsel also submits evidence of the 
petitioner's recruitment documentation. 

Upon review, the evidence of record supports the director's decision to deny the petition. As discussed below, the 
M O  finds that the petitioner did not establish that an H-2B temporary, "one-time occurrence" exists for the 
additional 500 welders and fitters specified in the petition. 

Section 10 1 (a)(l5)(H)(ii)(b) of the h g r a t i o n  and Nationality Act (the Act), 8 U.S .C. 8 1 10 1 (a)( 15)(H)(ii)(b), 
defines an H-2B temporary worker as: 

an alien having a residence in a foreign country which he has no intention of abandoning, who is 
conling temporarily to the United States to perihl-m other temporary service 01- Iabol- it' 
unemployed persons capable of performing such service or labor cannot be found in this country 

The regulation at 8 C.F.R. fj 214.2(h)(6), Petition for alien to perform temporary nonagricultural services or 
labor (H-2B) states, in part: 
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(i) General. An H-2B nonagricultural temporary worker is an alien who is coming 
temporarily to the United States to perform temporary services or labor, is not displacing 
United States workers capable of performing such services or labor, and whose employment 
is not adversely affecting the wages and working conditions of United States workers. 

(ii) Ter~zpornry sepvices or labor: 

(iZ) Dc$llitioll. Tc:llp0~;1i-j.' son-ices or labor ~ m d c r  the IT-3I3 classification rcfc:-s to 
any job in which the petitioner's need for the duties to be perforliied by the 
employee(s) is temporary, whether or not the underlying job can be described as 
permanent or temporary. 

(B) Nature ofpetitioner's need. As a general rule, the period of the petitioner's need 
must be a year or less, although there may be extraordinary circumstances where the 
temporary services or labor might last longer than one year. The petitioner's need for 
the services or labor shall be a one-time occurrence, a seasonal need, a peakload 
need, or an intermittent need: 

( I )  One-time occurrence. The petitioner must establish that it has not employed 
workers to perform the services or labor in the past and that it will not need 
workers to perform the services or labor in the future, or that it has an 
employment situation that is otherwise permanent, but a temporary event of short 
duration has created the need for a temporam worker. 

The precedent decision Matter of Artee Corp., 18 I&N Dec. 366 (Cornrn. 1982), states that the test for 
determining whether an alien is coming "temporarilyt' to the United States to "perform temporary services or 
labor" is whether the need of the petitioner for the duties to be performed is temporary. Matter ofArtee holds that 
it is the nature of the need, not the nature of the duties that is controlling. 

As indicated by section 10 1 (a)(l S)(H)(ii)(b) of the Act, 8 U.S.C. tj 1 10 1 (a)(l S)(H)(ii)(b), and 8 C.F.R. 
$.214.2(h)(6)(i), an H-2B petition may not be approved unless the evidence substantiates that the requested 
alien workers are not displacing United States workers capable of performing the services or labor for which 
the petition was filed. The AAO finds that the petitioner provided a letter dated March 7, 2007 detailing the 
results of its recruitment. The petitioner states that no workers responded to the advertisements for welder- 
fitters that were placed in The Tampa Tribune on February 28, 2007, March 1, 2007 and March 2, 2007. 
Copies of the job adxrertisen~cnts are contained in the record of proceeding. Therefol-e, the petitioner 122s 

established that ~t IS not dlsplaclng U.S. \\/orlizrs capable of perhr-riling the sc1-vices or labor for ~ \ ~ i ~ i c h  tilt: 
petition was filed, as required by statute and by the regulation at 8 C.F.R. tj 214.2(h)(6)(i). However, the 
petition may not be approved for another reason. 

The AAO agrees with the director that the petitioner failed to substantiate its claim that the need for the 
additional 500 temporary workers specified in the petition is a one-time occurrence within the meaning of the 
H-2B regulations at 8 C.F.R. $ 214.2(h)(6)(ii)(B)(l). 
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To establish that the nature of the need is a "one-time occurrence," the petitioner must demonstrate that it has 
not employed workers to perform the services or labor in the past and that it will not need workers to perform 
the services or labor in the future, or that it has an employment situation that is otherwise permanent, but a 
temporary event of short duration has created the need for a temporary worker. 8 C.F.R. 
$ 2 14.2(h)(6)(ii)(B)(l). 

The petitioner described the duties of tl-rc proffei-cd position at scctioil 13 on the Application for -4licn 
En:ploymcnt Certification (Fonil ETA 750) as follonrs: 

Lay out, fit, and fabricate metal components to assemble structural forms, such as machinery 
fi-ames, bridge parts, and pressure vessels, using knowledge of welding techniques, metallurgy, 
and engineering requirements. 

The petitioner submitted two DOL final determination notices, dated June 14, 2007 and July 13, 2007. The 
petitioner states on appeal that it has no explanation as to why the DOL processed the case twice but only 
assumes that a mistake was made by the DOL. In each case, the DOL determined that a temporary labor 
certification could not be issued. 

In its notice dated June 14, 2007, the DOL stated that the situation makes it difficult for it to determine whether 
the employer's need is actually temporary. DOL explained that since the employer's request for temporary 
workers is based on a need identified as a result of Hurricanes Katrrna or Eta ,  DOL is unable to make a 
determination and that its finding should be presented to the Citizenship and Immigration S e ~ c e s  (CIS) for final 
adiudic a t' 101-1. 

In its notice dated July 13, 2007, the DOL stated that the employer had not established a temporary need for 500 
unnamed workers. The DOL explained in its decision that the need for workers to perform the duties described on 
Form ETA 750 at section 13 are the nature of the petitioner's business and will always exist. The DOL also 
explained that as a result of the impact of Hurricane Katrina, the employer is claiming a temporary need for the 
workers based on a one-time occurrence. The DOL concludes that the employer has not documented the specific 
impact of Hurricane Katrina on the implied shortage of workers and that the employer's need for 500 workers is a 
permanent need. 

In responding to either one of DOL's determinations, the petitioner must provide countervailing evidence to 
overcome the concerns expressed in the final determination notice in order for the petition to be approved. The 
petitioner must also establish that the need for the beneficiaries' services is temporary and in accordance with the 
regulation at 8 C.F.R. $ 314.2(h)((>). 

The petitioner includes the following items in support of its claim of an H-2B one-time occurrence: (1) two 
memoranda entitled Temporary Nature of the Shipbuilding Labor Shortage dated July 16, 2007 by.- 
T h e  Avascent Group and Labor Demand in Oil & Gas Vessel Markets is 
Reaching its Cyclical Peak dated December 13,2007 by roup; 
and a statement describing the work o f ;  (2-s 
District) dated October 17, 2007, November 28, 2007 and January 16, 2008; (3) seven articles entitled Labor 
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Shortage Sows Seeds of Class Struggle dated October 14, 2005; Gulf Coast Economics Reshaped by Katrina 
dated September 12, 2007; Gulf Coast Shipbuilding Partnership S Transitions Program dated September 12, 
2007; The State of Shipbuilding: Tankers Aweigh dated December 1, 2007; U S  Shipbuilders Grapple with 
Labor Shortage dated January 27, 2008; transcript report entitled Worker Shortages Post-Katrina Send 
Bzisinesses otrt of Mississippi that originally aired February 7, 2007; and article from The Tirnes Picayune 
newspaper entitled Staffing Shortages Swarnpir~g Shipjjards, dated February 19, 2006; (4) counsel's 
countervailing evidence statei~~ent; (5) the Vermont Service Ccntcr's decision in EAC 07 039 50SGS, dated 
hToveinber 13, 2006; (6) a statenlcnt froin the petitioner's vice-president and chief fil~ancial officer dated 
August 4, 2007; and (7) the subcontl-act between the petitioner and Bender Shipbuildiilg & Repair Coinpany, 
Inc. 

The Form 1-129 was filed on August 20, 2007. As previously stated, the petitioner engages in shipbuilding, 
specializing in the construction of new barges for private commercial use in the offshore oil and gas industry. 
The petitioner also repairs and retrofits existing marine vessels for both the United States government military 
use and private commercial use. The petitioner states in its letter dated August 4, 2007, that it has a 
temporary, one-time need for 500 additional welder-fitters from October 1, 2007 through March 30, 2008. 
According to the letter, the petitioner's need is based on a contract for additional work that it has with its 
affiliated company, Bender Shipbuilding & Repair Company, Inc. in Mobile, Alabama. The petitioner states 
that due to Hurricane Katnna, the shipbuilding industry has had an increase in workload and a decrease in 
skilled workers. Due to Hurricane Katnna, the petitioner states that the price of crude oil has risen and 
resulted in a greater need for drilling and exploration, which the petitioner claims has resulted in a higher 
demand for oil rig supply vessels being built by the petitioner. The petitioner also claims that a large part of 
its business is allocated to the phasing out or conversion of all single-hulled tankers bv 2015. The petitioner 
dssci ts ~ildi illc CicilldilCi IOI LC 01 h LC 11i dcci c i lx  111 L ~ I C  I i C d i  i ~ i i ~ i l  c.  

The subcontract dated February 14, 2006 is between the petitioner, Tampa Bay Shipbuilding & Repair 
Company, (Subcontractor) and Bender Shipbuilding & Repair Company, Inc. (Builder). The petitioner states 
in its letter dated August 4,2007 that Bender Shipbuilding & Repair Company, Inc. has been subcontracting a 
large volume of projects to the petitioner. In the subcontract dated February 14, 2006, the petitioner 
(subcontractor) agrees to build, launch, equip and complete at the shipyard and sell and deliver to builder 
three barges and builder agrees to purchase and take delivery of the three barges from the petitioner 
(subcontractor) at the shipyard and to pay for the same, all upon the terms and conditions set forth in the 
subcontract and in the prime contract. The subcontract states that the barges shall be completed and ready for 
sea trials on or before the following dates: Barge 1-August 30,2007; Barge 2 -March 18, 2008; and Barge 3 - 
October 14, 2008. The completion date for Barges 2 and 3 is within the time period requested in the petition. 
The record of proceeding does not contain the pl-il-r~e contract. 

The subcontract states that the petitioner (subcontractor) will produce, maintain and share with the builder's 
representative a detailed work schedule and included therein will be an organizational chart. Since the record 
of proceeding does not contain a detailed work schedule and the organizational chart depicting the key 
personnel assigned to the subcontract, mutually agreed upon by the subcontractor and the builder in the 
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subcontract', the petitioner has not shown its need for 500 additional welder-fitters to build Barges 2 and 3. 
Absent such information, the AAO finds that the petitioner has not established a temporary, one-time need for 
500 additional welder-fitters for the intended period of employment. The petitioner has not shown that the 
work contracted is a one-time occurrence. 

In her countervailing evidence statement, counsel states that the nature of the petitioner's need is as a result of 
(1) a job shortage res~ilting froill the displaccmcnt of norkers follon-ing Tlull-icane TCatri~~q (2) an increase iu 
dellland for labor duc to Post-Katrina recolistraction; (3) an i~icrcase in demand for shipbuilding co~istruction 
caused by rising oil prices; and (4) an increase in sliipbuildiiig delilalids fi-om the Navy and deadlines for 
compliance with environmental regulations. Counsel states that the evidence shows that all of these 
circumstances are temporary and that the demand on temporary labor will be dramatically reduced in the next 
2-4 years. 

The petitioner has not provided evidence to establish "extraordinary circumstances" and that the petitioner is 
experiencing an increase in workload and a decrease in slulled workers available due to Hurricane Katrina's 
impact on the shipbuilding industry or that the increased demand for workers is a one-time occurrence. The 
petitioner has not demonstrated through its contract with Bender Shipbuilding & Repair Company, Inc. that it will 
be performing hurricane repair work constituting a temporary "one-time" need for additional welders and fitters. 
The petitioner states that a large part of its business consists of the phasing out and conversion of single-hulled 
tankers by 2015. The petitioner also states that the rising price of crude oil has resulted in a higher demand for 
oil rig supply vessels being built by the petitioner. Therefore, the petitioner has shown a permanent need for 
welders and fitters. The petitioner has not provided any independent documentary evidence of a point in the 
f~~tut-e when the petitioner will no lonyer be seekincr ternnoraw welders and fitterc on a continuouc bacic. 

Counsel provided two memoranda from The Avascent Group in support of the petitioner's claim, the July 16, 
2007 memoranduin on the shipbuilding labor shortage in the Gulf area and the December 13, 2007 
memorandum on the labor demand in oil and gas vessel markets. The general shortage of shipbuilding labor 
discussed in the memoranda does not establish an actual need for the specific number of workers indicated in 
the petition. Both of these memoranda establish a continuing need for welders and fitters. 

The petitioner also submitted the Federal Reserve Board's Beige Book Reports that give a summarized report 
of consumer spending and tourism; real estate; manufacturing and transportation; banking and finance; 
employment and prices; and agriculture and natural resources for the sixth district- Atlanta and seven articles 
which emphasize the labor shortage. The articles do not substantiate the petitioner's need for 500 additional 
temporary laborers. The articles emphasize the labor shortage facing commercial shipyards or address the 
gei~cr-21 shortage of shipbuildii~g labor. 'fTo\~~c~-cr-, lnbor s1101-tagcq o31111ot be used to justif). an emplo>~c!-'s l?ccd 
for ten~yorary workers under the EI-2B program. 1f the petitioner is experiencing a severe labor sllortagc, i t  

may wish to use the immigrant visa program to alleviate the problem. 

' The work schedule and organizational chart are required under Article IV- Production Schedules and 
Progress Meetings in the subcontract. 
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In summation, the general shortage of shipbuilding labor described in the evidence does not establish that the 
petitioner has a one-time need for welders and fitters. The DOL found that the evidence established a 
permanent need for welders and fitters. The AAO agrees. The petitioner's evidence establishes a continuing, 
ongoing need for these workers. There is no end point for the petitioner's need. Likewise, the letter from the 
petitioner's executive vice president and chief financial officer does not state a definite point in the f~~ tu r e  
when the petitioner will no longer be seeking temporary welders and fitters on a continuous basis; and the 
lcttel- is not supported by any il~dependcnt doculna~tary e\7idcnce of such a definite point in time. As stated 
cxlicr, si:lcz thcrc is ;1 cur-rent shortagc of ~~e!ders and fitters, thc pctitio:;cr'c 1:cc:1 is ongoing, ::ot ternpoi-arjT 
as required by section 10 1 (a)(l 5)(H)(ii). The petitioner has not shown that its cun-ent contractual obligations or 
the general increase in demand for workers is a "short-term" one-time demand or that such demand results from 
extraordinary circumstances. The petitioner has not established a temporary need of short duration, as 
required by 8 C.F.R. 5 214.2(h)(6)(ii)(B)(l). 

The one redacted decision submitted prior to the director's decision counsel misidentifies as an M O  decision. In 
fact, it is a decision from the service center that was certified to the M O  for review. The AAO also notes that, at 
page 4 of her Countervailing Evidence Statement, counsel misquotes the service center director's statement f?om 
the certification decision EAC 07 029 50868 as begrnning with the words "The need for flux core welders." 
Actually the paragraph begins with the words "The petitioner has stated that the need." Thus, contrary to 
counsel's assertion, the paragraph is not from an AAO decision and is not a statement of policy, but is a service 
center director's summation of a portion of evidence presented by the petitioner in that particular case. 

The decision cited by counsel is not a precedent decision, that is, a decision that has been designated and 
published as a precedent in accordance with 8 C.F.R. $ 4  11)1.7(c) and 107.9(;1). While 8 C.F.R. F 101.3(c) 
provides tnat Lls precedent declslolls al-e bliicllllg 011 all Lib ~11iployecs 111 tlic adllilililsila~l011 uI' tilt ALL, 

unpublished decisions are not similarly binding. 

For the reasons discussed above, the petitioner has not established a temporary need for 500 welder-fitters. 
Thus, the petition will be denied. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 
5 1361. Here, the petitioner has not met that burden. 

ORDER: The appeal is dismissed. The petition is denied although the matter is moot due to the passage of time. 


