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DISCUSSION: The nonimmigrant visa petition was denied by the Director, California Service Center, and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained and the petition
will be approved.

The petitioner operates a farm that specializes in the growing of hay and wheat. It desires to employ the
beneficiaries as laborers pursuant to section 101(a)(15)(H)(ii)(a) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1101(a)(H)(ii)(a) from March 5, 2008 to December 15, 2008.

The petitioner submitted a temporary agricultural labor certification, Form ETA 750, approved by the Department
of Labor (DOL). The director determined that the petitioner did not provide a detailed explanation and
supporting documentation and/or evidence regarding the nature of the business, and therefore, does not qualify as
an agricultural employer.

On appeal, the petitioner submits evidence of its farm related business for consideration.

Upon careful review of the entire record of proceeding, the AAO does not agree with the director’s decision to
deny the petition. The AAO finds that the petitioner’s business and the duties of the beneficiaries are in keeping
with the definition of agricultural labor found in 20 C.F.R. § 655.100(c)(1)(i)(1) and (2). As discussed below, the
AAO will sustain the appeal.

The term H-24 worker means any nonimmigrant alien admitted to the United States for agricultural labor or
services of a temporary or seasonal nature under section 101(a)(15)(H)(ii}@) of the Act, 8 U.S.C.

§ 1101¢a)(15)(HYii)a).

“Agricultural labor” includes all services performed on a farm, in the employ of any person, in connection
with cultivating the soil, or in connection with raising or harvesting any agricultural or horticultural
commodity, including the raising, shearing, feeding, caring for, training, and management of livestock, bees,
poultry, and furbearing animals and wildlife. 20 C.F. R. § 655.100(c)(1)(i)(1). It can also include services
performed in the employ of the owner or tenant or other operator of a farm, in connection with the operation,
or maintenance of such farm and its tools and equipment, or in salvaging timber or clearing land of brush and
other debris left by a hurricane, if the major part of such service is performed on a farm. 20 C.F.R.
§ 655.100(c)(1)()(2).

The term “farm” includes stock, dairy, poultry, fruit, fur-bearing animal, and truck farms, plantations,
ranches, nurseries, ranges, greenhouses or other similar structures used primarily for the raising of agricultural
or horticultural commodities or orchards. 20 C.F.R. § 655.100(c)(1)(i)(5).

The Petition for a Nonimmigrant Worker (Form I-129) has been filed for H-2A classification as laborers. As
specified on the Application for Alien Employment Certification (Form ETA 750), the beneficiaries will be
responsible for farm and ranch work, clearing land, fencing, hay and crops, cattle, upkeep and repair of
machinery.

The petitioner explains that it operates a farm consisting of 1,940 acres for the planting of hay and wheat. Its
agricultural operation focuses primarily on the planting of hay around March, cutting and bailing hay at the end of
May through September, loading and transporting hay to other ranches in October and November and planting
wheat in October and November. The petitioner also states that it has purchased 58 heifers for the ranch.
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In its decision, the director states that the petitioner did not provide a detailed explanation and supporting
evidence regarding the nature of its business. Therefore, the petitioner does not qualify as an agricultural
employer and is not eligible to file for the beneficiaries as H-2A workers.

The petitioner explains that its farm operation started last year with the planting of hay and wheat and in January
2008, the petitioner purchased a tractor and loader to use in cultivating the grasses and a hay barn to store the
bailed hay and grasses. The petitioner states that its temporary period of need is based on its need for help to
farm, clear more land for farming, and fencing the perimeters. On appeal, the petitioner supplemented the record
with evidence to establish that it operates a “farm” as defined by regulations, specializing in the cultivation of hay
and wheat. The petitioner has also established that the work being performed by the beneficiaries falls within the
definition of “agricultural labor.” 20 C.F.R. § 655.100(c)(1)(i1)(1) and (2) and that its need for the beneficiaries’
services is seasonal and temporary.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, the petitioner has met that burden.

ORDER: The appeal is sustained. The petition is approved.



