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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will
be denied.

The petitioner is software development company that seeks to employ the beneficiary as a human
resources management and recruitment trainee for a period of twelve months. The petitioner, therefore,
endeavors to classify the beneficiary as a nonimmigrant worker trainee pursuant to section
101(a)(15)(H)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(iii).

The record of proceeding before the AAO contains (1) the Form I-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) the petitioner’s Form I-290B and supporting documentation. The AAO
reviewed the record in its entirety before issuing its decision.

The director denied the petition on two grounds: (1) that the petitioner had failed to establish that it has
the physical plant and sufficiently trained manpower to provide the proposed training; and (2) that the
petitioner had failed to establish that the proposed training will benefit the beneficiary in pursuing a
career outside the United States.

On appeal, counsel contends that the director erred in denying the petition.

Section 101(a)(15)(H)(iii) of the Act, 8 U.S.C. § 1101(a)(15)(H)(iii), provides classification for an alien
having a residence in a foreign country, which he or she has no intention of abandoning, who is coming
temporarily to the United States as a trainee, other than to receive graduate medical education or training,
in a training program that is not designed primarily to provide productive employment.

The regulation at 8 C.F.R. § 214.2(h)(7) states, in pertinent part, the following:
(i) Evidence required for petition involving alien trainee—
(A) Conditions. The petitioner is required to demonstrate that:

(1) The proposed training is not available in the alien’s own
country,

(2) The beneficiary will not be placed in a position which is in the
normal operation of the business and in which citizens and
resident workers are regularly employed;

3) The beneficiary will not engage in productive erhployment
unless such employment is incidental and necessary to the
training; and

(4 The training will benefit the beneficiary in pursuing a career
outside the United States.

(B) Description of training program. Each petition for a trainee must include
a statement which:
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(1) Describes the type of training and supervision to be given, and
the structure of the training program;

2) Sets forth the proportion of time that will be devoted to
productive employment;

3) Shows the number of hours that will be spent, respectively, in
classroom instruction and in on-the-job training;

(4) Describes the career abroad for which the training will prepare
the alien;
(3) Indicates the reasons why such training cannot be obtained in

the alien’s country and why it is necessary for the alien to be
trained in the United States; and

(6) Indicates the source of any remuneration received by the
trainee and any benefit which will accrue to the petitioner for
providing the training.

(iii)  Restrictions on training program for alien trainee. A training program may not

be approved which:

(A) Deals in generalities with no fixed schedule, objectives, or means of
evaluation;

(B) Is incompatible with the nature of the petitioner’s business or enterprise;

(&) Is on behalf of a beneficiary who already possesses substantial training
and expertise in the proposed field of training;

D) Is in a field in which it is unlikely that the knowledge or skill will be
used outside the United States;

B Will result in productive employment beyond that which is incidental
and necessary to the training;

(F) Is designed to recruit and train aliens for the ultimate staffing of domestic
operations in the United States;

G) Does not establish that the petitioner has the physical plant and
sufficiently trained manpower to provide the training specified; or

(H) Is designed to extend the total allowable period of practical training

previously authorized a nonimmigrant student.

In its May 17, 2007 letter of support, the petitioner stated the following:
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[The petitioner] has made the strategic decision to establish a branch office in New
Zealand, through which we hope to greatly expand our base of services to our clients. . . .

The person who operates our New Zealand office must be familiar with the way in which
human resources are managed in the United States as well as in New Zealand, and must
have a thorough understanding of our company’s culture. . . .

* * %

[The beneficiary] will use the U.S. training to become employed by [the petitioner] in its
branch office in New Zealand.

The description of the proposed training program submitted at the time the petition was filed indicated
that the program would be divided into three distinct components, all of which would be completed
simultaneously: (1) formal classroom instruction; (2) project life-cycle; and (3) assigned and suggested
reading materials.

Upon review, the AAO agrees with the director’s finding that the petitioner’s proposed training program
does not meet the regulatory requirements to establish eligibility for the nonimmigrant visa.

The director found that the petitioner had failed to establish that it has the physical plant and sufficiently
trained manpower to provide the training specified in the petition. The AAOQO agrees. The regulation at
8 C.F.R. § 214.2(h)(7)(iii)(G) precludes approval of a petition in which the petitioner has not established
that it has the physical plant and sufficiently trained manpower to provide the training specified.

In her July 31, 2007 request for additional evidence, the director requested, among other items, a copy of
the petitioner’s floor plan, as well as a copy of its line and block organizational chart. The organizational
chart was to show the petitioner’s hierarchy and staffing levels and include the names of all executives,
managers, supervisors, and employees within each department or subdivision. The beneficiary’s position
was to be clearly delineated. All employees were to be listed by name and job title, and the petitioner was
requested to include a brief description of each employee’s job duties, education level, annual salary, and
immigration status.

Counsel’s October 22, 2007 response to the director’s request for evidence provided the names of the
individuals who were to provide the training. Although counsel’s response referenced a floor plan and
organizational chart, those documents were not enclosed.

In her January 2, 2008 denial, the director stated the following with regard to the petitioner’s failure to
establish that it has the physical plant and sufficiently trained manpower to provide the training specified
in the petition:

The submitted evidence indicates that the company is financially viable with a staff of 24,
but it does not address either the physical plant or the skills and training of those who
would be providing the beneficiary’s training. Also, the Quarterly Wage and
Withholding Report{s] [Forms DE-6] included in the response do not show any of the
instructor{s’] names listed in the Supplement. . . . The petitioner was also non-responsive
regarding the requested Company organizational chart and floor plan of the premises.
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[TThe record is insufficient to establish that the petitioner possesses physical plant space
and sufficiently trained manpower to provide the training specified.

On the Form 1-290B, filed on January 8, 2008, counsel states the following:

[The director] failed to properly review the documentation submitted in regard to
Petitioner’s possession of physical space and their availability of sufficiently trained
manpower to provide the training specified. . . .

In his February 27, 2008 appellate brief, counsel explains why the names of some of the trainers did not
appear on the Forms DE-6 submitted in response to the request for additional evidence, and the AAO
finds counsel’s explanation to have resolved that apparent discrepancy. However, counsel’s brief remains
deficient in regards to the larger question as to whether 8 C.F.R. § 214.2(h)(7)(iii)(G) has been satisfied.
Specifically, counsel states the following:

In the response to the Request for Evidence, Petitioner submitted an Organizational Chart
with a listing of employees stating their education, brief job description, and wages. . . .

* * *

[T]he Petitioner did submit the organizational chart, as mentioned above, and the
layout/floor plan of their space at [address withheld]. We can only assume that the
Examiner did not see those documents in review of the response.

Counse] and the petitioner were placed on notice, via the director’s January 2, 2008 denial of the petition,
that the organizational chart and floor plan are not contained in the record of proceeding. Counsel and the
petitioner elected not to submit those documents on appeal, so they are still not contained in the record of
proceeding. Counsel and the petitioner have now been afforded two opportunities to submit an
organizational chart and floor plan. They have failed to do so. The failure to submit requested evidence
that precludes a material line of inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14).

Despite being afforded two opportunities to supplement the record with the requested floorplan and
organizational chart, the petitioner has still failed to establish that it has the physical plant and sufficiently
trained manpower to provide the training specified in the petition. While CIS does have the names of the
individuals who will provide the training, without the organizational chart, or similar evidence, the record
is silent as their qualifications to provide the training. Nor does the record contain any evidence
indicating that the petitioner has the physical plant to provide the training specified in the petition. The
regulation at 8 C.F.R. § 214.2(h)(7)(iii))(G) precludes approval of this petition.

The director also found that the petitioner had failed to establish that the proposed training will benefit the
beneficiary in pursuing a career outside the United States. The AAO agrees. The regulation at
8 CFR. § 214.2(h)(7)(2)(A)(4) requires the petitioner to demonstrate that the proposed training will
benefit the beneficiary in pursuing a career outside the United States.
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In its October 22, 2007 response to the director’s request for additional evidence, the petitioner stated the
following:

It has always been the intention of [the petitioner] to directly employ [the beneficiary]
once he returns to New Zealand. . . . The importance of having {the beneficiary] complete
the training program in the U.S,, is that he will need to know the manner in which human
resources are managed in the U.S. as well as in New Zealand, and he must have a
thorough understanding of [the petitioner’s] company culture. In addition, he must be
trained on recruiting personnel that will meet the standards that have been set by the
parent company.

In the supplement to its original description of the proposed training program, also submitted in response
to the director’s request for additional evidence, the petitioner stated that the petitioner would learn about
such things as the petitioner’s strategic goals; the petitioner’s major clients’ expectations; the manner in
which the petitioner plans, develops, implements, and evaluates staffing initiatives; the petitioner’s total
compensation program; the petitioner’s framework for base pay, incentives, differentials, and increases;
the petitioner’s assignment strategy and policies; and collective bargaining.

In her January 2, 2008 denial, the director stated the following:

The record indicates that [the petitioner] has made the strategic decision to establish a
branch office in New Zealand. The record further indicates that the beneficiary will use
his U.S. training to become employed by [the petitioner] in its branch office in New
Zealand. However, the petitioner provides no evidence of pending contracts, a business
plan{,] or facility photographs that show where and when the stated branch office will
come into existence. Therefore, at this time the petitioner has not established that there is
currently a career abroad for which the beneficiary will utilize his learned knowledge
upon completion of the petitioner’s training program.

On appeal, counsel states the following:

The Petitioner has described that the training will benefit the Beneficiary in pursuing a
career outside the United States, as the Petitioner has stated that it plans on hiring the
Beneficiary in New Zealand. The Petitioner has stated that [the beneficiary] will run the
New Zealand office on a day-to-day basis. . . .

[Tlhe regulation does not state that the business be established, only that there be a
benefit to the Beneficiary.

Clearly, if the Petitioner does not establish a business abroad, as it has not yet done so in
New Zealand, there is no benefit to the Petitioner. However, the Beneficiary would still
benefit as the type of skills that would be acquired through the completion of the
[petitioner’s] Training Program would clearly make the Beneficiary more employable
abroad.

The AAOQO agrees with the director. As the purpose of the proposed training program is to train the
beneficiary on the petitioner’s unique business practices, the only setting in which the beneficiary would



WAC 07 179 53772
Page 7

be able to utilize his newfound knowledge would be for the petitioner.! As the petitioner has no
operations in New Zealand, there exists no setting in which he would be able to utilize his newfound
knowledge. A petitioner must establish eligibility at the time of filing the nonimmigrant visa petition. A
visa petition may not be approved based on speculation of future eligibility or after the petitioner or
beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire Corp., 17 1&N Dec. 248
(Reg. Comm. 1978). The record contains no documentary evidence of the petitioner’s expansion plans,
beyond training the beneficiary. Going on record without supporting documentary evidence is not
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N
Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg.
Comm. 1972)). The petitioner has not satisfied 8 C.F.R. § 214.2(h)(7)2)(A)(4).

Accordingly, the petitioner has failed to overcome the grounds of the director’s denial of the petition.
Accordingly, the AAO will not disturb the director’s decision.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.

' The AAO notes counsel’s assertion on appeal that completion of the proposed training program will
“clearly make the Beneficiary more employable abroad.” In making this assertion, counsel is in essence
asserting that the skills to be imparted by the proposed training program go beyond those that are specific
to the petitioner’s company. If the AAO were to accept this argument, which it does not, the AAO would
be compelled to enter a finding that the petitioner had failed to satisfy 8 C.F.R. §§ 214.2(h)(7)(ii)(A)(1)
and (5). The regulation at 8 C.F.R. § 214.2(h)(7)(ii)(A)({) requires the petitioner to demonstrate that the
proposed training is not available in the alien’s own country, and 8 C.F.R. § 214.2(h)(7)(ii)(B)(5) requires
a statement from the petitioner indicating the reasons why the proposed training cannot be obtained in the
alien’s home country and why it is necessary for the alien to be trained in the United States. If counsel is
now asserting that the skills and knowledge that the beneficiary would learn during the proposed training
program are not specific to the petitioner, and could be used at other companies, the AAO questions why
the beneficiary cannot obtain those skills in New Zealand. The petitioner has failed to demonstrate the
lack of availability of training in human resources management in that country. For example, the AAO
has looked to the website of the Human Resources Institute of New Zealand (see http://www.hrinz.org.nz/
Site/About/What_is HRINZ/default.aspx (accessed May 23, 2008)), which describes itself as “the
professional organization for people who are interested or involved in the management and development
of human resources.” The Human Resources Institute of New Zealand (HRINZ) states that it “represents
the interests of the 3500+ individual members who work in private and public sector organizations
throughout New Zealand, and provides them with education and information services, conferences and
seminars, publications, representation at government and official levels, and networking opportunities. . .”
According to HRINZ, eight universities offer human resource management and human resources-related
courses: (1) the University of Auckland; (2) the Auckland University of Technology; (3) the University of
Canterbury; (4) Lincoln University; (5) Massey University; (6) the University of Otago; (7) Victoria
University of Wellington; and (8) the University of Waikato (see http://www hrinz.org.nz/Site/
HR_Careers/HR Education/universities./aspx (accessed May 23, 2008)). The record fails to demonstrate
that, if the proposed training is not specific to the petitioner, similar training cannot be obtained in New
Zealand, the beneficiary’s home country.



