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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will
be denied.

The petitioner is an information systems company that seeks to employ the beneficiary as a trainee for a
period of 12 months. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant
worker trainee pursuant to section 101(a)(15)(H)(iii) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(H)(ii).

The record of proceeding before the AAO contains (1) the Form I-129 and supporting documentation; (2) the
director’s notice of intent to deny the petition; (3) the petitioner’s response to the director’s notice; (4) the
director’s denial letter; and (5) the petitioner’s Form I-290B and supporting documentation. The AAO
reviewed the record in its entirety before issuing its decision.

The director denied the petition on the basis of his determination that the petitioner had failed to establish
that it has a well-structured training program. On appeal, counsel contends that the director erred in
denying the petition.

Section 101(a)(15)(H)(iii) of the Act, 8 U.S.C. § 1101(a)(15)(H)(iii), provides classification for an alien
having a residence in a foreign country, which he or she has no intention of abandoning, who is coming
temporarily to the United States as a trainee, other than to receive graduate medical education or training,
in a training program that is not designed primarily to provide productive employment.

The regulation at 8 C.F.R. § 214.2(h)(7) states, in pertinent part, the following:
(i1) Evidence required for petition involving alien trainee—
(A) Conditions. The petitioner is required to demonstrate that:

(1) The proposed training is not available in the alien’s own
country;

2) The beneficiary will not be placed in a position which is in the
normal operation of the business and in which citizens and
resident workers are regularly employed;

(3) The beneficiary will not engage in productive employment
unless such employment is incidental and necessary to the
training; and

4) The training will benefit the beneficiary in pursuing a career
outside the United States.

B) Description of training program. Each petition for a trainee must include
a statement which:

(1) Describes the type of training and supervision to be given, and
the structure of the training program;




EAC 07 060 51121
Page 3

2) Sets forth the proportion of time that will be devoted to
productive employment;

3) Shows the number of hours that will be spent, respectively, in
classroom instruction and in on-the-job training;

4) Describes the career abroad for which the training will prepare
the alien;
) Indicates the reasons why such tr+aining cannot be obtained in

the alien’s country and why it is necessary for the alien to be
trained in the United States; and

(6) Indicates the source of any remuneration received by the
trainee and any benefit which will accrue to the petitioner for
providing the training.

(iii)  Restrictions on training program for alien trainee. A training program may not

be approved which:

(A) Deals in generalities with no fixed schedule, objectives, or means of
evaluation;

B) Is incompatible with the nature of the petitioner’s business or enterprise;

) Is on behalf of a beneficiary who already possesses substantial training
and expertise in the proposed field of training;

D) Is in a field in which it is unlikely that the knowledge or skill will be
used outside the United States;

(E) Will result in productive employment beyond that which is incidental
and necessary to the training;

(F) Is designed to recruit and train aliens for the ultimate staffing of domestic
operations in the United States;

(&) Does not establish that the petitioner has the physical plant and
sufficiently trained manpower to provide the training specified; or

(H) Is designed to extend the total allowable period of practical training

previously authorized a nonimmigrant student.

In its December 13, 2006 letter of support, the petitioner stated the following:

[The petitioner is] a global 20 year-old consuiting company based in Miami, FL.. We
provide expertise on Business Analysis and IT. . . .
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As an alternative consulting company, [the petitioner] is actively establishing itself as the
industry leader in many IT areas like Oracle® and i2® consulting. We have surpassed
the limits of language, culture, and geography. Our consultants provide solutions to your
business requirements on-site throughout the world in your native language.

The petitioner described the proposed training program as follows:

[The petitioner] offers a one-year training program on IT Infrastructure Library [ITIL]. It
is an intense and demanding program with strong emphasis on setting standards for
creating inclusive, consistent{,] and reasoned codes of best practice for quality IT service
management, thus promoting business effectiveness in the use of IT. . . .

All trainees are required to pass both the written and oral practical examination(s) in
order to complete the program. . . .

Upon review, the AAO agrees with the director’s finding that the petitioner’s proposed training program
does not meet the regulatory requirements to establish eligibility for the nonimmigrant visa.

The director found that the petitioner had failed to establish that it has a well-structured training program,
stating that the “record does not contain evidence of qualified trainers, training manuals, or graduates of
the training program.” The AAO agrees. The regulation at 8 C.F.R. § 214.2(h)(7)(ii}(B)({) requires the
petitioner to describe the type of training and supervision to be given, and the structure of the training
program, and 8 C.F.R. § 214.2(h)(7)(iii}(A) precludes approval of a proposed training program with no
fixed schedule, objectives, or means of evaluation.

Although the petitioner submitted a “training outline™ at the time the petition was filed, this document did
not indicate how long each session of the program would last or the type of supervision that would be
received, and it did not indicate how the beneficiary would actually be spending his time while
participating in the proposed training program. The 38-page training manual submitted at the time the
petition was filed contained the same deficiencies.

Accordingly, the director stated the following in the March 5, 2007 request for additional evidence:

Submit additional evidence to establish that you have an actual, well-structured training
program. You must submit a complete outline of the proposed training program.

In her May 30, 2007 response, counsel submitted three documents described as “a detailed outline of the
ITIL training program.” The first document stated the following:

The ITIL Training Course combines the advantages of training at your own pace,
anytime, from virtually anywhere. This course provides students with flexible course
tracks and an integrated case study which will enable a thorough understanding and
retention of course material.
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This 16-week long modularized self-paced e-learning training will introduce your IT staff
to the concepts of IT Service Management (ITSM) and how to apply the industry
standard ITIL Service Support and Service Delivery principles within an IT services
driven organization.

The second document stated the following:

The ITIL Training Course from ITpreneurs uses a blend of quality instructors and a
virtual case study to introduce students to the key ITIL processes. ITpreneurs combines
the inherent advantages of instructor-led training with the interaction generated through
exposing students to practical and real case studies situations continuously throughout the
course.

The third document stated the following:

The ITIL Training Exam Preparation Guide contains a summary of the ITIL concepts and
processes. This course is designed to provide different types of questions and
assessments which will test your knowledge. . . .

In his September 21, 2007 denial, the director stated the following:

Evidence in the record indicates that the petitioner does not have a well-structured
existing training program or means of evaluation. The record does not contain evidence
of qualified trainers, training manuals, or graduates of the training program.

In her appellate brief, which was received on November 19, 2007, counsel indicates that the proposed
training program will consist of five modules: (1) the first module, entitled “Professional Qualifications
for ITIL Service Management Awareness Training,” would last 13 weeks; (2) the second module, entitled
“Professional Qualifications for ITIL Security Management,” would last four weeks; (3) the third module,
entitled “Professional Qualifications for ITIL Foundation Training,” would last six weeks; (4) the fourth
module, entitled “Professional Qualifications for ITIL Service Manager Master Training,” would last 16
weeks; and (5) the fifth module, entitled “Professional Qualifications for ITIL. Business & Management
Skills,” would last four weeks.

The AAOQ agrees with the director, and finds counsel’s submissions on appeal deficient. First, counsel’s
submissions on appeal conflict with previously submitted evidence. As noted previously, the petitioner
spoke in its response to the director’s request for additional evidence of “flexible course tracks” and
“self-paced e-learning,” and stated that the training could be done “at your own pace, anytime, from
virtually anywhere.” This is not indicative of a training program with a fixed schedule, and it is not
consistent with the structured program described by counsel on appeal. It is incumbent upon the
petitioner to resolve any inconsistencies in the record by independent objective evidence. Any attempt to
explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent
objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988).
Doubt cast on any aspect of the petitioner’s proof may, of course, lead to a reevaluation of the reliability
and sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 19 1&N
Dec. 582, 591 (BIA 1988). Nor is the petitioner’s statement in its March 25, 2007 letter that “trainings
have customarily been held in both our company’s bureau’s [sic], either in Medley, FL or Stafford, TX”
indicative of a training program with a fixed schedule.
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Second, the AAO notes that the schedule provided on appeal spans 43 weeks. There is no discussion of
what would occur during the remaining weeks of the program.

Third, the information contained in the record of proceeding remains vague in nature, and leaves the AAO
with very little idea of what the beneficiary would actually be doing on a day-to-day basis. While the
petitioner provides listings of objectives to be learned, it is unclear what will actually transpire while the
beneficiary is in the classroom or while receiving on-the-job training. Objectives are provided, but lists
of objectives are not substitutes for descriptions of how those objectives are to be accomplished; the
petitioner has not explained what the beneficiary will actually be doing during this time, and it is unclear
how the reading material contained in the training manual will be stretched to cover 12 months of
training. The petitioner has failed to submit sample lesson plans or other evidence that would clearly
explain what the beneficiary will actually be doing while participating in the training program.

The petitioner is not required to provide an exhaustive account of how the beneficiary is to spend every
single hour, or even every single day, of the training program. However, it must explain how the
beneficiary will actually be spending his time while participating in the training program; submitting
copies of reading materials or generalized objectives is insufficient. Here, the petitioner has failed to
establish, without contradicting previously submitted evidence, the existence of a structured training
program. It has also failed to provide a meaningful description, beyond generalities, of what the
beneficiary would actually be doing, on a day-to-day basis, for much of the proposed training program.
The petitioner has failed to satisfy 8 C.F.R. §§ 214.2(h)(7)(ii}B)(/) and 8 C.F.R. § 214.2(h)}7)(iii)(A).

Pursuant to the above discussion, the AAO agrees with the director’s decision that the proposed training
program does not meet the regulatory requirements for approval of the nonimmigrant visa.

Beyond the decision of the director, the AAO finds that the petition may not be approved for seven
additional reasons.

The regulation at 8 C.F.R. § 214.2(h)(7)(i1)(A)(J) requires the petitioner to demonstrate that the proposed
training is not available in the alien’s own country, and 8 C.F.R. § 214.2(h)(7)(ii))}(B)(5) requires the
petitioner to indicate the reasons why the training cannot be obtained in the alien’s country and why it is
necessary for the alien to be trained in the United States. Again, the petitioner stated in its response to the
director’s request for additional evidence that training would be done “at your own pace, anytime, from
virtually anywhere.” Given that the petitioner stated in its letter of support that it has an office in Caracas,
Venezuela, and stated in response to the request for additional evidence that the training could be done
from “virtually anywhere,” it is unclear why this training could not take place in Venezuela. The
petitioner has failed to establish that the proposed training is unavailable in Venezuela. It has failed to
satisfy 8 C.F.R. §§ 214.2(h)(7)(i1)(A)([) and 214.2(h)(7)(ii))(B)(3). For this additional reason, the petition
may not be approved.

The regulation at 8 C.F.R. § 214.2(h)(7)(ii)(A)3) requires the petitioner to demonstrate that the
beneficiary will not engage in productive employment unless such employment is incidental and
necessary to the training, and 8 C.F.R. § 214.2(h)(7)(iii)}(E) precludes approval of a training program
which would result in productive employment beyond that which is incidental and necessary to the
training. In its December 13, 2006 letter of support, the petitioner stated that the beneficiary would
“directly assist our training and technical staff in helping business organizations to implement ITIL. . . .”




EAC 07 060 51121
Page 7

This constitutes productive employment, and the petitioner has failed to establish that such productive
employment would extend beyond that incidental and necessary to the training. The petitioner has failed
to satisfy 8 C.F.R. §§ 214.2(h)(7)(ii)}(A)(3) and 214.2(h)(7)(iii}(E). For this additional reason, the petition
may not be approved.

The regulation at 8 C.F.R. § 214.2(h)(7)(ii)(B)(2) requires the petitioner to set forth the proportion of time
that will be devoted to productive employment. The petitioner has failed to make such a demonstration.
Although the petitioner breaks down the number of hours that will be spent, respectively, in classroom
instruction and in on-the-job training (for 43 weeks) on appeal, it does not indicate the proportion of this
time that will be spent in productive employment. The petitioner has failed to satisfy
8 C.F.R. § 214.2(h)7)(ii}(B)(2). For this additional reason, the petition may not be approved.

The regulation at 8 C.F.R. § 214.2(h)(7)(ii)(B)(3) requires the petitioner to show the number of hours that
will be spent, respectively, in classroom instruction and in on-the-job training. Although the petitioner
breaks down the number of hours that will be spent, respectively, in classroom instruction and in
on-the-job training on appeal, it only does so for 43 weeks of the training program. It does not provide
such a breakdown for the entire training program. The petitioner has failed to satisfy
8 C.F.R. § 214.2(h)(7)(i1}(B)(3). For this additional reason, the petition may not be approved.

The regulation at 8 C.F.R. § 214.2(h)(7)(iii)(C) precludes approval of a training program which is on
behalf of a beneficiary who already possesses substantial training and expertise in the proposed field of
training. The record indicates that the beneficiary possesses a bachelor’s degree in management
information systems; certification in Microsoft Network Operating Systems and Software Quality
Assurance Engineering; and work experience in the field of information technology. A proposed training
program must provide actual training to the beneficiary and not simply increase his proficiency or
efficiency. Matter of Masauyama, 11 I&N Dec. 157 (Reg. Comm. 1965); Matter of Sasano, 11 I&N Dec.
363 (Reg. Comm. 1965); Matter of Koyama, 11 1&N Dec. 424 (Reg. Comm. 1965). The record
establishes that the beneficiary has substantial training and expertise in the field of information
technology. Accordingly, approval of the petitioner’s proposed training program is precluded by
8 C.FR. § 214.2(h)(7)(iii)(C). For this additional reason, the petition may not be approved.

The regulation at 8 C.F.R. § 214.2(h)(7)(iii)(G) precludes approval of a petition in which the petitioner
has failed to establish that it has the physical plant and sufficiently trained manpower to provide the
training specified in the petition. The record does not contain evidence regarding the petitioner’s ability
to provide 43 weeks of classroom training. It contains no pictures, floorplans, or other evidence of its
physical plant. Although the petitioner stated in its March 25, 2007 letter that “trainings have customarily
been held in both our company’s bureau’s [sic], either in Medley, FL or Stafford, TX,” it provides no
information regarding classroom space in either of these locations. Nor has the petitioner established that
it has sufficiently trained manpower to provide the training. The petitioner has failed to provide the
names and qualifications of the individuals who would provide the training. Nor has is it explained how,
if it does not employ full-time trainers, the individuals who will provide the training will perform their
normal duties. It has failed to establish that it has sufficiently trained manpower to provide the training
outlined in the petition. For all of these reasons, 8 C.F.R. § 214.2(h)(7)(iii}{G) precludes approval of this
petition. For this additional reason, the petition may not be approved.

Finally, the AAO notes that the beneficiary is currently in F-1 nonimmigrant status. He was granted a
one-year period of optional practical training, which was to last from January 15, 2006 until January 14,
2007. The instant petition was filed on December 27, 2006, and requested that the beneficiary’s F-1
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status, upon which basis he was granted the period of optional practical training, be changed to that of
H-3. If approved, there would be no gap between the beneficiary’s period of optional practical training
and her H-3 status. Approval of this petition would, therefore, extend the period of time in the United
States for the beneficiary to receive practical training. However, the regulation at
8 C.FR. § 214.2(h)(7)(iii)}(H) precludes approval of a petition which is designed to extend the total
allowable period of practical training previously authorized the beneficiary. Thus, approval of this
petition is precluded by 8 C.F.R. § 214.2(h)(7)(iii)(H). For this additional reason, the petition may not be
approved.

For all of these reasons, the petition may not be approved. An application or petition that fails to comply
with the technical requirements of the law may be denied by the AAO even if the Service Center does not
identify all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. United States,
229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff’'d. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS,
891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews appeals on a de novo basis).

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as
an independent and alternative basis for the decision. In visa petition proceedings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.




