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DISCUSSION: The nonimmigrant visa petition was approved by the Director, California Service
Center, and certified to the Administrative Appeals Office (AAO) for review as required by
8 C.F.R. § 214.2(h)(9)(1ii)}(B)(2)(ii). The decision of the director will be affirmed and the petition
will be approved.

The petitioner wishes to employ the beneficiary as a live-in home health aide pursuant to section
101(a)(15)(H)(ii)(b) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(H)(ii)(b) for the
period from November 8, 2006 until July 6, 2009. The Department of Labor (DOL) determined
that the petitioner had submitted insufficient evidence for the issuance of a temporary labor
certification by the Secretary of Labor.

The director determined that sufficient countervailing evidence has been submitted to show that
qualified persons in the United States are not available, that the employment policies of the
Department of Labor have been observed, and that the need for the services to be performed is a
one-time occurrence.

As noted by the director, the petitioner seeks to recapture 96 days in which the beneficiary spent
outside of the United States. The director correctly stated that there is no provision in the law or
regulation which allows an H-2B nonimmigrant to recapture time. The regulations under INA §
101(a)(15)(H)(i}B) and INA § 101(a)(15)(L) allow recapturing for beneficiaries in H-1B or L-1
nonimmigrant status only. Thus, the current petition will be approved until March 31, 2009.

Upon review of the evidence contained in the record, the decision of the director is found to be
correct. The Vermont Service Center will issue the appropriate approval notice.

ORDER: The decision of the director is affirmed. The nonimmigrant visa petition is approved
until March 31, 2009.




